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INTRODUCTION TO THE FIRST EDITION
In 1978 a two-volume looseleaf publication entitled Summary of Utah Real Property Law was published by Brigham Young
University’s J. Reuben Clark Law School. Although the work was essentially the product of law students guided by faculty editors, it
was comprehensive and thorough and met a need for legal information on real property in Utah. The book was updated once in 1981,
and the original press run with updates sold out in a few months. In the decades since, the need for reliable retrieval and analysis of
Utah’s property law has intensified, yet no qualified authors have come forward, and the old, out-of-print Summary has remained the
best source. Professors David Thomas and James Backman, both professors at the B.Y.U. Law School since 1974 and two of the
Summary’s original faculty editors, responded to the request of the Utah Bar’s Real Property Section to produce a new and
authoritative work. Under enthusiastic encouragement from Scott Sabey, then chair of the section, the two authors have produced
this new and more comprehensive work, retaining the best features of the older publication.
Both authors are long-time teachers of and widely published in property law. Professor Thomas is the principal author and editor
in chief of the 15-volume property treatise, Thompson on Real Property, Thomas Edition (LEXIS Publishing, 1994), one of the nation’s
most widely used property treatises. Professors Backman and Thomas have both contributed chapters to Powell on Real Property, and
Professor Backman directs all updating for that major treatise. It is the authors’ firm hope that publication of this work on Utah
property law will benefit professionals, clients, courts and lawmakers in this important area.
David Thomas and James Backman, Provo

INTRODUCTION TO THE 2021 EDITION
The Utah Real Property Treatise originally written by Professors Backman and Thomas has become a mainstay of real property law
throughout the State of Utah, relied upon by legal practitioners, judges and students alike. In 2014, the treatise was updated with the
assistance of Professor Brigham Daniels, also of B.Y.U. Law School. Yet the law of property is dynamic and continually evolving. In
2018, the State Bar of Utah Section of Real Property Law obtained the rights to the treatise from its former publisher and committed
to update and publish this important work for the benefit of the state.
I was privileged to oversee this project and work with four talented University of Utah law students during the summer of 2020,
while the state and the world suffered through the coronavirus pandemic, to update each and every chapter of this volume. I am
grateful to my students Jimmy Godin, Justin Rich, Dalton Smuin and Tanner Weaver for their hard and careful work, to my assistant
Patti Beekhuizen, and to the State Bar of Utah for sponsoring this important project. Eric Robinson, Sara Bouley, Daniel Dansie, Judson
Pitts, Scott Sabey, Bion Wimmer and Mary Lancaster-Nokes ably coordinated this project on behalf of the Bar. I also thank the
academic colleagues and practitioners who have offered suggestions, corrections and comments on this work and without whose
expertise this project could not have been completed, especially Steve Alder, Diane Banks, Jonathan Buss, Robin Kundis Craig, Jeffry
Gittins, Mark Gregersen, Abigail Wright Grisson, Dave Hatch, Dave Hirschi, George Hunt, Craig Jenson, Braden Johnson, Marci Jones,
Susan Peterson, Ben Ruesch, Liana Spendlove, Quinn Sperry, Steven Waterman and Gavin Wenzel. Thanks are also due to Scott
Ellsworth and J. Craig Smith for giving us access to their comprehensive new article on Utah Land Use Law.
I join Professors Backman, Thomas and Daniels in the sincere hope that this volume will serve as a useful resource for judges,
practitioners and students of Utah real property law for many years to come.
Jorge Contreras, Salt Lake City
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CHAPTER 1 - CONSTITUTIONAL FOUNDATIONS AND PROTECTIONS
OF PROPERTY RIGHTS

§ 1.01. Introduction.
Neither the United States Constitution nor the Constitution of Utah provides a definition of or any affirmative assertion of private
property rights, although several constitutional provisions give important protections to property rights and numerous important
court decisions based on constitutional provisions have announced further elaborations of property rights.
§ 1.02. U.S. Constitution Provisions Directly Affecting Property Rights.
The federal constitution
•
•
•
•
•

ensures the “right of people to be secure in their ... houses, papers and effects against unreasonable searches and
seizures;”1
prohibits governments from depriving a person of “property, without due process of law”;2
prohibits governments from taking private property “for public use, without just compensation”;3
denies to states the power to pass any “[l]aw impairing the [o]bligations of [c]ontracts”;4 and
prohibits the imposition of excessive bail or fines.5

§ 1.03. Utah Constitution Provisions Directly Affecting Property Rights.
The Constitution of Utah declares that:
•
•
•

all persons6 “have the inherent and inalienable right ... to acquire, possess and protect property”;7
people have individual rights “to keep and bear arms for security and defense of ... property”;8
“[n]o person shall be deprived of ... property, without due process of law”;9

1. U.S. Const. amend. IV.
2. Id. amend. V.
3. Id.
4. Id., art. I, § 10, cl. 1.
5. U.S. Const. Amend. VIII; State v. Real Property at 633 East 640 North, Orem, Utah, 994 P.2d 1254 (Utah 2000) (forfeiture of real property for drug offense
is not an excessive fine when property is an instrumentality of the offense and the value of the property is not grossly disproportionate to the gravity of the
offense).
6. Laws 2019, S.J.R. 7, § 1, Proposal To Amend Utah Constitution—Terminology Update, amended the Utah Constitution to modify gender-specific language
including substituting “persons” for “men” in Utah Const. art. I, § 1. The resolution was approved by the electorate in November 2020 and was effective as of
Jan. 1, 2021.
7. Utah Const. art. I, § 1 (2021); Rackley v. Fairview, 23 P.3d 1022 (Utah 2001) (right of a care facility resident to manage her own funds did not constitute a
clear public policy for the purposes of an exception to termination of at-will employee who disclosed receipt of funds to resident); Ray v. Wal-Mart Stores Inc.,
2015 UT 83 ¶32 n. 50, 359 P.3d 614, 625 (“[A]lthough Utah recognizes a public policy that strongly supports the right of self-defense, that policy also embodies
a duty to retreat in some circumstances before the right may be exercised. And one such circumstance is where an individual's right to engage in self-defense
conflicts with property owners' rights to decide who may "lawfully" enter or remain in their home or place of business.”) West Valley City v. Streeter, 849 P.2d
613 (Utah App. 1993) (a city ordinance prohibiting keeping birds for fighting was a legitimate exercise of police power and did not violate the property owner’s
right to own and possess property); Golding v. Schubach Optical Co., 70 P.2d 871 (Utah 1937) (rights guaranteed by this section of the constitution may be
invaded if the owner is not allowed to contract with others concerning use of the property or the manner in which the property may be enjoyed); In re
Apostolopoulos’ Estate, 250 P. 469 (Utah 1926) (the right to take property by succession is subject to being qualified or made conditional by statute) set aside on
other grounds in 253 P. 1117 (Utah 1927).
8. Utah Const, art. I, § 6; State v. In, 18 P.3d 500 (Utah App. 2000) (statute prohibiting possession of handguns by convicted felons and indicted persons did
not unconstitutionally interfere with right to bear arms since it restricted the right under very limited circumstances). Utah law prohibits, under certain conditions,
creating or enforcing a policy that prevents a person from storing firearms in vehicles parked on property owned or controlled by the person. Utah Code §§ 3445-102 to -107. However, the Supreme Court of Utah has determined that the right to keep and bear arms is not so substantial as to prevent people from entering
into a contract to restrict firearm possession in the workplace. Hansen v. Am. Online, Inc., 96 P.3d 950 (Utah 2004). But see Ray v. Wal-Mart Stores Inc., 2015 UT
83 ¶32 n. 50, 359 P.3d 614, 625 (the right to self-defense may outweigh an employer’s rights in situations when employees face imminent threats of death or
serious bodily harm).
9. Utah Const, art. I, § 7; Diamond B-Y Ranches v. Tooele County, 91 P.3d 841 (Utah App. 2004) (Landowner had a protected property interest in the beneficial
use of the land generally and not in the conditional use permit); Blackburn v. Washington City, 101 P.3d 391 (Utah App. 2004) (Citizens’ due process rights were

•
•
•

courts shall be open and every person “shall have remedy by due course of law” for “an injury done to the person in his or
her ... property”;10
people are to be “secure in their ... houses, papers and effects against unreasonable searches and seizures”;11
no law shall be passed “impairing the obligation of contracts”;12

not violated because they were not entitled to notice of a remand hearing concerning the issuance of a permit); Jackson Construction Co. v. Marrs, 100 P.3d 1211
(Utah 2004) (Cotenants’ due process rights were violated because they were not given adequate notice of adverse possession claim); Spencer v. Pleasant View
City, 80 P.3d 546 (Utah App. 2003) (Landowners’ due process rights were not violated since “contemplated development of their land” is not a protected property
interest); Patterson v. American Fork City, 67 P.2d 466 (Utah 2003) (because developers had no legitimate claim of entitlement to city’s approval of their
development projects, they had no due process interest); Miller v. USAA Cas. Ins. Co., 44 P.3d 663 (Utah 2002) (causes of action or claims accrued under existing
law are vested property rights protected by the state due process clause); Harper v. Summit County, 26 P.3d 193 (Utah 2001) (Summit County’s interpretation
of its municipal code allowed it to issue a zoning permit to a business that was a nuisance to the neighbors, and the issuance of the certificate did not violate the
neighbors’ due process rights); Kingsford v. Salt Lake City School Dist., 247 F.3d 1123 (10th Cir. 2001) (a property right can only be established by state law, but
once established the due process rights required before property can be deprived is a question answered by federal Constitution); State v. Real Property at 633
East 640 North, Orem, Utah, 994 P.2d 1254 (Utah 2000) (order for forfeiture of property due to controlled substance violations reversed because forfeiture of
residence was a grossly disproportionate penalty); Craftsman Builder’s Supply, Inc. v. Butler Manufacturing Co., 974 P.2d 1194 (Utah 1999) (Builder’s statute of
repose did not violate due process rights); West Valley City v. Roberts, 993 P.2d 252 (Utah App. 1999) (finding that the city’s failure to properly record and
maintain an audio recording of administrative hearings constituted a denial of procedural due process rights); Harper v. Summit County, 963 P.2d 768 (Utah App.
1998) (to make a due process claim for deprivation of property, the party must show both a property interest and deprivation of that interest by the state without
the required legal process)(overruled in part on other grounds); West Valley City v. Streeter, 849 P.2d 613 (Utah App. 1993) (a city ordinance that prohibited
raising, keeping or using “any animal, fowl or bird for the purposes of fighting or baiting” clearly provided adequate notice and was not unconstitutionally vague
so as to violate a property owner’s due process rights); Freeman v. Centerville City, 600 P.2d 1003 (Utah 1979) (due process was not violated by a statute
describing the process of annexation, even though the statutory procedure altered the owners’ property rights without formal notice of the annexation proposal
and the right to vote on the proposal in an election); Salt Lake Fire Fighters Local 1645 v. Salt Lake City, 449 P.2d 239 (Utah 1969), cert. denied, 395 U.S. 906, 89
S. Ct. 1748, 23 L. Ed. 2d 220 (1969) (a city has the power to require its officers and employees to be residents of the city without violating their due process
rights); Boskovich v. Midvale City Corp., 243 P.2d 435 (Utah 1952) (a city may not without notice or hearing vacate a street, leaving private property in a cul-desac, without violating the owner’s due process rights); Christiansen v. Harris, 163 P.2d 314 (Utah 1945) (due process of law means essentially that a party shall
have a day in court, although it is not necessarily judicial action); Untermeyer v. State Tax Comm’n, 129 P.2d 881 (Utah 1942) ( the decisions of the U.S. Supreme
Court as to the application of this clause are considered highly persuasive); McGrew v. Industrial Comm’n, 85 P.2d 608 (Utah 1938) (property includes all valuable
interests which a person may possess; it is not confined to tangible property, but extends to every species of vested right); Hilton Bros. Motor Co. v. District Court
ex rel. Millard County, 25 P.2d 595 (Utah 1933) (an order releasing property from attachment without notice to or opportunity to be heard by plaintiff who
claimed an interest in the attached property was without due process of law and the court was without jurisdiction to release the attachment); Smith v. Barrett,
20 P.2d 864 (Utah 1933) (zoning ordinance prohibiting certain uses of property unless a certain percentage of nearby property owners consented was held
unconstitutional); Elkins v. Millard County Drainage District No. 3, 294 P. 307 (Utah 1930) (the state drainage law was not unconstitutional even though it did not
provide for notice or opportunity to be heard on setting of annual assessments of lands in the district); Naisbitt v. Herrick, 290 P. 950 (Utah 1930) (“due process
of law” means that the property owner must have some process served that in some degree is calculated to give notice before the owner can be bound by a
judgment affecting property rights); Jackson v. Bonneville Irrigation District, 243 P. 107 (Utah 1925) (irrigation districts cannot include or exclude new lands or
parties or subject their lands to assessments without notice or consent, since that would violate due process clauses of state and federal constitutions); Salt Lake
City v. Western Foundry & Stove Repair Works, 187 P. 829 (Utah 1920) (a zoning ordinance creating a residential district and prohibiting a foundry within the
district was constitutionally valid); State v. Briggs, 146 P. 261 (Utah 1915) (the right to acquire, possess and protect property is subject to the police power of the
state).
10. Utah Const, art. I, § 11; Petersen v. Utah Labor Comm'n, 2017 UT 87, 416 P.3d 583 (a statute that did not operate for the purpose of abrogating the
previously-existing remedy could not be challenged under the Open Courts clause); Waite v. Utah Labor Comm'n, 2017 UT 86, 416 P.3d 635 (Utah courts have a
three part test to determine whether a legislative act runs afoul to the Open Courts clause); Brown v. Babbitt, 2015 UT App 291, 364 P.3d 60. (trial court did not
violate the open courts provision by modifying a father’s parent-time schedule when the father violated a specific therapy routine in the divorce decree, thus
giving the trial court ample justification to eliminate a provision increasing the parent-time). Laney v. Fairview City, 57 P.3d 1007 (Utah 2002) (A city’s operation
of an electrical power system is not a core governmental function and the city cannot be immunized against resulting suits); Miller v. USAA Casualty Ins. Co., 44
P.3d 663 (Utah 2002) (According to the open courts clause, plaintiffs were entitled to be heard on their extra-contractual claims); Applied Med. Techs., Inc. v.
Eames, 44 P.3d 699 (Utah 2002) (right of access to courts is limited to those who actually have a viable claim; when claims are transferred, the right of access to
the courts is also transferred); Parks v. Utah Transit Authority, 2002 UT 55, 53 P.3d 473 (Utah, June 14, 2002) (statutory caps on damages recoverable against
governmental entities did not diminish UTA’s tort liability for purposes of open court provision of the Utah State Constitution)(overruled in part on other grounds
in 2015); Craftsman Builder’s Supply, Inc. v. Butler Mfg. Co., 974 P.2d 1194 (Utah 1999) (builder’s statute of repose does not violate this section of the
constitution). DeBry v. Noble, 889 P.2d 428 (Utah 1995) (acts that are core governmental functions, or unique to the government are subject to governmental
immunity and outside the protection of this section of the constitution); Avis v. Board of Review, 837 P.2d 584 (Utah App. 1992); cert. denied, 853 P.2d. 897 (Utah
1993) (a statute of limitations does not violate this section if the party knew of the injury within the limitations period); Norton v. Macfarlane, 818 P.2d 8 (Utah
1991) (this section does not prohibit abolishing obsolete causes of action by imposing statutory time limits on the right of review); Horton v. Goldminer’s
Daughter, 785 P.2d 1087 (Utah 1989) (a statute of repose that denies an action for injury caused by a latent defect is unconstitutional; see also, Sun Valley Water
Beds of Utah, Inc. v. Herm Hughes & Son, 782 P.2d 188 (Utah 1989)); Lindon City v. Engineers Construction Co., 636 P.2d 1070 (Utah 1981) (this section does not
prohibit statute authorizing agreements to arbitrate future disputes); Ashton-Jenkins Co. v. Bramel, 192 P. 375 (Utah 1920) (in conferring judicial powers on the
registrar of titles, the Torrens act was not unconstitutional).
11. Utah Const, art. I, § 14; for further discussion and Utah court decisions, see § 1.05(a), Rights of Privacy Associated with Property, below.
12. Utah Const, art. I, § 18; Trail Mountain Coal Co. v. Utah Div. of State Lands & Forestry, 921 P.2d 1365 (Utah 1996) (if the law changes or abrogates interest
payments explicitly provided by contract, such law would “impair” the contractual rights of the parties); Salt Lake Fire Fighters Local 1645 v. Salt Lake City, 449
P.2d 239 (Utah 1969), cert. denied, 395 U.S. 906, 89 S. Ct. 1748, 23 L. Ed. 2d 220 (1969) (city ordinance requiring city officers and employees to be residents of
the city did not violate the section of the state constitution prohibiting laws impairing the obligation of contract); Elkins v. Millard County Drainage District No. 3,
294 P. 307 (1930) (a law increasing district assessment amounts to provide for incidental expenses did not impair an obligation of contract); Folsom v. Asper, 71
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•
•
•
•

“[p]rivate property shall not be taken or damaged for public use without just compensation”;13
property shall be subject to taxation;14
existing water rights (as of 1896) are recognized and confirmed;15 and
the laws of the territory “not repugnant to this Constitution” remain in force in the state.16

§ 1.04. Reception of the Common Law in Utah.
Property rights not enumerated in the U.S. Constitution or Constitution of Utah or in various state statutory provisions may be
recognized in the common law, originally evolved by English judicial decisions and statutes and, more recently, shaped by American
legal institutions. As is amply evident in Chapter 2 on Estates in Land and Future Interests, definitions of some basic property concepts
have not been given in Utah statutes and therefore must be derived from generally held understandings of English common law. Utah
now has a straightforward statutory provision proclaiming reception of the English common law into the state’s jurisprudence, but
the matter of common law reception was not so clear in the early days of Utah’s settlement.
No permanent settlement in the area that is now the state of Utah occurred until July, 1847, when members of the Church of Jesus
Christ of Latter-day Saints (“Mormons”) began arriving in huge numbers, seeking refuge from religious persecution in the Midwest. At
the time the region was nominally under Spanish governance, although this governance was never effective beyond California. Spanish
outposts at San Diego and Monterey in California had been established by the beginning of the nineteenth century, but little
governmental control was exercised, especially from Mexico after Mexican independence was achieved in 1821. From the time that
American settlers arrived in the area to be known as Utah until effective American governmental control was asserted a few years
later, Mormon church officials established governmental institutions and commenced a vigorous effort of widespread settlement
throughout the Great Basin area.
While the church organizations dealt effectively with local problems, a larger government movement was underway through the
founding of the State of “Deseret” (a religious term) in 1849, a huge entity extending from Nebraska to California, and from Oregon
to and including Arizona. The constitution for the State of Deseret made no explicit references to the common law, but the
governmental institutions established by the document were familiar in most American common law jurisdictions.17
In 1850 the U.S. Congress enacted authorization for the Territory of Utah,18 with boundaries much diminished from those of the
“State of Deseret” but including the present states of Utah, Nevada, the southwest corner of Wyoming, and a large part of western
Colorado. According to this act, the territorial supreme and district courts were to “possess chancery as well as common law
jurisdiction,”19 and federal law was extended over the area, but no prior laws were declared to be in force.20
In the years to follow, numerous applications for statehood and accompanying draft constitutions were rejected because of a
federal policy strongly opposed to the practice of plural marriage among the Mormons, so statehood was delayed until after the
church prohibited the practice of polygamy in 1890.
Meanwhile, territorial courts were considering the nature and sources of fundamental law in Utah. In 1873, the Utah Territorial
Supreme Court commented:
In American Ins. Co. v. Canter, 1 Pet. 511, the Court, by Judge Marshall, say substantially, that the laws of Florida, as they
were when the Territory was ceded, so far as not inconsistent with the Constitution and Laws of the United States,
continued in force until altered by the newly created power of the State ... This appears to be the settled doctrine in
regard to conquered and ceded Territory in the absence of special treaty stipulation. It applies to territory acquired from
Mexico, since the treaty of Guadaloupe [sic] made no special provision on the subject. Utah was embraced in that
P. 315 (1903) (a law increasing the homestead exemption from $1,000 to $1,500 was not an impairment of contract).
13. Utah Const, art. I, § 22. For further discussion, see Ch. 10, Land Use Regulation, below.
14. Id. art. XIII. For further discussion, see Ch. 15, Taxation, below.
15. Id. art. XVII, § 1. For further discussion, see Ch. 9, Water Resources, below.
16. Id. art. XXIV, § 2. For example, the right of dower created by the U.S. Congress in 1887 and reaffirmed by the state legislature in 1896, continued until it
was abolished by the state legislature in 1898. Hilton v. Thatcher, 88 P. 20 (Utah 1906). For discussion of reception of the common law into Utah jurisprudence,
see § 1.04, Reception of the Common Law in Utah, below.
17. Constitution of the State of Deseret, 1849, in 31st Cong., 1st Sess., H. Misc. Doc. No. 18; also published in 9 William F. Swindler (ed.), Sources and
Documents of United States Constitutions 375-381 (1979); also published online by United States, Government Printing Office, Utah Government Digital Library,
https://digitallibrary.utah.gov/awweb/awarchive?item=65653
18. 9 Stat. 453 (1850).
19. Id. at Sec. 9.
20. Id. at Sec. 17.
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acquisition. As in Florida, the pre-existing law was Spanish. So in Utah, it was Mexican, and in both cases the laws were
derived mainly from the laws of Rome. In neither did the English Common Law ... prevail. Congress made no special
change, and the Territorial Legislature, upon whom authority was conferred, have made no express enactment upon the
subject.
This Territory was first settled in 1847, and from that time to the acquisition and treaty in 1848, the settlers were
comparatively few in number. There were no settled laws, usages and customs among them. They came here as American
citizens, under the flag, and claiming the protection of the United States Government.
The particular class of persons forming the great, if not entire, bulk of emigrants, claim to have furnished troops from
among their own numbers to assist this Government in its war against Mexico.
At the time of the acquisition and treaty, they could not claim Mexican citizenship, and have never adopted its laws and
customs.
Soon after the change of sovereignty by the treaty, emigrants in large numbers flocked in from the States and surrounding
Territories, and for many years there has been an organized community.
When we turn to the communities from whence these emigrants proceeded, we find that they differed one from another,
more or less, in regard to their laws and institutions. No two are alike. In the most, it is true, many common law principles
and doctrines were in force. Still the body of the common law in each was peculiar to the particular State, and it was
rather the common law of the State than English Common Law. In some, the English statutes had been received as
Common Law; in others, not.
These diversities make it impossible to assume that any specific body of the Common Law was transplanted to the
Territory by the fact of immigration.
But one course was open, and that was for the whole body of the people to agree, expressly or tacitly, upon a common measure.
It was to be expected that the emigrants would not be contented with the loose and alien institutions of an outlying Mexican
department, and they have not been.
They have tacitly agreed upon maxims and principles of the Common Law suited to their conditions and consistent with the
Constitution and Laws of the United States, and they only wait recognition by the courts to become the Common Law of the
Territory. When so recognized, they are laws as certainly as if expressly adopted by the law-making power.21
Three years later the same court, in an opinion without accompanying reasoning or documentation, declared that the common law
had been extended to Utah by the territorial enabling act:
... [T]he Common Law ... is most positively extended over the Territory of Utah by the express language of the Act of
Congress providing a Territorial Government for Utah, approved September 9th, 1850, the 17th section of which was
relied on by the plaintiff in error, and reads as follows, viz: “That the Constitution and Laws of the United States, are
hereby extended over and declared to be in force in said Territory of Utah, so far as the same or any provision thereof
may be applicable.”22
In 1894, statehood was authorized for Utah territory,23 and the statehood enabling act decreed that “all laws in force made by said
Territory at the time of its admission into the Union shall be in force in said State, except as modified or changed by this Act or by the
constitution of the State ....”24 A similar provision appeared in the Utah Constitution of 1895, which went into effect when the territory
actually attained statehood early in 1896,25 and this provision, shown below, remains the current provision for continuing prior laws
in force:
All laws of the Territory of Utah now in force, not repugnant to this Constitution, shall remain in force until they expire
by their own limitations, or are altered or repealed by the Legislature ....26
In 1898 the state legislature enacted a general common law reception provision, which appears in the current Utah code as follows:
21. First National Bank v. Kinner, 1 Utah 100, 106-107 (1873).
22. People v. Moroni Green, 1 Utah 11 (1876).
23. 28 Stat. 107 (1894).
24. Id. at Sec. 19.
25. 29 Stat. 876 (1896).
26. Utah Const. art. XXIV, § 2.
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The common law of England so far as it is not repugnant to, or in conflict with, the constitution or laws of the United
States, or the constitution or laws of this state, and so far only as it is consistent with and adapted to the natural and
physical conditions of this state and the necessities of the people hereof, is hereby adopted, and shall be the rule of
decision in all courts of this state.27
In subsequent litigation the Utah Supreme Court has stated, contrary to the territorial court opinion of 1873, cited above, that the
common law was not received in Utah until enactment of the 1898 reception statute, and that Mexican civil law prevailed until Utah
became a territory in 1850:
Utah is of territory which, in 1846, passed from the possession of Mexico into that of the United States by the treaty of
Guadalupe Hidalgo, which terminated the Mexican War. The original territory so acquired embraced the region west of
the summit of the Rocky Mountains, east of California, and between the thirty-seventh and forty-second parallels of
north latitude. At the time of the treaty and cession the civil law prevailed in the republic of Mexico. It continued to so
prevail in the acquired and ceded territory until changed by the new sovereign ... A provisional government was
established in the territory by its people in 1849. There is nothing in that to show that the English common law was
established by them. In 1850 Congress created the acquired territory into a temporary government by the name of the
territory of Utah, and passed what is known as the Organic Act for the territorial government of Utah Territory. Later
Nevada, portions of Idaho, and of Wyoming and Colorado, and other territory, were carved out of Utah Territory. The
last section of the act reads:
“That the Constitution and laws of the United States are hereby extended over and declared to be in force in said territory
of Utah so far as the same or any provision thereof may be applicable.”
By that it is claimed on the one side, and denied on the other, that Congress extended over and transplanted the English
common law into the territory so acquired from Mexico. There are no other enactments on the subject, either by
Congress, the territorial Assembly, or the state Legislature of Utah, until 1898, when the state Legislature adopted this
[current reception provision].
Not until then was the common law of England adopted in this territory or state by a positive enactment ....
Our conclusion, therefore, is that, while Congress, by extending over the territory of Utah the Constitution and laws of
the United States, put in force, in the language of the Supreme Court of the United States, “the system of common law
and equity which generally prevails in this country,” yet did not so extend or transplant the common law of England, with
all its rigor and harshness, but only so much of it as was and had been generally recognized and enforced in this country,
and as is and was suitable to our conditions.28
Regardless of whether the English common law was incorporated into Utah before or not until 1898, more recently the Utah
Supreme Court has expressed a preference for English common law as expounded by American courts:
A glance at our decisions clearly shows that we follow the common law of England as developed and expounded by the
courts of last resort in this country, but that only on rare occasions do we refer to or rely on the English decisions but
constantly rely on the decisions of our sister states. Thus it is clear that by this statute [of 1898] we adopted the common
law of England only where it is suitable to our conditions, morals, history and background, that generally we look to the
system of common law and equity which prevails in and has been and is now being developed by the decisions of this
country and that we reject the common law of England which is not suitable or adapted to our needs, morals or ideals.29
§ 1.05. Judicial Elaborations of Property Rights Mentioned in Constitutional Provisions.
§ 1.05(a). Rights of Privacy Associated with Property.
§ 1.05(a)(1). Rights of Privacy, Search and Seizure Involving Privately Held Land, and Federal Law.
Even though the Utah courts have extended protection against unreasonable searches under the Constitution of Utah beyond
those protections afforded under the corresponding clause in the U.S. Constitution,30 federal constitutional rulings are still important

27. Utah Code § 68-3-1; Bishop v. GenTec Inc., 2002 UT 36, 48 P.3d 218 (Utah 2002) (Liability Reform Act impliedly preempted common law doctrine of
respondeat superior); Matthew EchoHawk. “The Liability Reform Act’s Preemption of Common Law Doctrine of Respondeat Superior,” 2003 Utah L. Rev. 763
(discusses the effect of Bishop v. GenTec Inc. on the common law doctrine of respondeat superior in the state of Utah).
28. Hatch v. Hatch, 148 P. 1096, 1098, 1100 (Utah 1915).
29. Cahoon v. Pelton, 342 P.2d 94, 98 (Utah 1959), overruled in part by Norton v. Macfarlane, 818 P.2d 8 (Utah 1991).
30. State v. Bean, 869 P.2d 984 (Utah App. 1994).
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considerations in Utah jurisprudence.31
Early U.S. Supreme Court decisions suggested that the Fourth Amendment prohibition against unreasonable searches and seizures
applied only to tangible property, and only in cases of trespass or invasion of a house.32 Later decisions have declined to limit search
and seizure protections to “fictional and procedural barriers” based on property concepts, so an electronic eavesdropping device
placed on the outside of a public telephone booth violates this provision of the Constitution, even though no private property or what
earlier cases called a “constitutionally protected area” was invaded.33 The current standard of reasonableness for searches and
seizures is based on the concept of a person’s reasonable expectation of privacy.34
However, in some circumstances it is still important to determine what constitutes an unreasonable search of real property. While
visual observation from outside private property has never been held to be a search, some modern technological advances allowing
surveillance from a distance may constitute an unreasonable search.35 The diminished importance of property concepts in search and
seizure cases means that government agents who disregarded a locked gate and entered a privately-owned open field did not violate
privacy rights, even though a trespass occurred.36 The constitutional protection, the court held, was intended especially to preserve
the privacy and sanctity of the home, making it important to determine the “curtilage,” the protected and intimate space that includes
and surrounds a home, as a means of defining the extent of constitutional privacy protection over private real property. In holding
that government agents who crossed several fences to reach a barn had not so intruded as to conduct a search, the U.S. Supreme
Court offered a four-part test to help determine curtilage: (1) the proximity of the area to the home; (2) whether the area is within an
enclosure surrounding the home; (3) the nature of the uses to which the area is put; and (4) the steps taken by the resident to protect
the area from observation by passers-by.37
Curtilage as a demarcation of privacy boundaries has been generally disregarded in aerial surveillance cases. Even though owners
have heightened expectations of privacy in their homes and yards, courts have deemed an expectation of privacy from aerial

31. City of Price v. Jaynes, 191 P.2d 606 (Utah 1948).
32. Olmstead v. United States, 277 U.S. 438, 48 S. Ct. 564, 72 L. Ed. 944 (1928); Goldman v. United States, 316 U.S. 129, 62 S. Ct. 993, 86 L. Ed. 1322 (1942).
33. Kyllo v. United States, 533 U.S. 27 (2001) (use of thermal imaging technology to see into structures constitutes a search and therefore such searches
require a warrant); Katz v. United States, 389 U.S. 347, 88 S. Ct. 507, 19 L. Ed. 2d 576 (1967); Warden v. Hayden, 387 U.S. 294, 87 S. Ct. 1642, 18 L. Ed. 2d 782
(1967); Carpenter v. United States, 138 S. Ct. 2206, 2211, 201 L. Ed. 2d 507 (2018) (When the government acquired cell-site location information from wireless
carriers, this constituted a Fourth Amendment search.).
34. U.S. v. Mikulski, 139 F. Supp. 2d 1204 (D. Utah 2001) (the expectation of privacy is lower in an automobile than in a home because of the inherent mobility
and pervasive government regulations of automobiles); State v. Holden, 964 P.2d 318 (Utah App. 1998) (defendant had no subjective expectation of privacy when
police videotaped activity in his front yard that was open to public view); State ex rel. A.C.C., 2002 UT 22, 44 P.3d 708 (Utah 2002) (juvenile probationer lacked
any reasonable expectation of privacy because the probationer was subject to probation conditions authorizing random searches); State v. Loya, 2001 UT App 3,
18 P.3d 1116 (Utah App. 2001) (defendant had no expectation of privacy in his hotel room when the checkout time had passed and the management was
attempting to exercise control over the room); Boebel, Nathan J. Recent Developments in Utah Law: II. Criminal Law and Procedure: A. A Juvenile Probationer in
Utah Does Not Have a Reasonable Expectation of Privacy Under the Fourth Amendment Where the Terms of Probation Authorize Random Searches. 2003 Utah L.
Rev. 708 (2003) (discusses the holding of State ex rel. A.C.C., stating that some juveniles lack reasonable expectation of privacy). See, e.g., California v. Greenwood,
486 U.S. 35, 108 S. Ct. 1625, 100 L. Ed. 2d 30 (1988); State v. Rynhart, 2005 UT 84, 125 P.3d 938 (Utah 2005) (a person who has left a vehicle wrecked and
unlocked in a field, without reporting the incident, does not have a reasonable expectation of privacy in the vehicle contents); State v. Rynhart, 2005 UT 84, 125
P.3d 938 (Utah 2005) (there is no reasonable expectation of privacy for an abandoned vehicle); State v. Roberts, 2015 UT 24, 345 P.3d 1226 (“[T]here is no
reasonable expectation of privacy in a file that an individual publicly shares on a [peer-to-peer] network.); State v. Price, 2012 UT 7, 270 P.3d 527 (the defendant
“did not have a reasonable expectation of privacy in the contraband contents of his blood.”).
35. Kyllo v. U.S., 533 U.S. 27 (2001) (a thermal imaging device aimed at a private home from a public street to detect heat from a marijuana growing operation
was held to be a search requiring a warrant); United States v. Jones, 565 U.S. 400, 132 S. Ct. 945, 181 L. Ed. 2d 911 (2012) (inserting a GPS monitoring device
under a car was a physical intrusion, even when it was monitored from a distance).
36. Oliver v. United States, 466 U.S. 170, 104 S. Ct. 1735, 80 L. Ed. 2d 214 (1984).
37. United States v. Dunn, 480 U.S. 294, 107 S. Ct. 1134, 94 L. Ed. 2d 326 (1987); U.S. v. Tarkowski, 1999 U.S. Dist. Lexis 20175 (ND Ill. 1999) (Area 75 feet
outside of house and containing rubbish was outside the curtilage of the defendant’s house); U.S. v. Bennett, 170 F.3d 632 (6th Cir. 1999) (Search warrant covered
the residence and the outbuilding that was within the residence’s curtilage); U.S. v. Romero-Bustamente, 337 F.3d 1104 (9th Cir. 2003) (Defendant’s backyard
was within the curtilage of the house and border agents were not allowed to search the backyard even though it was within 25 miles of the US/Mexico border).
See, e.g., other recent federal curtilage cases: United States v. Pineda–Moreno, 591 F.3d 1212 (9th Cir. 2010) (no 4th Amendment violation occurred when
officers placed a tracking device on the undercarriage of the defendant’s car while the car was parked in the defendant’s driveway); State v. Perkins, 222 P.3d
1198 (Utah App. 2009) (defendant’s back patio was not part of the curtilage of the home when an officer went to detain a man whom he had reasonable suspicion
was driving while intoxicated); United States v. May-Shaw, 955 F.3d 563 (defendant did not show that his carport was the curtilage of the home, so the entry of
a drug sniffing dog did not violate his rights); Morgan v. Fairfield Cty., 903 F.3d 553 (The area five to seven feet around a home is within the home’s curtilage
even when the borders are not clearly marked. The area “an arm’s length from one’s house” is an example of an area to which home life extends). United States
v. Van Damme, 48 F.3d 461 (9th Cir. 1995); United States v. Santa Maria, 15 F.3d 879 (9th Cir. 1994) (liberalizing concepts of both residence and curtilage); United
States v. Conley, 856 F. Supp. 1010 (W.D. Pa. 1994); United States v. Ishmael, 843 F. Supp. 205 (E.D. Tex. 1994); United States v. McKeever, 5 F.3d 863 (5th Cir.
1993); United States v. Wright, 991 F.2d 1182 (4th Cir. 1993); United States v. Traynor, 990 F.2d 1153 (9th Cir. 1993); United States v. Pinter, 984 F.2d 376 (10th
Cir. 1993); New York v. Harris, 495 U.S. 14, 110 S. Ct. 1640, 109 L. Ed. 2d 13 (1990); Payton v. New York, 445 U.S. 573, 100 S. Ct. 1371, 63 L. Ed. 2d 639 (1980).
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surveillance of those areas as unreasonable.38
Federal decisions have also relaxed the warrant requirements with respect to searches of private real property. Administrative or
regulatory searches by government sanitary, fire or other inspectors without warrants were usually upheld in cases during the middle
part of the 20th century.39 But the realization that such inspections could even lead to criminal penalties prompted later courts to
require that warrants be obtained, based on at least reasonable or suitable grounds if not probable cause.40
§ 1.05(a)(2). Utah Court Decisions on Rights of Privacy and Search and Seizure Involving Privately Held Land.
The Utah Supreme Court has extended privacy protections under the Constitution of Utah beyond those afforded under
corresponding provisions of the U.S. Constitution, but the party claiming expanded protection must justify the distinction between
state and federal rules.41 Not all intrusions into residences or private businesses are considered illegal searches or seizures. When the
owner of property gives permission to enter, a search warrant is not required if the scope of the permission is not exceeded.42 When
police without a warrant were voluntarily admitted to an apartment by one of the defendants, saw stolen property in plain view and
were willingly shown other stolen property by the defendant, no illegal search and seizure occurred.43 Under the plain view doctrine,
a seizure without a warrant is valid if (1) the officer is lawfully present, (2) the item is in plain view, and (3) the item is clearly
incriminating.44 Officers who accompanied a suspect into his bedroom because they wanted to guard against his escape and took
evidence linking the suspect to a rape victim did not commit an unreasonable search and seizure.45 Liquor control agents who made
an unchallenged entry into a club to determine if the club would make unlawful liquor sales were not considered engaged in a
warrantless search.46 A hotel guest’s expectation of privacy is not unlimited, but normally ends upon termination of the rental period
when the hotel takes affirmative steps to regain possession of the room.47 However, warrantless administrative inspections, to enforce
the Utah Occupational Health and Safety Act of 1973, for instance, are prohibited.48 Searches made by private persons are not subject
to the restrictions of the federal and state constitutions against unreasonable searches and seizures.49
38. California v. Ciraolo, 476 U.S. 207, 106 S. Ct. 1809, 90 L. Ed. 2d 210 (1986); accord, Florida v. Riley, 488 U.S. 445, 109 S. Ct. 693, 102 L. Ed. 2d 835 (1989);
see also Kyllo v. U.S., 533 US 27 (2001) (thermal-imaging scan was an unlawful search);; Dow Chemical v. United States, 476 U.S. 227, 106 S. Ct. 1819, 90 L. Ed.
2d 226 (1986). See also Eric Dion Bender, The Fourth Amendment in the Age of Aerial Surveillance: Curtains for the Curtilage? 60 N.Y.U. L. Rev. 725 (Oct. 1985).
39. See, e.g., Ohio ex rel. Eaton v. Price, 364 U.S. 263, 80 S. Ct. 1463, 4 L. Ed. 2d 1708 (1960); Frank v. Maryland, 359 U.S. 360, 79 S. Ct. 804, 3 L. Ed. 2d 877
(1959), overruled in part by Camara v. Municipal Ct. of City & County of San Francisco, 387 U.S. 523 (1967); District of Columbia v. Little, 339 U.S. 1, 70 S. Ct. 468,
94 L. Ed. 599 (1950).
40. Camara v. Municipal Court, 387 U.S. 523, 87 S. Ct. 1727, 18 L. Ed. 2d 930 (1967); See v. City of Seattle, 387 U.S. 541, 87 S. Ct. 1737, 18 L. Ed. 2d 943
(1967); Rowley v. McArthur, 2018 U.S. Dist. LEXIS 216777 (D. Utah 2018) (a code enforcement officer violated the plaintiff’s Fourth Amendment rights when he
entered an enclosed property and took pictures of code violations without a warrant. The court followed Camara and held that the plaintiff was protected against
unreasonable administrative searches). But see, e.g., Anobile v. Pelligrino, 284 F.3d 104 (2d Cir. 2002) (in closely regulated industries, warrantless administrative
searches of commercial premises conducted pursuant to a regulatory scheme are permitted if (1) there is a substantial governmental interest, (2) the inspections
are necessary to further the regulatory scheme, and (3) the inspection program provides an adequate substitute for a warrant).
41. State v. Bean, 869 P.2d 984 (Utah App. 1994).
42. State v. McArthur, 996 P.2d 555 (Utah App. 2000) (it is legal for a private individual, even if acting as an undercover government agent, to enter another’s
home if he does so with the owner’s permission); State v. Prestwich, 2007 UT App 206 (a confidential informant that arranged to buy marijuana from the
defendant and entered the defendant’s home with permission did not violate the defendant’s Fourth Amendment rights); State v. Smith, 2006 UT App 485 (a
confidential informant approached the defendant and asked where he could buy drugs. The defendant said he could supply the drugs and invited the informant
to his home. The permissive entry did not violate the defendant’s Fourth Amendment rights); State v. Humphrey, 2006 Utah App. LEXIS 234 (No. 20040962-CA,
Jun. 2, 2006, Utah App.) (no illegal search or seizure occurred when police had been invited inside a home after identifying themselves and disclosing their
purpose).
43. State v. Kaae, 513 P.2d 435 (Utah 1973).
44. State v. Shepard, 955 P.2d 352 (Utah Ct. App. 1998); State v. Bethers, 1999 UT App 372 (Utah App. Dec. 16, 1999) (No. 981649-CA) (a cylinder found to
contain a controlled substance was not inherently incriminatory).
45. State v. Sims, 516 P.2d 354 (Utah 1973), cert. denied, 417 U.S. 970, 94 S. Ct. 3175, 41 L. Ed. 2d 1141 (1974); State v. McArthur, 2000 UT App 23, 996 P.2d
555 (a person acting as an officer’s agent did not violate the defendant’s Fourth Amendment rights when she took clearly incriminating items that were in plain
view when she was lawfully in the defendant’s home); State v. O'Brien, 959 P.2d 647 (Utah Ct. App. 1998) (A police “trooper's subsequent seizure of the beer
bottle was justified because the open container was in plain view and immediately incriminating.)
46. DeFusion Co. v. Utah Liquor Control Commission, 613 P.2d 1120 (Utah 1980).
47. State v. Loya, 18 P.3d 1116 (Utah App. 2001); State v. Boyles, 2015 UT App 185, 356 P.3d 687 (officers did not violate the defendant’s Fourth Amendment
rights when they searched his room as part of a search warrant to search the home, because there was no evidence to indicate that his room was a separate
apartment over which he had exclusive control).
48. State Industrial Commission v. Wasatch Metal & Salvage Co., 594 P.2d 894 (Utah 1979).
49 State v. Watts, 750 P.2d 1219 (Utah 1988); State v. Newbold, 581 P.2d 991 (Utah 1972): State v. Edwards, 2006 UT App 148, 2006 Utah App. LEXIS 152
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A landowner who was growing marijuana in an open field has been held to not have a reasonable expectation of privacy against
entry and search by law enforcement officers;50 similarly, officers who saw marijuana in plain view in defendant’s home after they
were invited in did not need a warrant to make the arrest and seizure.51 When evidence in a protected area is in plain view from
outside the area, officers need some additional legal predicate to justify the intrusion necessary to effect the seizure.52 Accordingly, a
warrantless entry into a private residence can be justified only if the entrant can show probable cause and exigent circumstances.53
§ 1.05(b). Free Speech and Property Rights.
Conflicts often occur between persons who attempt to exercise free speech rights on privately held real property and the owners
of that property who attempt to exclude them. Through a series of mostly shopping center cases in which points of view shifted several
times, the current federal constitutional standard seems to be that privately held land frequented by the public, such as a shopping
center, does not normally become a public forum in which various kinds of free speech exercise must be accommodated.54 When a
church purchased a city street with a public access easement for use as an ecclesiastical park, the federal trial court held that easement
restrictions against demonstrating and distributing literature were not free speech violations.55 The federal appellate court disagreed,
and urged the parties to effect a transfer of the public easement to the Church, thus eliminating public forum protection for First
Amendment activities.56 The church did purchase the easement, and the purchase survived yet another judicial challenge.57 Land
owned by public agencies and frequented by the public may be considered a public forum, where public expression can be restricted
only under narrowly drawn rules that serve a compelling state interest.58 One older Utah case upholds peaceful picketing as a
protected form of free speech, but that characterization is no doubt subject to the varied treatments accorded different localities as
worked out by the federal decisions.59
Another area of confrontation between private property rights and free speech rights is in regulation of adult entertainment
businesses. Again, federal and state court decisions have outlined prevailing rules, which are that such businesses are subject to time,
manner and place regulations, mostly through zoning, that do not attempt to control content.60 The permissible regulations are
generally justified by the state interest in limiting the undesirable urban decay that often accompanies such enterprises, and must not
include a complete exclusion of such business from the municipality.61 Utah’s Supreme Court has ruled that the right to freedom of
(There are two areas of inquiry to determine whether someone conducting a search acts as a private individual or as an agent of the government: (1) did the
government know or acquiesce to the search; and (2) was the person acting in his or her own interest or to further law enforcement).
50. State v. Shreve, 667 P.2d 590 (Utah 1983); State v. Lamb, 2013 UT App 5, 294 P.3d 639 (regardless of whether evidence of a theft was found by looking
through binoculars from a neighboring property or from actually entering the defendant’s “open field,” inspectors did not violate the defendants Fourth
Amendment rights, because the Fourth Amendment does not protect “open fields.”).
51. State v. Keitz, 856 P.2d 685 (Utah App. 1993); State v. Shepard, 955 P.2d 352 (Utah Ct. App. 1998) (An officer did not need a warrant to seize a “corncob
pipe” that was plainly in view and “clearly incriminating.”). But see State v. Grossi, 2003 Utah App. LEXIS 56 (No. 20020151-CA, June 5, 2003) (When an officer
returned to the home of an arrested suspect at the request of the suspect in order to lock the door that had been left open he found drugs in plain view after
conducting a protective sweep of the premises. Because the court found the protective sweep to be unnecessary, the plain view exception to a warrantless
search was nullified.).
52. State v. Belgard, 840 P.2d 819 (Utah App. 1992).
53. State v. Beavers, 859 P.2d 9 (Utah App. 1993); see Spanish Fork City v. Taylor, 2009 UT App 288, 2009 Utah App. LEXIS 298 (exigent circumstances were
present when officers “had probable cause to believe that an offense had been or was being committed”).
54. PruneYard Shopping Center v. Robins, 447 U.S. 74 (1980); Hudgen v. National Labor Relations Board, 424 U.S. 507 (1976); Lloyd Corp. v. Tanner, 407 U.S.
551 (1972); Amalgamated Food Employees Union v. Logan Valley Plaza, 391 U.S. 308 (1968), rev’d by 391 U.S. 308 (1968); Marsh v. Alabama, 326 U.S. 501 (1946);
Manhattan Cmty. Access Corp. v. Halleck, 139 S. Ct. 1921, 1926 (2019) (operation of public access channels is not a traditional, exclusive public function, and the
company operating the channels is a private actor not subject to First Amendment constraints).
55. First Unitarian Church of Salt Lake City v. Salt Lake City Corp., 146 F. Supp. 2d 1155 (D. Utah 2001).
56. First Unitarian Church of Salt Lake City v. Salt Lake City Corp., 308 F.3d 1114 (10th Cir. 2002), cert. denied, Corporation of the Presiding Bishop of the
Church of Jesus Christ of Latter-day Saints v. First Unitarian Church of Salt Lake City, 539 U.S. 941 (2003).
57. See David A. Thomas, Whither the Public Forum Doctrine: Has This Creature of the Court Outlived Its Usefulness? 44 Real Property, Trust and Estate L.J.
637-743 (Winter, 2010) (criticizing the 10th Circuit decision in the Salt Lake City case and noting the nationwide decline of the public forum doctrine).
58. International Society for Krishna Consciousness v. Lee, 505 U.S. 672 (1992).
59. Sutton v. Marvidikis, 310 P.2d 735 (Utah 1957).
60. Salt Lake City v. Wood, 991 P.2d 595 (Utah App. 1999) (an ordinance regulating professional dancers did not violate free speech rights because it did not
regulate content).
61. City of Littleton v. Z.J. Gifts D-4, L.L.C., 541 U.S. 774 (2004) (ordinance concerning licensing of adult entertainment business was unconstitutional because
it did not provide for prompt judicial review); Peterson v. South Salt Lake City, 987 P.2d 57 (Utah 1999) (holding that city may regulate adult entertainment
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speech in Utah’s constitution was not intended by its framers to protect nude dancing.62
Further clashes with free speech rights may occur when municipalities attempt to regulate signs or billboards placed on privately
held real property. Much regulation of signs is now allowed simply on the justification of aesthetic considerations.63 However, an
attempt to ban virtually all signs, only on the basis of aesthetics, goes too far.64 In Utah a municipality may terminate existing billboard
property rights only through gift, purchase, agreement, exchange, or eminent domain.65 Expressive rights are limited if they wrongfully
encumber or infringe on property rights of others.66
§ 1.06. Private Property Rights Protection.
Between 1991 and 1996, fourteen states enacted some form of private property protection legislation. With pressure mounting
on state and local governments to sponsor orderly growth, to protect the environment, and to preserve each community’s heritage,
governments were imposing ever more oppressive regulation of privately held real property rights, and frequently conditioning
development permits upon payment of various “impact fees.”67 Individual and organized resistance from private owners steadily
mounted and finally asserted itself as state legislation intended to curb public intrusions into private real property rights.68 All of this
has occurred in the context of heightened concern over what has come to be known as regulatory takings. Whereas the process of a
government using eminent domain power to take private property for public purposes, and paying a just or fair compensation for the
compensation, is a well-known and constitutionally authorized procedure, many property owners have complained that some land
use regulation is so oppressive as to amount to a taking. If the regulation effectively blocks most valuable uses of the property, or is
used for ends that the public, rather than an individual landowner, ought to pay for, then courts have sometimes agreed that such
regulations should not be enforced unless the government entity is willing to pay for the lost property value as if it had been
condemned in eminent domain.
This sentiment is imbedded in Utah’s Private Property Protection Act, enacted in 1993.69 The act required each state agency by
January 1, 1999, to adopt guidelines “to assist them in the identification of actions that have constitutional taking implications.”70 In
creating the guidelines, the agencies must “take into consideration recent court rulings on the taking of private property” and review
and update the guidelines annually.71 After preparing the guidelines, the agency must use them to determine whether any agency
action relating to private property rights has “constitutional taking implications” and then prepare an analysis of those implications.72
Issues the analysis must address include:
•
•

the likelihood that a taking will actually occur;
how the taking affects the use or value of private property;

businesses by dispersing them or by effectively concentrating them); City of Renton v. Playtime Theatres, 475 U.S. 41 (1986); Schad v. Borough of Mount Ephraim,
452 U.S. 61 (1981); Young v. American Mini Theatres, 427 U.S. 50 (1976).
62. American Bush v. City of South Salt Lake, 140 P.3d 1235, 1264 (Utah 2006).
63. Members of the City Council of Los Angeles v. Taxpayers for Vincent, 466 U.S 789 (1984). See also Metromedia, Inc. v. City of San Diego, 453 U.S. 490
(1981).
64. City of Ladue v. Gilleo, 512 U.S. 43 (1994).
65. Utah Code § 10-9a-512; see Outfront Media, LLC v. Salt Lake City Corp., 2017 UT 74, 416 P.3d 389 (discussing the billboard statutes in Utah Code).
66. See State v. Jerry Cooper, 2011 UT App 234, and State v. Richard Donald Cooper, 2011 UT App 271. Defendants in these cases, father and son, defaulted
in an action to quiet title to certain real property. They then recorded a document called “Administrative Judgment” stating the plaintiffs, the plaintiffs’ attorney
and the district judge in the quiet title action were liable to Jerry Cooper in the amount of $ 4.2 million stemming from the quiet title action. A different judge
entered a civil judgment declaring the “Administrative Judgment” a wrongful lien. Thereafter defendants recorded another document called “Consent Judgment”
purporting to enable the defendants to collect on liabilities pursuant to the “Administrative Judgment,” and further stating that if the $ 4.2 million were not paid
in 90 days it would become a “commercial lien.” After a jury trial the defendants were convicted of filing a wrongful lien for filing the “Consent Judgment.”
Defendant Jerry Cooper, on appeal, claimed his constitutional rights to jury trial were violated when the jury was instructed that the Administrative Judgment
had been determined by another court to be a wrongful lien. The Court of Appeals affirmed both convictions on all counts.
67. David A. Nuffer, Utah’s 1995 Impact Fee Legislation, 8 Utah Bar J. 12 (1995).
68. See David A. Thomas, The Illusory Restraints and Empty Promises of New Property Protection Laws, 28 Urban Lawyer 223 (1996).
69. Utah Code §§ 63L-3-101 to -202; B.A.M. Dev., L.L.C. v. Salt Lake County, 87 P.3d 710 (Utah App. 2004) (arbitrary dedication required by county
represented an unconstitutional taking).
70. Utah Code § 63L-3-201(1).
71. Id. at (2).
72. Utah Code § 63L-3-202.
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•
•

alternative actions that may reduce the risk or impact of the taking; and
the cost and source of funds to compensate for the taking.73

A “taking” is defined as a taking of property that is required to be compensated under the 5th or 14th Amendments of the U.S.
Constitution or under the Utah Constitution, article I, section 22. Ultimately, the law of takings consists of “the provisions of the federal
and state constitutions, the case law interpreting those provisions, and any relevant statutory provisions that require a governmental
unit to compensate a private property owner for a constitutional taking.74 The Utah Court of Appeals has held that a city’s zoning
ordinance did not effect a taking, because zoning is part of the police power and the land retained some “economically viable” use.75
Even when denial of water service for legitimate public reasons precluded all economically viable use of the land, the denial was
upheld since mere expectation of the service was not a legal right constituting property subject to a taking.76
In addition to creating and following official guidelines, the agencies are required by the legislation to adhere to additional criteria
when dealing with private property rights. These criteria invoke considerations of relevance and proportionality:
•
•
•
•
•
•
•

conditions attached to permits must “directly relate to the purpose for which the permit is issued”;
restrictions shall be “proportionate to the extent the use contributes to the overall problem”;
processing or decision-making time shall be minimized;
the public health or safety risk being addressed by the restriction shall be identified;
the action must be one that “substantially advances” the purpose of protecting public health or safety against the
specifically identified risk;
the agency must establish, to the extent possible, that the “restrictions are proportionate to the extent the use contributes
to the overall risk”; and
the agency must estimate the potential cost of any resulting taking.77

The overall assessment, including the analysis described above, must be completed and submitted to the governor and the
legislative management committee before the proposed action is taken, although in an emergency the action may be taken before
the assessment is submitted.
The following year, in 1994, these provisions for state agencies were supplemented with similar provisions applicable to units of
local government.78 This companion legislation for local governments requires them also to adopt guidelines and to consider the
guidelines when carrying out any action that might result in a taking. The guidelines are advisory and the statute expressly prohibits a
court from imposing liability for failure to comply with the guidelines.
Each local governmental unit must not only create the required guidelines, but must also enact an ordinance creating a review
process for actions that raise constitutional taking issues. This ordinance must specify that an aggrieved property owner has thirty
days after a decision is made in which to appeal the decision. The ordinance must require the appeal to be heard and decided within
fourteen days after the appeal is submitted. However, if the appeal is not heard and decided within that time, “the [original] decision
is presumed to be approved.”79
Utah law now explicitly prohibits counties and municipalities from imposing permit requirements that are not found in the permit,
in the documents on which the permit is based, or in state law or local ordinance. Permits of occupancy may not be withheld because
of failure to comply with unexpressed permit requirements.80
In 1997 Utah created the position of private property ombudsman in the Department of Natural Resources. The ombudsman, with
background or expertise in takings law, may not represent parties (private property owners, state agencies or local governments) in
court or administrative adjudicative proceedings, but
•
•

assists state agencies and local governments in developing their statutorily required guidelines and in conducting their
required analyses;
develops and maintains expertise in and understanding of takings, eminent domain, and land use law;

73. Id.
74. ) Utah Code § 63L-3-102(5).
75. Smith Investment Co. v. Sandy City, 958 P.2d 245 (Utah App. 1998); Diamond B-Y Ranches v. Tooele County, 91 P.3d 841 (Utah App. 2004) (a taking
occurs when the government forces land to remain economically idle).
76. Haik v. Town of Alta, 176 F.3d 488 (10th Cir. 1999).
77. Utah Code § 63L-3-202.
78. Utah Code §§ 63L-4-101et seq.
79. Utah Code § 63L-4-301(2)(a)(iii).
80. Utah Code §§ 10-9a-103, -509.
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•
•
•
•
•

provides education and training regarding the drafting and application of land use laws and regulations land use dispute
resolution;
advises private property owners with potential takings claims;
identifies state or local government actions that may have takings implications;
provides information to citizens about takings and takings claims; and
upon request mediates disputes between private property owners and government entities that involve takings, eminent
domain or relocation issues.81

State law declares that a county or municipality may engage in real estate transactions, including the disposition of real property,
only if it is in the “public interest.” When a county proposes to dispose of property acquired from a private owner by certain types of
exaction, within five years after the taking, it must first offer a reconveyance to the grantor at the original price.82
In 1998 the legislature added lengthy instructions for dispute resolution activities conducted by the ombudsman, consistent with
the Utah Arbitration Act.
Much helpful information about this important resource is available at propertyrights.utah.gov.83
In 2005 the Utah Legislature adopted extensive amendments to the Land Use and Development Act, modifying local government
land use, development and management provisions. The statute amends numerous provisions of the Utah Code, and is helpfully
summarized and analyzed in the Utah Law Review:
Because of the Bill’s length (the enrolled copy is 192 pages, containing numerous provisions), this Development does not
address every single issue contained therein. However, this Development attempts to address the Bill’s most significant
provisions, including issues relating to exactions, vested rights, nonconforming uses, conditional use permits, a
streamlined approval process, an appeal process, and notifications.84
Utah statutory law declares that a person is justified in defending home and family against criminal activity and may not be held
liable for civil damages for injury or damage while doing so.85 Also, Utah landowners enjoy limitation on liability to recreational users
of their land.86 Utah law precludes persons from making a claim against or recovering from a landowner for personal injuries or
property damage caused by participating in an activity with a recreational purpose on the land. This includes land in developed or
improved, urban or semi-rural areas opened to the general public without change, such as a “lake, pond, park, trail, waterway, or
other recreation site.”87

81. Utah Code § 13-43-203. This section was amended in the 2004 General Legislative Session. The title of private property ombudsman has been changed
to the “property rights ombudsman.”
82. Utah Code § 17-27a-507.
83. See also John Martinez and Nick J. Colessides, Taming the Takings Tiger, 12 Utah B.J. 7 (January 1999).
84. Recent Developments, 2005 Utah L. Rev. 1291, 1444.
85. Utah Code § 78B-3-110.
86. Utah Code § 57-14-401.
87.

Utah Code § 57-14-401.
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CHAPTER 2 - ESTATES IN LAND AND FUTURE INTERESTS

§ 2.01. Introduction
This chapter describes the common law and Utah law governing estates in land, future interests and other rules affecting basic
property rights in Utah.
§ 2.02. The Estates in Land Recognized in Utah Law.
§ 2.02(a). The Fee Simple.
§ 2.02(a)(1). Historical Origins.
Students of the common law are told that the fee simple absolute is the greatest estate in land known to the common law, and
that its two chief characteristics are inheritability and alienability. The precise etymology of the term “fee” is uncertain, but it is
obviously related to other terms signifying a feudal relationship, such as enfeoffment. In the medieval era, a holding in fee was a feudal
holding, that is, subject to the rights and restrictions of feudal tenures; under the terms of these tenures enjoyment of land was
conditioned upon rendering various services and payments to a superior owner. Thus ownership in fee could be contrasted with
“allodial” ownership, by which one held the land free of any other owner’s restrictions or concurrent rights, except for the sovereignty
of the state.
If the word “fee” signified property ownership within a feudal system, then the term “fee simple” came to describe a property
interest — an estate — held by a person and the person’s “heirs,” which was actually a somewhat confusing way of stating that the
interest was capable of descending by inheritance. It is believed that the use of the term “fee simple” to describe an inheritable estate,
i.e., an estate granted to a man “and his heirs,” became common at the end of the thirteenth century. Bracton’s 13th century work
discusses the characteristics of a fee simple in describing the operation of a charter of enfeoffment, by which land could be given to
another to hold by specified services.1 Land conveyed to the grantee and “heirs,” and thus inheritable, was the maximum estate
known. Such a fee interest was “simple,” because it was free of restrictions. In contrast to the fee simple was the conditional fee, a
fee interest whose heritability was limited or restricted unless certain family conditions occurred.
Heritability of some land rights had already been recognized in Anglo-Saxon times and was probably not a product of the Norman
Conquest that began in 1066, A.D. Moreover, heritability was at first not even a characteristic of Norman feudal tenures, and only
gradually came to be accepted in the Anglo-Norman legal system through an evolutionary process whose details remain completely
obscure.
Some forms of pre-Norman Anglo-Saxon property rights, especially bookland, were both heritable and devisable, even as early as
King Alfred’s time in the ninth century.2 And the Anglo-Saxon laenland holding (that is, land loaned or rented out for a finite time)
might be extended for as much as three generations after the original conveyance. These pre-Conquest forms of landholding, along
with the endlessly varied arrangements for agricultural and other services pertaining to peasants’ lands, remained in effect after the
Conquest, as was amply demonstrated by the Domesday Survey of 1085-86 A.D. The dramatic result of the Conquest was to replace
the great Anglo-Saxon lords with great Norman lords and to systematize their land rights with respect to the king and to their
immediate undertenants. These tenures at the top of the newly organized Anglo-Norman feudal hierarchy were initially neither
heritable nor alienable. Only with permission of the king could the property be secured for an heir, and the permission came only with
a price, and often an arbitrary price at that. Only later could the availability of permission at a fixed and non-arbitrary price be assured
by custom and then by royal decree. Meanwhile, the rights and duties of the actual occupants of the land remained as before, and
some of those holdings were probably heritable or alienable or both. Thus, after the Norman Conquest, the combination of intact
Anglo-Saxon property customs at the bottom of the feudal hierarchy, and constant pressure to extend heritability and alienability at
the top of the feudal hierarchy, probably led to the emergence of the heritable estate that came to be known as the fee simple. The
fee simple of the thirteenth century was unlike the modern fee simple, mostly because the medieval estate consisted only of a set of
feudal dues and responsibilities (all related to and burdening the land, of course), whereas the modern fee is simply full ownership
subject to a less onerous set of sovereign prerogatives.
As the common law evolved under the Normans, a conveyance to a grantee and heirs sufficed to create a heritable estate, but
Bracton and others apparently had doubts about whether such an estate was also alienable. To provide assurance on this point,
conveyances were drawn in favor of the grantee and the grantee’s heirs and assigns. Charters making such conveyances began to
appear around 1200, at the same time the practice of having the grantor’s presumptive heirs join in the conveyance ceased. This latter
development signified advancing notions of alienability. Within the next century, the use of the word “assigns” became no longer

1. Bracton, f. 17.
2. The laws or dooms of King Alfred contain a single reference to bookland, which was heritable but, when transferred, might be limited by the transferor to
future alienation only within the kindred. F. L. Attenborough (ed. & trans. ), The Laws of the Earliest English Kings 83, Alfred cl. 41 (1922).

necessary to indicate alienability.3
In summary, then:
[A] fee simple was inheritable by primogeniture [after] about 1200; ... it was alienable without the consent of
presumptive heirs [after] about the same date; and ... nearly a century later it became freely alienable without the lord’s
consent as a result of the Statute Quia Emptores of 1290. The first two of these advances had already been made by the
time of Bracton (early in the thirteenth century), and from his day, too, we have a large number of surviving charters
which attest the frequency with which land was transferred.4
The American states generally, including Utah, have received the common law of property into their jurisprudence, and thus share
the English history of property law as part of their legal heritage.5
§ 2.02(a)(2). The Modern Fee Simple Absolute in Utah.
In the modern fee simple absolute, all possible rights and privileges with respect to land are controlled either by the individual
landowner or the sovereign, without participation by third parties. The owner of the fee simple absolute may freely alienate inter vivos
and create in the grantee any estate recognized by law; may devise the property by exercising the legal methods authorized by the
jurisdiction, and so may cut off any prospective heir; may subject the property or any portion of it to sale for payment of debts; and
may treat the property in any legal manner without being liable to other private parties for waste. The fee simple absolute may be
subject to liens and other charges against it,6 but otherwise is not subject to rights held by third parties. An attempted limitation over
is repugnant to the grant of a fee simple absolute, but an easement is not.
The estate in land of a fee simple absolute is nowhere defined in Utah constitutional or statutory provisions. Although Utah statutes
do not define a fee simple absolute, many statutory provisions recognize the estate7 and statutory law both simplifies creation of the
fee simple absolute and establishes a powerful presumption in favor of the fee simple absolute in otherwise unspecific conveyances.
Consistent with other modern common law jurisdictions, Utah by statute has abolished any need to use words of inheritance in
conveying a fee simple absolute interest:
The term “heirs” or other technical words of inheritance or succession, are not requisite to transfer a fee in real estate.8
Other statutory language indicates that the verbs “convey” and “warrant” suffice to convey a fee simple absolute title.9 The general
3. This is the opinion expressed in 2 Frederick Pollock & Frederic William Maitland, The History of English Law Before the Time of Edward I 14 (2d ed. 1909).
4. Theodore F. T. Plucknett, A Concise History of the Common Law 558 (5th ed. 1956). Pollock and Maitland asserted that most alienations of that time were
by way of subinfeudation, which would not be prohibited until enactment of the Statute Quia Emptores in 1290.
5. See § 1.04, above. See also, David A. Thomas, Ch. 2, Landholding in Ancient Britain; Ch. 3, Property Rights in Anglo-Saxon England; Ch. 4, The Growth of
the English Common Law of Real Property; Ch. 5, English Property Law After the Middle Ages; Ch. 6, Development of Property Law in England’s American Colonies;
Ch. 7, Development of American Property Law After Independence, in David A. Thomas (ed.), Thompson on Real Property, Thomas Edition (2020); Carol M. Rose,
Property and Expropriation: Themes and Variations in American Law, 2000 Utah L. Rev. 1 (discussion of development of American property law after the
establishment of the United States); David A. Thomas, Anglo-American Land Law: Diverging Developments From a Shared History: Part I, “The Shared History”;
Part II, “How Anglo-American Land Law Diverged After American Colonization and Independence”; Part III, “British and American Real Property Law and Practice–
A Contemporary Comparison,” 34 Real Property, Probate and Trust J. 143-203, 295-361, 443-516 (1999).
6. Capital Assets Fin. Servs. v. Lindsay, 956 P.2d 1090 (Utah App. 1998) (where undisputed owner of fee simple title to real property conveys that real property
to another by a standard form of quitclaim deed that contains no express reservation of or exception to title transferred, the grantee takes fee simple title, and
a judgment lien against grantee, which attaches upon transfer, is prior and superior to the interest the grantee subsequently transfers by trust deed); Belnap v.
Blain, 575 P.2d 696 (Utah 1978). Where reservation of mineral rights to state and federal governments is based on state and federal statutes, the reservation
does not constitute an encumbrance preventing vendors from conveying a fee simple absolute title to real property. Mortensen v. Financial Growth, Inc., 456
P.2d 181 (Utah 1969).
7. The following provisions of the Utah Code mention the estate of a fee simple: § 63H-8-103(11)(mortgage defined as constituting a lien on real property,
including property held in fee simple); § 9-8-503 (an owner of a fee simple interest in real property may convey a preservation easement); ; § 72-5-103(2)(a
governmental entity acquiring real property interests for highway purposes may acquire a fee simple or lesser interest);; § 31A-18-106(v) (conditions under which
a fee simple is not considered encumbered by a mortgage); § 57-1-3 (real estate conveyance is presumed to pass a fee simple, unless it appears from the
conveyance that a lesser estate was intended); § 57-1-10 (requirements to convey after-acquired title apply to fee simple interests); § 57-1-12 (warranty deed in
proper form is effective to convey a fee simple); § 57-8-3. (common areas in a condominium project can include land held in fee simple); § 57-8-3(32) (under the
Condominium Ownership Act “property” includes land held in fee simple); § 57-8-3(40) (under the Condominium Ownership Act “unit owner” includes a person
owning a fee simple interest in the unit and an undivided interest in the fee simple estate of the common areas and facilities); § 57-8-10(6) (condominium
declaration shall state whether any land or improvements will be owned in fee simple); Utah Code 57-12-13(1) (a “fee simple owner does not include a tenant,
lienholder, or other claimant of an interest in real property”); § 59-2-1351.1(9)(a) (tax sale deeds shall convey in fee simple the property sold to the purchaser);
§ 59-2-1351. 1(9)(c) (tax sale deed is prima facie evidence that the property was conveyed in fee simple); §), 72-5-403 (department of transportation, counties,
and municipalities may acquire fee simple rights for use in transportation corridors); § 78B-6-502 (under eminent domain, a fee simple interest is subject to being
taken for public use).
8. Utah Code § 57-1-2.
9. Utah Code § 57-1-12; Haynes v. Hunt, 85 P.2d 861 (Utah 1939); Stern v. Metro. Water Dist. of Salt Lake & Sandy, 2012 UT 16, ¶35, 274 P.3d 935, 944.
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presumption in favor of a fee simple absolute in any conveyance is couched in the following statutory language:
A fee simple is presumed to be intended to pass by a conveyance of real estate, unless it appears from the conveyance
that a lesser estate was intended.10
Utah legislators and courts have made several other pronouncements regarding the fee simple estate in specific contexts:
A fee simple title may be taken in eminent domain proceedings,11 and a fee simple is presumed to be passed to the
condemnor by a condemnation judgment in eminent domain proceedings.12
The title that vests in a county from a tax sale is presumed to be a fee simple absolute.13
A fee simple absolute is held by a landowner reclaiming land once dedicated to public use and then later vacated.14
Conveyance of “title”15 or by warranty deed is presumed to be conveyance of a fee simple absolute.16
Conveyance by plat references is presumed to be conveyance of a fee simple absolute.17
A devise in a will of a fee simple absolute prevails over later passages in the will ostensibly reducing the fee;18 likewise, the
granting of a fee simple absolute by devise in a will may supersede the old rule19 requiring all parts of the will to be given effect
if possible, because the grant of the fee simple absolute may require that other language in the will reducing that interest not
be given effect.20
A grantor or testator may also make an inter vivos conveyance in fee simple absolute to one or more grantees subject to a
precedent life estate in another or in one of the grantees. In that case, the fee simple absolute interest conveyed is held by the
grantees in remainder rather than as a presently possessory interest.21
If a grantee purports to convey a fee simple absolute interest, but does not have the fee simple title at the time of the
conveyance, and the grantor subsequently acquires the fee simple title, that after-acquired title passes automatically to the
grantee (and heirs, successors and assigns), and relates back to and is effective as of the time of the original conveyance.22
An owner of a fee simple interest may convey a preservation easement,23 and interests in land acquired by the Department

10. Utah Code § 57-1-3.
11. ; Utah Code §§ 72-5-103, 78B-6-502.
12. See also Utah Code §§ 72-5-103, -403; Olsen v. Board of Education, 571 P.2d 1336 (Utah 1977).
13. Utah Code §§ 59-2-1351.1(9), 59-2-1351.3; A.C. Fin., Inc. v. Salt Lake County, 948 P.2d 771 (Utah 1997) (title granted at a tax sale is a fee simple title—
one unencumbered by other claims); Salt Lake Home Builders, Inc. v. Colman, 518 P.2d 165 (Utah 1974); Swan Creek Vill. Homeowners Ass’n v. Warne, 2006
Utah LEXIS 48 (Utah 2006) (an HOA’s tax lien was extinguished at the tax sale and the HOA was not authorized to selectively reimpose new taxes after the sale).
But see Massey v. Griffiths, 131 P.3d 243 (Utah Ct. App. 2005) (while a tax deed generally takes precedence over all other interests, a tax deed is invalid if a county
does not conduct a valid tax sale).
14. Falula Farms, Inc. v. Ludlow, 866 P.2d 569 (Utah App. 1993).
15. Hall v. Fitzgerald, 671 P.2d 224 (Utah 1983).
16. Pollei v. Burger, 464 P.2d 377 (Utah 1970); Bybee v. Stuart, 189 P.2d 118 (Utah 1948).
17. Hall v. North Ogden City, 175 P.2d 703 (1946).
18. Miller v. Walker Bank & Trust Co., 404 P.2d 675 (Utah 1965).
19. This rule was once codified in Utah Code § 74-2-9 (repealed and not replaced in 1975), and noted in In re Call’s Estate, 386 P.2d 125, 126 (Utah 1963).
20. In re Call’s Estate, 386 P.2d 125, 126 (Utah 1963).
21. Kirwin v. Pidcock, 53 P. 608 (Utah 1898).
22. Utah Code § 57-1-10; Arnold Indus. v. Love, 63 P.3d 721 (Utah 2002) (after-acquired title in fee simple absolute passes automatically to the grantee and
includes any easements burdening the land).
23. Utah Code § 9-8-503.
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of Transportation for the preservation of scenic beauty may be in fee simple.24
To the extent the Utah statutes and judicial decisions of record have not addressed issues pertinent to the fee simple absolute
interest, reference may be made to the common law received in Utah jurisprudence.25
§ 2.02(b). Conditional Fees and the Fee Tail.
§ 2.02(b)(1). Historical Background.
In the developing common law several types of fee interests could not be classed as fee simple estates, because some condition or
limitation deferred or rendered contingent the heritability of the interest. In England, once heritability of an interest was accepted, it
was not limited to inheritance by descendants of the original grantee, but could also extend to collateral heirs. Limiting heritability to
direct descendants, or conditioning heritability upon the birth of children, required specific expression of intent by the grantor.
The history of the conditional fee and fee tail suggest some observations that perhaps enlighten the course of development for the
whole common law. That grants in “marriage” and to the grantee and heirs of his or her body were both treated as conditional fees
probably resulted from a pronounced bias among the royal justices in favor of free alienability. With a conditional fee, the grantee
could alienate the interest as soon as a child was born, and the alienation remained valid even after issue failed, thus defeating any
claims by the grantor to a reversion, or by any surviving issue to the property by descent. While this vastly enlarged alienability, it
largely struck down the intentions of grantors. The Statute De Donis Conditionalibus in 1285 responded to the grantors’ concerns,
transforming the conditional fee of the law courts into a fee tail, a fee that had been cut down or “carved” or “tailored” to the grantor’s
desires; this fee tail protected interests of grantors and issue against alienation of anything more than the grantee’s immediate
possessory interest, and it assured descent only within the family line. Thus the large landholdings of great family dynasties could be
held intact; they could not be defeated either by alienation or by forfeiture of anything more than the land occupant’s present
possessory interest. This state of legal affairs strengthened the ruling families against the monarch. Finally, in 1472 a royal court
approved a method of overcoming the entail through a process known as common recovery, which turned the fee tail into a fee simple
absolute. Even later, in the nineteenth century, the common recovery procedure was passed over in favor of giving power to the fee
tail holder to accomplish the same thing simply by conveying a fee simple to another by deed.
Thus, in the struggle between the landed aristocracy seeking to perpetuate and strengthen dynastic landholdings, and the
monarchy and merchant class seeking to weaken the nobility by freer land alienability, the common law doctrines of fee tail suffered
an ambivalent course of development until finally the entire estate became obsolete.
§ 2.02(b)(2). In Utah.
Until 1999, Utah statutes made one reference to the fee tail or conditional fee simple (providing a judicial procedure to determine
the effect of death on those estates), which reference could mean that Utah’s received common law does indeed recognize those
estates.26 Even if this statutory language implied that a fee tail or conditional fee would be recognized in Utah, it seems likely that
those estates would also be subject to the long-recognized common law devices for defeating their restrictions in favor of a fee simple
absolute. In 1999, the Utah legislature repealed that single statutory provision.27
§ 2.02(c). Defeasible Fee Simple Interests and Related Reversionary Interests.
If a fee estate can be determined or defeated by an event not certain to occur, it is a defeasible fee simple and not a life estate. A
defeasible fee gives complete right of ownership to the grantee or devisee until the event under which the fee is defeated arises.
Because an estate thus limited upon the happening of an uncertain event may last forever it is a fee, and because it may terminate on
the happening of the event specified, it is called a defeasible fee. Although technical terminology is widely misused, it is proper to
speak of a fee on limitation as one that will be terminated by the happening of a specific or certain event or breach of the limitation,
even without re-entry by the grantor. In other words, a limitation determines, or terminates, the estate upon the happening of the
event itself, without the necessity of any further act to regain the estate, such as re-entry. Such an estate is known today as the fee
simple determinable. By contrast, a fee simple on condition is an estate that will be determined or terminated after not only the
breach but also the re-entry or claim by the grantor or the grantor’s heirs; such an estate would be known today most commonly as a
fee simple subject to condition subsequent.28
24. Utah Code § 72-6-113(3).
25. See § 1. 04, supra.
26. Utah Code § 78-41-1 (repealed in 1999).
27. 1999 Utah Laws ch. 175.
28. “A condition is to be carefully distinguished from a limitation. It is the character and quality of the estate granted, and not the terms used in their creation,
that distinguish them. The latter requires no entry to determine the estate, but terminates it ipso facto by the happening of the event referred to, while the
former is determined only by the re-entry of the grantor or [the grantor’s] heirs for the condition broken. ” Bryan v. Spires, 3 Pa. (Brewst.) 580 (1869).
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A fee simple determinable would usually be worded as “A to B in fee simple” followed by a limitation expressed in language such
as “until,” “as long as,” “while,” “during,” “during the time that,” and “so long as.” As a matter of syntax, the words conveying a fee
simple determinable are such that the grant comes bound with the possible defeating condition. The condition of a fee simple subject
to condition subsequent would usually be created by words such as “on condition,” “provided,” “so as,” “so that,” “but if,” or “if it
happen.” Again, as a matter of syntax, the words conveying a fee simple on condition first grant the interest completely and then
impose the restriction that may later defeat the estate.
When one grants a fee simple determinable, the grantor retains the reversionary interest known as the possibility of reverter. It
must be emphasized that this interest is not a reversion, but a reversionary interest. A reversion cannot be created in connection with
creation of any of the fee simple interests, but can only be the future interest connected with a life estate or term for years; a
reversionary interest, on the other hand, can only be connected with one of the defeasible fee simple estates, but not one of the lesser
estates.
§ 2.02(c)(1). Fee Simple Determinable and Possibility of Reverter in Utah.
Utah statutes do not define a fee simple determinable and only two provisions made even incidental mention of this estate. One
of those provisions, which mentioned a determinable fee simple in connection with an interest that is affected by someone’s death,
was repealed in 1999.29
The other statutory provision declared that the state has a reversionary interest in state land condemned for highway or other
public purposes, so that when the land ceases to be used for those purposes, it automatically reverts to the state.30 This provision was
repealed in 2001; however, it contemplated the creation of a fee simple determinable and a possibility of reverter.
Utah courts have given slightly more attention to defining the estate, including this footnote reference in a 1994 Court of Appeals
case:
FN 3. A fee simple determinable expires automatically on the occurrence of a stated event. See Black’s Law Dictionary
615-16 (6th ed. 1990). Thus, where a municipality has a determinable fee in a roadway, common law provides that the
limited fee ends when the roadway is vacated. See Falula Farms v. Ludlow, 866 P.2d 569, 571 (Utah App. 1993). Unlike
the situation here a municipality typically obtains a determinable fee in roadways when the same are accepted thereby
pursuant to the final approval of the subdivision plat. That was the case in Sears v. Ogden, 572 P.2d 1359, 1363 (Utah
1977).31
In the Falula case referred to, the county obtained a fee simple determinable in a roadway dedicated as part of a subdivision map,
but lost the fee interest when the roadway was vacated, thus giving the abutting landowners fee simple absolute title in the vacated
land.32
Other Utah cases recite the principle that a fee simple determinable estate terminates automatically upon the happening of the
stated event;33 however, one court reached the unusual result of finding that the limitation had been breached, but holding that the
estate did not terminate, because the breach had been overcome by waiver and satisfaction within the special relationship between
grantor and grantee, who were mother and son.34 Utah courts have noted that an abutting owner normally owns a reversionary
interest (presumably a possibility of reverter) in the street to its center.35 A conveyance from a former husband to a former wife,
declaring that the property “shall revert” if the grantee moved more than 50 miles away, created a fee simple determinable.36
29. Utah Code § 78-41-1 (repealed by 1999 Utah Laws ch. 175).
30. Utah Code § 55-3-32 (repealed by 2001 Utah Laws ch. 10, § 1).
31. Nelson v. Provo City, 872 P.2d 35 (Utah App. 1994), quoted in Nelson v. Provo City, 6 P.3d 567 (Utah App. 2000). See also Mount Olivet Cemetery
Association v. Salt Lake City, 164 F.3d 480 (10th Cir. 1998) (cemetery held land in fee simple determinable, and the federal government retained a possibility of
reverter).
32. But see Nelson v. Provo City, 6 P.3d 567 (Utah App. 2000) (holding that because the street in question existed before the abutting land was occupied, the
municipality’s interest in the road before its vacation was not simply a determinable fee; thus, the abutting landowners did not possess a reversionary interest
to the center of the street); Falula Farms, Inc. v. Ludlow, 866 P.2d 569 (Utah App. 1993) (also citing for this point Town of Moorcroft v. Lang, 761 P.2d 96, 98-99
(Wyo. 1988).
33. Forsgren v. Sollie, 659 P.2d 1068, n. 2 (Utah 1983); Buttars v. Buttars, 631 P.2d 892 (Utah 1981); Preus v. Phebus, 272 P.2d 159 (Utah 1954) (citing
Restatement of Property §§ 24, 45 (1936); Salt Lake City v. State, 125 P.2d 790 (Utah 1942).
34. Buttars v. Buttars, 631 P.2d 892 (Utah 1981).
35. Fenton v. Cedar Lumber & Hardware Co., 404 P.2d 966 (1965). But see Nelson v. Provo City, 6 P.3d 567 (Utah App. 2000), where the street existed before
the abutting land was subdivided and the grantor was a public entity, the abutting owner did not have a reversionary interest because the city did not have a
determinable fee but rather was a holder of leg al title in trust for occupants; Ash v. State, 572 P.2d 1374 (Utah 1977); Sears v. Ogden City, 572 P.2d 1359 (Utah
1977); Fenton v. Cedar Lumber & Hardware Company, 404 P.2d 966 (Utah 1965).
36. Allen v. Hall, 148 P.3d 939 (Utah 2006).

51

We are not aware of any Utah statutes or decisions that address the issue of whether a possibility of reverter is transferable inter
vivos.
§ 2.02(c)(2). Fee Simple Subject to Condition Subsequent and the Right of Re-entry or Power of Termination in Utah.
In a case earlier referred to, Buttars v. Buttars, the court held that a fee simple determinable had been created, but also took care
to distinguish that estate from the fee simple subject to condition subsequent. The opinion in that case referred to an earlier Utah
case for a discussion of the difference between the two defeasible estates:
The distinction [“an estate upon condition subsequent” and “an estate subject to a conditional limitation”, another name
for fee simple determinable that still uses the limitation terminology] is that in the case of the condition subsequent the
assignor is given the right “to secure a revesting of the former estate, so that, if no steps are taken to secure a revesting,
the estate granted remains as before, while the happening of the event described by a conditional limitation ipso facto
determines the estate.” 51 A.L.R. 1473. It is, of course, a subtle distinction, and no absolute rule of construction can be
established; each document must be construed according to the particular language used. However, when the provision
for reverter is for the benefit of the grantor or assignor, and he not only has a right to terminate the assignee’s interest,
but at the same time he might refrain from exercise of the right, it is generally held that the interest continues until the
assignor does some act to avoid the interest.37
In Utah, it is not necessary that the language creating the fee simple subject to condition subsequent spell out the manner by which
the estate is terminated. In Forsgren v. Sollie,38 a deed conveyed property “on the condition” that the grantee would build a partition
fence and that the “property is conveyed to be used as and for a church or residence purposes only,” but no time limit was specified
and no clause for re-entry was included. Drawing on principles from other jurisdictions and from the first Restatement of Property the
Utah Supreme Court held that when no time for performance was specified, a limit of a reasonable time would be inferred;39 in
addition, the court held that the language of the deed clearly showed the intent of the grantor to make the estate conditional, and so
a clause of re-entry was unnecessary.40 In such cases where the omissions from the deed language create some doubt as to whether
a fee simple determinable or a fee simple subject to condition subsequent was created, the fee simple subject to condition subsequent
would be favored because of the reduced likelihood that the estate would be forfeited.41
The Utah Supreme Court in Forsgren also embraced the general principles defining the fee simple subject to condition subsequent
found in the first Restatement of Property:
A condition subsequent is normally created by words like “on condition that,” “provided that,” or phrases of like import,
coupled with a provision that if the stated event does not occur, the grantor “may enter and terminate the estate hereby
conveyed” or a phrase of like import. Restatement of Property § 45 comment j (1936). However, the Restatement further
states that “the phrase ‘upon express condition that’ usually indicates an intent to create an estate in fee simple subject
to condition subsequent, even when no express clause for re-entry, termination or reverter accompanies it.” Id. at
comment l; also see comment n.
Consistent with the Restatement, there are ample instances where a deed provision using the word “condition” has been
interpreted as creating a fee simple subject to a condition subsequent even though there was no express provision for
reentry or revesting of the estate. [citations omitted] ...
In determining whether the language of a deed is sufficient to manifest an intent to create a power of termination in the grantor
or his successors, the courts have used four factors:
1.
2.
3.
4.

The language of the instrument;
The nature of the event specified in the condition and its importance to the grantor;
The amount of consideration paid for the transfer in proportion to the full value of the estate in fee; and
The existence of facts showing the grantor’s intent to benefit the adjacent land by the restriction imposed on the conveyed
land.

Restatement of Property § 45 comment p (Supp. 1948).42

37. Preus v. Phebus, 272 P.2d 159, 162 (Utah 1954).
38. 659 P.2d 1068 (Utah 1983).
39. 659 P.2d at 1069, citing Salt Lake City v. State, 125 P.2d 790, 791-793 (Utah 1942).
40. 659 P.2d at 1070.
41. 659 P.2d at 1070, n. 3.
42. 659 P.2d at 1070.
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Despite numerous supporting authorities for several aspects of the holding in the Forsgren decision which upheld creation of a fee
simple subject to condition subsequent, a strong dissent gave useful reminders that conditions imposed on fees are not necessarily
favored and are construed against the grantor.43 Thus a failure to state the erstwhile condition subsequent with clarity in a conveyance,
and especially failure to specify the time and circumstances for re-entry, increase the possibility that the supposed condition will
simply be rejected as repugnant to the fee simple absolute.
When a grantor in Utah conveys a fee simple subject to condition subsequent, the retained interest is a reversionary interest44 (not
a reversion) known either as a right of re-entry or power of termination. Technical differences between the two terms are now mostly
ignored and the terms are usually used interchangeably.
No Utah statutes or decisions address the issue of whether the right of re-entry/power of termination is transferable.
§ 2.02(c)(3). Fee Simple Subject to Executory Limitation in Utah.
No Utah statutes or decisions make reference to the fee simple subject to executory limitation, so the definition and characteristics
of this estate must be drawn from the common law. This estate is most similar to the fee simple determinable, in that when the stated
condition occurs and the fee terminates, it does so automatically, as signified by the limitation terminology. The principal difference
is that the executory limitation is not a reversionary interest in the grantor, but is an interest in a third party. Thus,
“A to B, so long as the property is used only for residential purposes, but if the property is ever used for other than
residential purposes, then it reverts to A,” creates a fee simple determinable, leaving the grantor with possibility of
reverter that automatically ripens into a fee simple absolute upon the happening of the forbidden event.
By comparison,
“A to B, so long as the property is used only for residential purposes, but if the property is ever used for other than
residential purposes, then it goes over to C,” creates a fee simple subject to executory limitation, so that someone other
than the grantor or grantee automatically obtains a fee simple absolute upon the happening of the forbidden event.
The difference is most important with respect to the rule against perpetuities, discussed later in the chapter. The possibility of
reverter retained by the grantor who conveys a fee simple determinable is in fact a retained interest and is considered vested and not
subject to the traditional rule against perpetuities. The executory limitation interest created in a third party by a grantor who conveys
a fee simple subject to executory limitation is not a retained interest, is not considered vested, and thus is subject to the traditional
rule against perpetuities.45
At common law, it was sometimes important to distinguish between “shifting” and “springing” executory interests. An example of
a common shifting executory interest is, “A to B, but if B dies without children surviving, then to C”; in this example, B’s interest shifts
to C upon the occurrence or violation of the executory limitation. Most modern executory limitations create shifting executory
interests. An example of the more rare springing executory interest is, “A to B for life, then to C one year after B’s death.”
§ 2.02(c)(4). Estates Subject to Powers of Appointment.
Powers of appointment, either general or special (limited), enable the holders to make dispositions of certain real or personal
property. A typical power would arise from a conveyance, A to B for life, with power, while B is alive, for B to appoint the remainder
[meaning that B, the life tenant, could designate any person, including B, as the remainderman]. Generally, the exercise of a power of
appointment relates back to the time the power was created, with exceptions where justice requires, frequently in connection with
the rule against perpetuities. The prospective appointee is viewed as having merely an expectancy, much like that of a presumptive
heir.
The Uniform Power of Appointment Act governs exercise of powers of appointment in various probate proceedings.46 Utah courts
have held that specific acts are required to exercise a power of appointment,47 and that specific language is required to create a power
of appointment.48

43. 659 P.2d at 1071-1072; Glauser Storage, L.L.C. v. Smedley, 27 P.3d 565 (Utah App. 2001) (a deed, absolute on its face, is presumed to convey a fee simple
title).
44. Fisher v. Fisher, 907 P.2d 1172 (Utah App. 1995).
45. See generally Restatement of Property §§ 46, 47, 158; William B. Stoebuck and Dale A. Whitman, The Law of Property §§ 2.8, 2.9, 3.2, 3.11, 3.12 (3d ed.
2000).
46. Utah Code §§ 75-10-101 et seq.
47. In the Matter of the Estate of Burgess, 836 P.2d 1386 (Utah App. 1992).
48. In the Matter of the Estate of Lewis, 738 P.2d 617 (Utah 1987).
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§ 2.02(d). The Life Estate.
§ 2.02(d)(1). Historical Development of Various Forms of Life Tenancy.
At common law, a person who held land in fee, whether fee simple or a conditional fee, usually had possession or “seisin” of the
land and had a heritable interest. That a person might also hold land only for the duration of his or her life had also long been
recognized in English law. The life tenancy was distinguishable from the fee, because it was not heritable; but it was nevertheless a
possessory interest, and if the life tenant was in possession, he or she was considered “seised” of a free tenement and entitled to all
the legal protections connected with seisin. For all land held by life tenancy, there was also an owner or tenant of the underlying fee
interest. When the life tenant died, the land reverted or went over to the fee tenant, even if no reversion was mentioned in the grant
to the life tenant. Such a life tenant was considered to hold the land of the grantor, the fee tenant, and in feudal times could be
required to give an oath of fealty and render rent or services. If the grantor of the life tenancy directed that after the life tenant’s
death the land “remain” to another, then both the life tenant and the “remainderman” would hold of the grantor.
Some life estates, such as the dower interest of a widow and the curtesy interest of a widower, arose by operation of law. Under
curtesy, the widower held a life tenancy in the lands of his late wife, while her heirs held the fee. Under dower, the widow held a life
tenancy in a third of her late husband’s lands, and his heirs held the fee. As a freeholder with seisin, the life tenant was able to enjoy
the land much as a tenant in fee.49 But concerns for the rights of reversioners and remaindermen led to a series of thirteenth century
statutes laying heavy penalties for waste, that is, for damage to the inheritance committed by a temporary occupant, such as a life
tenant.50
The life tenancy, and its relationship to the fee, could be said to have prompted the concepts of estates in the common law. If
estates are viewed as forms of ownership on a plane of time, the temporary ownership represented by a life estate, or even a series
of successive life estates, simply emphasizes that the ultimate and infinite ownership still rests with the owner in fee.
The legal life estates of dower and curtesy have a long and colorful legal history, but both dower and curtesy have been abolished
in Utah, replaced by other devices to aid the financial security of surviving spouses.51
§ 2.02(d)(2). Life Estates in Utah.
Life estates are not treated in any systematic fashion in Utah statutes. Perhaps the most important of these statutes is the following:
A conveyance made by an owner of an estate for life or years, purporting to convey a greater estate than he could lawfully
transfer, does not work a forfeiture of his estate, but passes to the grantee all the estate which the grantor could lawfully
transfer.52
A life tenant’s possible treble damage liability for waste is codified in the following provision:
If a guardian, tenant for life or years, joint tenant or tenant in common, of real property commits waste on the property,
any person aggrieved by the waste may bring an action against the person. Judgment in the action may include treble
damages.53
Treatment of life estates in partition proceedings is governed in the following provisions:
A person who is a joint tenant or tenant in common with another of real property may bring an action to partition the
property for the benefit of each tenant. An action for partition may require the sale of property if it appears that the
partition cannot be made without prejudice to the owners.54
The judgment shall be binding and conclusive on all persons:
(a) named as parties . . . who have at the time any interest in the property . . . as . . .
(ii) tenants for life or for year . . . .55

49. According to Bracton, doweresses had fairly extensive rights on their lands to commit what would normally be considered waste. Bracton, ff. 315, 316.
50. See § 2.04, below.
51. Utah Code § 75-2-112.
52. Utah Code § 57-1-4. See also Utah Code § 57-1-5.1 (affidavit requirements for recording the termination of a life estate)
53. Utah Code § 78B-6-1001.
54. Utah Code § 78B-6-1201.
55. Utah Code § 78B-6-1215(1)(a).
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If there is an estate for life or years in an undivided share of the whole property and only a portion of the property is
ordered to be sold, the estate may be set off in any part of the property not ordered to be sold.56
A person entitled to a tenancy for life or years whose estate has been sold, is entitled to receive a sum as reasonable
compensation for the estate . . . .57
If persons entitled to the estate for life or years are unknown, the court shall provide for the protection of their rights in
the same manner as if they were known and had appeared.58
Utah cases have provided some additional rules concerning characteristics of life estates, albeit in piecemeal fashion:
Ambiguity in conveyance: If a grant or devise appears to convey an entire estate, further wording ostensibly describing the grant
as a life estate will usually be disregarded.59 A grantor’s intent to convey a life estate will be honored despite non-specific granting
language, if the intent is otherwise clear.60 A grantor who retains a life estate in a conveyance of the whole interest is presumed to
intend the deed to operate immediately; retention of the life estate indicates an intention to be divested of the balance of the
ownership interest, coupled with the presumption of delivery that arises from recording of the deed.61
Life Estate in Personal Property: A life estate interest can also be created in personal property.62
Adverse Possession by Life Tenant: A life tenant cannot obtain adverse possession against remaindermen so long as the life interest
is in possession as a life tenant.63
Conditional Life Estate: A life estate may be granted that is subject to termination upon the happening of certain conditions, such
as moving from the premises or remarrying.64
Life Estate and Homestead: An owner of a fee simple subject to a life estate can still claim a homestead exemption.65
Partition by Life Tenant: A life tenant in possession and a remainderman out of possession are not entitled to partition the property
under the authority of the statute authorizing partition by cotenants in possession.66
Release of Life Estate: A life tenant may release the life interest in order to accelerate the remainderman’s possession and
enjoyment of the remainder interest.67
Condemnation of Life Estate: A life estate is an interest in land that is compensable under eminent domain condemnation
proceedings.68
Taxation of Life Estates: A life estate is an interest subject to property taxation,69 and the life tenant should be assessed as owner
during the continuance of the life estate.70
Life Tenant and Waste: It is possible for a life tenant to commit waste against the interest of the remainderman or reversioner;

56. Utah Code § 78B-6-1219.
57. Utah Code § 78B-6-1227.
58. Utah Code § 78B-6-1229.
59. In the Matter of the Estate of Call, 386 P.2d 125 (Utah 1963).
60. In the Matter of the Estate of Hamilton, 869 P.2d 971 (Utah App. 1994).
61. Allen v. Allen, 204 P.2d 458 (Utah 1949).
62. Jones v. Cook, 223 P.2d 423 (Utah 1950).
63. Mansfield v. Neff, 134 P. 1160 (Utah 1913).
64. Hagan v. Hagan, 810 P.2d 478 (Utah App. 1991); Parker v. Rolfson, 525 P.2d 612 (Utah 1974). See also Jeffs v. Stubbs, 970 P.2d 1234, 1242 (Utah 1999)
(claimants could occupy the land for life so long as they did not sell, mortgage, or abandon the property, which created a life estate subject to a condition
subsequent).
65. Rich Cooperative Association v. Dustin, 385 P.2d 155 (Utah 1963).
66. Funk v. Young, 592 P.2d 619 (Utah 1979).
67. Auerbach v. Samuels, 342 P.2d 879 (Utah 1959).
68. State v. Tedesco, 286 P.2d 785 (Utah 1955).
69. State Tax Commission v. Jerrell, 203 P.2d 393 (Utah 1949).
70. Hayes v. Gibbs, 169 P.2d 781 (Utah 1946); Sheppick v. Sheppick, 138 P. 1169 (Utah 1914).
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tearing down a dwelling on the premises may constitute waste.71
§ 2.02(e). The Term of Years.
The term of years, although ostensibly similar to the life estate in many ways, did not play an important role in English landholding
until several generations after the Conquest, and was accorded vastly different treatment under the common law. In Anglo-Saxon
times, the few references to “laenland,” land that was loaned out in return for lump sum or periodic rent payments, suggest a form
of landholding that was more similar to a life estate than a term of years, because the duration of the laenland conveyance was
measured usually by one or more lives. Leases for shorter terms were rare but not unknown, possibly because they are naturally
reflective of vigorous commercial activity, which hardly existed in dark age economies. The more common motive for seeking out land
would have been to create a home and farm, and for those purposes, finite terms would not do. Thus the few leases for term that do
appear in the records soon after the Conquest are almost never used for establishing households.72 Instead, such leases were part of
the process of raising revenue, especially by means of the gage, the early form of mortgage. The surviving records suggest that forty
years was viewed as the maximum duration of a term of years, possibly because after that time it would be difficult to find witnesses
to the conveyance, but leases for much longer terms, even exceeding a lifetime, were acceptable.73
The term for years in Utah jurisprudence is discussed in its modern guise as landlord tenant law, or leasehold estates, Chapter 5,
below.
§ 2.02(f). Reversions.
If one who conveys or devises real property interests does not transfer the entire interest held by the transferor, what is retained
is a future estate called a reversion. From the very beginning of its history in the common law, the term “reversion” has had technical
and popular meanings that have been somewhat at odds with each other. On the one hand, reversion popularly connoted a coming
back of the land to the grantor. Even in Anglo-Saxon times, a form of the term reversion was used to describe how the land “came
back” to the grantor upon the expiration of the lease. The “coming back” was in pointed contrast to the remainder, by which the land
“remained out” from the grantor and reposed with some third person.
On the other hand, it was easily shown that, in the technical contemplation of the law, the reversion never left the grantor, that it
was rather the residue the estate left in the grantor after a conveyance of less than the fee simple. This characteristic was to be most
heavily emphasized later in connection with the rule against perpetuities, but even earlier it was a concept that was important in
feudal relationships.74
A reversion arises when a transferor does not transfer the entire estate, even if the reversion interest is not expressly described or
reserved. The reversion arises even if the transferor tries but fails to transfer the entire estate. Reversions may be in fee simple or lesser
interests. One who holds a life estate may transfer to one or more others an estate for years, leaving a life estate reversion in the life tenant,
which reversion will become possessory if the life tenant survives the term or terms for years. When the future interest of reversion becomes
possessory, the right to possession accrues automatically, and the reversioner may assume possession without making a formal entry,
giving notice, or undertaking other legal action, unless, of course, the previous occupant refuses to vacate.
For purposes of the rule against perpetuities, a reversion is considered vested because it never left the ownership of the transferor.
However, a reversion may be considered vested subject to complete defeasance, such as by exercise of a power of appointment.
Inasmuch as reversions are so firmly imbedded in common law doctrines, Utah has contributed little additional statutory or case
law. In the Utah Code, several provisions mention reversions in connection with private property interests:
a provision on corporate mergers decrees that title to real property transferred in the merger vests in the surviving
corporation without reversion;75
condominium declarations should address the rights of unit owners regarding reversions for units they lease;76
certain condominium unit owners who hold reversions in leased units may be subject to property tax;77 the state
71. Dooley v. Stringham, 7 P. 405 (Utah 1885).
72. The discussion of early tenancies for term is based on 2 Frederick Pollock & Frederic William Maitland, The History of English Law Before the Time of
Edward I 106-117 (2d ed. 1909).
73. See, e.g., Bracton, f. 27.
74. For feudal purposes, a reversion was a present estate, with the reversioner seised in service if not in occupancy, and the reversioner had the relationship
of lord over tenants for life and in tail. This permitted the reversioner to invoke the protective remedies of the common law, so that the reversion was virtually
indestructible. Moreover, the Statute De Donis Conditionalibus assured the reversioner that alienation by the grantee would not affect the reversion.
75. Utah Code § 16-10a-1106(1)(b). See also Utah Code § 3-1-37(2)(d)(ii).
76. Utah Code § 57-8-10(6)(a)(iv).
77. Utah Code § 57-8-27(1).
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marketable record title act may not be applied to bar the interest of a lessor (or successor) as a reversioner under a
lease;78
appropriated water rights that are abandoned or not used for seven years revert to the public;79
and judgment in a partition action is binding on those who hold reversion interests in the partitioned property.80
The Utah Code formerly provided that rights of way for highways or public works projects acquired by eminent domain over statecontrolled lands should automatically revert to the state when those uses ceased. This provision was repealed in 2001.81
The Utah Supreme Court has held or declared that a judgment in a condemnation proceeding divests the condemnee of the entire
title, leaving no reversion;82 that the term “lease” implies a term in the lessor and a reversion to the owner of the land at the end of
the term83 or upon forfeiture of the leasehold;84 and that if a power of appointment is not exercised, a remainder or reversion passes
to persons who would have taken the property if the power had not been created.85
Occasionally one may find language in reported opinions that seems to treat “reversion” and “reversionary interest” as
interchangeable terms. In fact, a significant distinction must be drawn. Stated most simply, a reversion is retained by the grantor if the
grantor transfers less than a fee simple absolute or defeasible fee simple interest (such as a life estate or a term for years). A
reversionary interest is retained by a grantor only when the grantor transfers some type of defeasible fee simple interest, such as a
determinable fee simple or a fee simple subject to condition subsequent.
§ 2.02(g). Remainders.
§ 2.02(g)(1). In General.
In modern understanding, a grantor holding a fee simple who grants less than a fee simple to one grantee, and the balance of the
interest to another grantee, has created a remainder in the second grantee. The remainder is similar to the reversion, but is taken by a third
party rather than being retained by the grantor. It is possible to give a remainder for life, or remainders for successive lives, as well as a
remainder in fee. Remainders are future interests in the sense that they will become possessory, if at all, at some time in the future when
prior interests have expired; they are not reversions or reversionary interests, that is, not interests held by the grantors, and they are
created at the same time as the present possessory estate is created.
Remainders may be either vested or contingent. Remainders are vested if they are not subject to an explicit or implicit condition
precedent to their becoming possessory, except the expiration of prior possessory estates, e.g., A to B for life, remainder to C. Some
remainders are vested but subject to being defeated after vesting (i.e., vested subject to complete defeasance) by some condition
subsequent or limitation. Examples are: A to B for life, remainder to C, but if C predeceases B, then to D; A to B for life, remainder to
C so long as the land is used only for residential purposes. A vested remainder to a class of remaindermen that is not yet closed is
described as a vested remainder subject to open, e.g., A to B for life, remainder to the children of B. The share of each of B’s children
is “open,” still not determined, until the number of B’s children is determined with finality (upon B’s death).
A contingent remainder is created in favor of unborn or otherwise unascertained persons or subject to some other condition
precedent to becoming possessory. Examples are: A to B for life, remainder to B’s children (and B has no children at the time of the
conveyance); A to B for life, remainder to C if C reaches age 21 (and C is 17 at the time of the conveyance). In the second example, C’s
contingent remainder would become vested as soon as C reached age 21. If, in that example, B died before C reached age 21, so that
the contingent remainder was still contingent at the time the preceding possessory estate expired, the contingent remainder was
considered destroyed according to older common law principles. A slight majority of American states have abolished or limited the
destructibility of contingent remainders by statute or decision, and most of the others, including Utah, have not taken a position. The
now irrelevant medieval basis for the rule of destructibility argues against the rule’s application in Utah.

78. Utah Code §§ 57-9-6(1), 57-9-2(5).
79. Utah Code § 73-1-4(1)(a).
80. Utah Code § 78B-6-1215.
81. Utah Code § 55-3-32 (repealed by 2001 Utah Laws, ch. 10, § 1).
82. Olsen v. Board of Education of the Granite School District, 571 P.2d 1336, 1339 (Utah 1977).
83. Consolidated Uranium Mines, Inc. v. Tax Commission, 291 P.2d 895, 897 (Utah 1955).
84. Lagoon Co. v. Utah State Fair Association, 214 P.2d 614 (Utah 1950).
85. In re Fenner’s Estate, 270 P.2d 449, 451 (Utah 1954).
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§ 2.02(g)(2). Common Law History of Remainders.
By the thirteenth century, terminology for both reversions and remainders was in use, although with occasional confusion.86
Perhaps the earliest examples of remainders are from grants in maritagium. In Bracton’s Note Book is recorded a grant in maritagium
to Beatrice and Reginald, but if Beatrice died without issue, or if her issue died without issue, the land would go to Beatrice’s sister
Matilda and Matilda’s heirs.87 According to Bracton, a remainderman took by substitution rather than subinfeudation.88 But the
remainder was from the beginning a less secure interest than the reversion, because it was not possible to show that the
remainderman had ever been seised. Therefore, some of the remedies derived from seisin were not available to protect the remainder
interest. Several cases show vigorous challenges to the enforcement of a remainder.89 Consequently, it was more secure to obtain the
remainder through a judicial process known as a fine, rather than by deed. Through the fine process, the parties would appear in court
with a prearranged settlement of their controversy, called a fine or final approval, and then obtain court approval for the compromise.
The three-part written document containing the terms of the compromise, including one part for each of the parties and one for the
public records, was regarded as an especially solemn form of conveyance and virtually unimpeachable.90
The fine process was used with success even to create contingent remainders, despite the real difficulties such interests caused in
feudal arrangements. In a 1304 case, a tenement created by fine granted to a man and his wife and “to the heirs of their bodies
begotten,” was granted to the man’s heirs in remainder, if the couple should die without heirs of their bodies. With only the mildest
skepticism, the court observed, “This, however, is strange seeing that the remainder was not granted to any certain person.”91 A few
years later, another grant by fine was to Robert for life, and upon Robert’s death to C and the heirs of his body, but if C died without
such heirs, to the heirs of Robert. All grantees were to hold their interests “of the chief lord of the fee,” but Justice Bereford was
compelled to ask who was to do homage.92 Both cases illustrate the danger that a contingent remainder in fee could leave a lord
uncertain about who was to perform feudal services. If a remainder was contingent at the time it was granted, but had vested by the
time it was subject to litigation, it could be upheld.93
As for seisin, sometimes it was attributed to the life tenant, but held to benefit the remainderman. However, if the life estate
terminated prematurely, then the remainder, being dependent upon the life estate, was also deemed terminated.
Common law contingent remainders were subject to destruction if the supporting freehold estate were forfeited through tortious
alienation. If the holder of the life estate attempted to convey a fee simple, the attempted alienation would be deemed tortious and
the life estate would be forfeited before the contingent remainder vested. Thereupon the contingent remainder was deemed
destroyed.94
§ 2.02(g)(3). The Remainder in Utah Law.
No Utah statutes explain or alter the common law doctrines relating to remainders. Remainders are calculated in the
apportionment of estate taxes;95 and remainder interests are required to be dealt with in partition proceedings.96 A few statutory
provisions and numerous judicial opinions use the term “remainder” in referring to a physical portion of land not included in a
particular transaction or proceeding.97
Utah courts have approved distributing a vested remainder in land as part of a divorce decree,98 dividing proceeds of a partition
86. See, e.g., Bracton, f. 18.
87. Bracton’s Note Book, no. 86 (1220).
88. Bracton, f. 68b.
89. See, e.g., Neuton v. Staynford, Y. B. 5 Edw. 2, Michaelmas Term, No. 24 (1311) (Selden Society, Vol. 63, Year Books of Edward II, 5 Edward II 98 (Vol. 10,
Year Book Series, 1947)); Y. B. 18 & 19 Edw. 2 (Rolls Series), 378 (1345).
90. In Y. B. 18 & 19 Edw. 2 (Rolls Series), 378 (1345), reference is made to the practices of two prominent royal judges who accepted as parties before them
remaindermen who held by fine, but not remaindermen who held by deed.
91. Y. B. 32 & 33 Edw. 1 (Rolls Series), 328 (1304).
92. Y. B. 2 Edw. 2, 4 (1309).
93. Y. B. 10 Edw. 3, Michaelmas Term, No. 8 (1336); Y. B. 11 Rich. 2, 283-288 (1388).
94. See, e.g., Archer’s Case, 1 Co. Rep. 66b, 76 Eng. Rep. 146 (1597).
95. Utah Code § 75-3-916.
96. Utah Code §§ 78B-6-1202, 78B-6-1215.
97. Utah Code §§ 72-5-113; 59-2-1351. 1(4)(b)(ii); 59-2-1355; 78B-6-511(1)(d).
98. Farley v. Farley, 431 P.2d 133 (Utah 1967).
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sale between two remaindermen,99 and creating remainders in both real and personal property.100
§ 2.02(h). Restrictions on Reversions and Remainders.
§ 2.02(h)(1). The Doctrine of Worthier Title.
For reasons no longer relevant, the common law doctrine of worthier title prohibited conveying or devising a contingent remainder
to the grantor’s or testator’s “heirs.” Thus the conveyance, A to B for life, remainder to A’s heirs, was ineffective to create a remainder,
which resulted in a reversion in A. Similarly, if A by will devised land to B for life, remainder to A’s heirs, the doctrine of worthier title
would not recognize that the testator’s heirs obtained a remainder by devise, but instead left the land unaffected by the will so it
would pass to the heirs by the law of descent instead, this constituting a so-called “worthier title.” Some American states have
abolished the doctrine, others have explicitly accepted or modified the doctrine; it is often treated as a rule of construction, subject
to contrary evidence, rather than a rule of law. Until 1998, the doctrine of worthier title did not appear in Utah statutes or cases, so it
was possible that the rule would be applied in Utah. This situation was modified by the state legislature, which in 1998 decreed:
The doctrine of worthier title is abolished as a rule of law and as a rule of construction. Language in a governing
instrument describing the beneficiaries of a disposition as the transferor’s “heirs,” “heirs-at-law,” “next-of-kin,”
“distributees,” “relatives,” or “family,” or language of similar import, does not create or presumptively create a
reversionary interest in the transferor.101
This provision took effect on July 1, 1998. Elaborate transition provisions, such as mentioned in the Uniform Statutory Rule Against
Perpetuities, also enacted in 1998 in Utah, are not given, so the impact of worthier title abolition on instruments existing and effective
as of July 1, 1998, is unknown. However, given the uncertainty about whether the doctrine was even effective in Utah before 1998,
one may surmise that this abolition applies also to instruments existing and effective on or before July 1, 1998.
§ 2.02(h)(2). The Rule in Shelley’s Case.
The Rule in Shelley’s Case102 prohibited transfer of a remainder to the heirs of the person holding the prior freehold estate, e.g., A
to B for life, remainder to B’s heirs. The Rule in Shelley’s case would apply to disregard the remainder in the life tenant’s heirs,
recognizing instead the remainder in the life tenant, which in most instances would combine with the life estate to form a fee simple
absolute. The large majority of American states have statutorily abolished or severely restricted application of this rule. However, Utah
is one of four states to have so far produced no decision or statute concerning the rule; thus it is still possible that the rule would be
applied in Utah.
§ 2.02(h)(3). Destructibility of Contingent Remainders.
Earlier English common law rules required destruction of legal remainders in real property not vesting at or before the termination
of the last preceding estate created by the same instrument. Thus, if the remainder were contingent upon the remainderman reaching
age 21, but when the life tenant died the remainderman was alive but not yet 21, the remainder would be destroyed. Likewise, if the
preceding estate prematurely terminated, such as by forfeiture or merger, the legal contingent remainder would be destroyed. Thirtyone states have abolished the doctrine of destructibility of contingent remainders either by statute or decision; five states have explicitly
recognized the doctrine by statute or decision. Utah is one of fourteen American states without either a statute or decision explicitly
recognizing the doctrine. If the issue were to ever come before a Utah court, the court could follow the majority of American
jurisdictions and reject the doctrine, or follow Utah’s common law reception statute103 and recognize the doctrine.
§ 2.03. Concurrent Estates.
§ 2.03(a). Joint Tenancy.
§ 2.03(a)(1). History of the Joint Tenancy.
During Bracton’s time, the only recognized form of concurrent ownership other than tenancy in coparcenary was joint tenancy.
The joint tenancy is a property interest held by two or more persons simultaneously, with the survivor of them to retain the entire

99. In re Roth’s Estate, 269 P.2d 278 (Utah 1954).
100. Jones v. Cook, 223 P.2d 423 (Utah 1950); Cook v. Jones, 206 P.2d 630 (Utah 1949).
101. Utah Code § 75-2-710.
102. Wolfe v. Shelley, 1 Co. Rep. 93B, 76 Engl. Rep. 206 (1581).
103. Utah Code § 68-3-1.

59

interest. The right of survivorship distinguishes the joint tenancy from the tenancy in common. Each joint tenant’s right to compel
partition, secured by statute in 1539,104 distinguishes the joint tenancy from the tenancy by the entirety. The joint tenancy is also
distinct from the tenancy by the entirety because of the dual nature of the joint tenancy, expressed by Bracton with the famous phrase
“per my et per tout”: each joint tenant possesses the entire tenancy (“per tout”), and each also possesses an equal fractional undivided
share of the tenancy (“per my”). The fractional shares are called moities. A tenancy by the entirety, on the other hand, is considered
to be only a single ownership of the entire tenancy, with ownership held by both spouses considered as one person.
The singular ownership attribute of a joint tenancy was especially compatible with feudal values, which discouraged any splitting
of tenancies that threatened performance of feudal obligations. This unified ownership was promoted by the doctrine that joint
tenants took their interest all together under identical circumstances, the so-called “unities” of time, title, interest, and possession. At
first, the requirement of maintaining the unities meant that a joint tenancy could be created only by inter vivos conveyance. It was
held that heirs could not take a joint estate by descent, because the individuality of their status as heirs was inconsistent with the
unity theoretically required for a joint tenancy. This was usually not a problem, because under primogeniture usually only the oldest
son would inherit the property. However, when only daughters survived the landholder, they obtained the property by descent in a
form of joint ownership called tenancy in coparcenary; this interest was lacking in the requisite wholeness because no right of
survivorship applied to tenancies in coparcenary.105
Although joint tenancy enjoyed early favor in the middle ages, because it inhibited the splitting of tenures, it could also be used to
avoid some feudal incidents and obligations. For instance, if land were granted in joint tenancy to a father, a mother, a son, and the
son’s heirs, it could defeat a lord’s claim to wardship of a minor heir or a relief from an adult heir, because the estate had already
passed at the time of the original conveyance.106
Even a joint tenancy to a husband and wife could cost the lord a wardship. If a man, married and with an infant son, conveyed in
fee to another, then took back a conveyance in fee to himself and his wife, as joint tenants, the estate would belong to the wife if he
predeceased her, and the lord would not have an occasion to claim a wardship. Despite these occasional problems, joint tenancies
had much appeal, even among lords, and during the middle ages any conveyance in fee or for life to two or more persons was
presumed to create a joint tenancy.
A medieval joint tenancy could be partitioned, but only with the consent of all the cotenants; in this respect it differed from tenancy
in coparcenary, under which any one coparcener could compel partition.107
§ 2.03(a)(2). The Joint Tenancy in the United States.
In a few American states today, the joint tenancy has been abolished, and many other states create a statutory presumption in
favor of a tenancy in common when a conveyance is made to two or more persons without specifically mentioning joint tenancy or
right of survivorship. Some states have also authorized a grantor to create a joint tenancy by direct conveyance to the grantor and one
or more others, thus effectively eliminating the unities of time and title. In all states that recognize the joint tenancy, the transfer of
one joint tenant’s interest to another will “sever” the joint tenancy, creating a tenancy in common between the grantee and the
remaining joint tenant or tenants. Each joint tenant has a unilateral and independent right to effect such a severance. If two or more
original joint tenants remain after such a severance, they remain in joint tenancy with each other as to their undivided portions.
§ 2.03(a)(3). The Joint Tenancy in Utah.
§ 2.03(a)(3)(i). Creation.
A major Utah statutory change affecting creation of joint tenancies in real estate became effective May 5, 1997. Instruments
executed and recorded on or after that date and purporting to grant ownership interests in real estate to husband and wife are
104. 31 Hen. 8, c. 1 (1539).
105. Inasmuch as Bracton is the only early documentary source for the common law origin of joint tenancies, his cryptic comments are quoted as follows:
We have explained in the preceding portion who may give [a gift of land] and who may not. Now we must show to whom a gift may be made. It is clear that
it may be made ... to a woman or to a man, a wife as well as a husband, to them together or separately to each ... Also not only to one but to several, to all
together and at the same time or successively, by the modus of gift, as will be explained below ... Since all were enfeoffed together and hold in common, the
children do not succeed one the other, and if one of them dies without heirs his portion will accrue by the jus accrescendi to the survivors and their heirs, from
several such to one, and will not revert to the donor as long as one survivor remains or one has heirs. But if all die without heirs, the whole will revert to the
donor.
The aspects of survivorship rules that suggest tenancy in common in the above passage from Bracton are somewhat accounted for by feudal tenurial
relationships: if the children in Bracton’s illustration were considered tenants in common and then died without heirs, their portions would escheat. Instead,
Bracton described a rudimentary form of survivorship that not only avoided the escheat, but postponed any reversion to the grantor until all of the joint tenants
had died without heirs. Bracton, f. 13.
106. A statutory response to the conveyancers’ creativity was soon forthcoming:
As touching them that use to infeoff their eldest sons and heirs, being within age, of their heritage, for to defraud the lords of the fee of their wardships, it is
provided, accorded, and agreed, that by occasion of any such feoffment no chief lord shall lose his ward. Statutes of Marlborough, 52 Hen. 3, c. 6 (1267).
107. Bracton, f. 72.
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presumed to create joint tenancy interests:
Beginning on May 5, 1997, every ownership interest in real estate granted to two persons in their own right who are
designated as husband and wife in the granting documents is presumed to be a joint tenancy interest with rights of
survivorship, unless severed, converted, or expressly declared in the grant to be otherwise.108
Conveyances which do not qualify for the presumption or are otherwise not expressly declared to be in joint tenancy are presumed
to be tenancies in common.109 Words that will suffice to indicate a joint tenancy, according to the statute, include “joint tenancy,”
“with rights of survivorship,” “and to the survivor of them,” or words of similar import.110 Conversely, words such as “tenancy in
common,” “with no rights of survivorship,” “undivided interest” and words of similar import signify a tenancy in common.111 Effective
May 5, 2008, “tenants by the entirety are considered to be joint tenants.”112
The 1997 law also confirms the practice of creating a joint tenancy by direct conveyance. According to this practice, as authorized
by the statute, a sole owner of real estate may create a joint tenancy in the realty by conveying to the owner and one or more others
a joint tenancy, using the words indicated in the statute,113 or by simply conveying an interest in the land to the intended joint tenant
or tenants while retaining an interest, using the words indicated in the statute.114 The statute further declares that all joint tenants’
interests are “equal and undivided.”115
For conveyances creating joint tenancies before May 5, 1997, or creating joint tenancies for grantees other than spouses, Utah’s
former rules govern the creation and incidents of the joint tenancies. An express declaration of joint tenancy was necessary to
overcome the statutory presumption that any grant of property to two or more persons created a tenancy in common. This
presumption was earlier rationalized by the Utah Supreme Court as based on a desire to not disappoint heirs of the non-surviving joint
tenant;116 however, this perspective does not adequately take into account the disappointment the presumption could cause for the
survivor who thought a joint tenancy had been created. The 1997 legislation seems to deal adequately with the most common
situations of disappointed expectations, and leaves the presumption intact for all other circumstances. The very cautious advice to
assure joint tenancy creation by use of redundant phrasing (to A and B “as joint tenants with full rights of survivorship, and not as
tenants in common”) is still applicable to conveyances prior to or not covered by the 1997 statute.
Also applicable to pre-1997 conveyances is statutory permission to create joint tenancies by direct conveyance from the grantor
to the grantor and one or more others, which creates a possible exception to the traditional rules requiring joint tenants to share in
the four “unities.” These unities — of time, title, interest and possession — were based on the notion that joint tenants each had the
same interest in the property (title), acquired at the same time (time), obtained through the same conveyance (interest), with the
same right of possession (possession).
One other applicable state statutory provision is that authorizing condominium units to be held by more than one person as joint
tenants.117
The apparent creation of a joint tenancy may still be challenged on the averment that the grantor or testator did not really mean
to create the joint tenancy, but the burden of proof is heavy.118
Joint tenancy rules pertaining to transfers of real property interests are somewhat clouded by the voluminous litigation concerning
joint tenancy bank accounts, a subject beyond the scope of this publication and outside the reach of the 1997 legislation, which
pertains only to grants of ownership interests in real property. In brief, with respect to joint bank accounts, even language which is
explicit concerning the joint tenancy nature of the account creates a presumption only, which can be overcome by showing conduct

108. Utah Code § 57-1-5(1)(a).
109. Utah Code § 57-1-5(1)(b).
110. Utah Code § 57-1-5(2)(a).
111. Utah Code § 57-1-5(2)(b).
112. Utah Code § 57-1-5(7).
113. Utah Code § 57-1-5(3)(a); Cazares v. Cosby, 65 P.3d 1184 (Utah 2003) (dispute over whether quitclaim deed, which purportedly conveyed a
condominium from decedent to both the decedent and another party using the words “as joint tenants with full rights of survivorship,” was valid or forged).
114. Utah Code § 57-1-5(3)(b).
115. Utah Code § 57-1-5(4).
116. Neil v. Royce, 120 P.2d 327 (Utah 1941).
117. Utah Code § 57-8-5. See also Utah Code § 48-1d-202 (joint tenancy does not establish a partnership in and of itself).
118. In the Matter of the Estate of Ashton, 898 P.2d 824 (Utah App. 1995) (unsuccessful challenge to joint tenancy); Jesperson v. Jesperson, 610 P.2d 326
(Utah 1980) (successful challenge to joint tenancy); Controlled Receivables, Inc. v. Harman, 413 P.2d 807 (Utah 1966) (unsuccessful challenge to joint tenancy).
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or other evidence indicating that a different relationship between the owners and the bank was intended.
§ 2.03(a)(3)(ii). Rights of Survivorship.
According to the right of survivorship, upon the death of one joint tenant, the interest in the property immediately vests in the
surviving joint tenant or tenants; no part of the joint tenancy becomes part of the decedent’s estate and thus does not descend to heirs
and may not be devised by will. If more than one joint tenant is surviving, the survivors continue to hold the entire property between
themselves as joint tenants subject to rights of survivorship. If a joint tenant is the sole survivor, the sole ownership in the property vests
immediately upon the death of the decedent joint tenant. However, to note this fact for land title records, it is usually necessary to file
for record an affidavit of identification or equivalent document, with death certificate attached, affirming the decedent’s passing and
enabling title searchers to conclude that the surviving joint tenant is the sole owner.
For state and federal rules regarding the income, estate, gift and inheritance taxation of joint tenancies in real property, see Chapter
15, below.
§ 2.03(a)(3)(iii). Powers and Duties of Joint Tenants.
Although cotenants in most states and in most situations are not considered to be in a fiduciary relationship, Utah case law is mixed
on the point of fiduciary relationship. Older cases declare that each tenant in common is a fiduciary with respect to the other cotenants
and is presumed to be not acting adversely to the interests of the other cotenants,119 but more recent authority agrees with the
general rule that no general fiduciary relationship exists.120 This inconsistency has not yet been troublesome with respect to rulings
on specific issues. Thus one cotenant cannot extinguish the title of others by buying the property at a tax sale,121 nor can one cotenant
bind any other cotenant by unilaterally making a contract relating to the common property.122 However, a contract that is invalid
because it is entered into by one joint tenant without the permission of other joint tenants can become valid if the other joint tenants
die before the expiration of the contract.123
Cotenants are each entitled to the full use, occupancy, and enjoyment of the entire property held in their concurrent ownership.
Activities, improvements and occupancy carried out by one cotenant are in representation of all cotenants and not adverse to them.
However, an offer made by one cotenant to sell the jointly held property cannot bind other cotenants for sale of the entire property
unless they ratify, even if the cotenants are husband and wife.124 If one of two joint tenants’ interest in property is involuntarily
conveyed at a judicial sale, the joint tenancy is severed, with the other joint tenant retaining an ownership interest in the property as
a tenant in common with the purchaser.125 A creditor of one joint tenant “may obtain a levy on and sale of the interest of the individual
[joint tenant] in the property. A creditor who has obtained a levy, or a purchaser who has purchased the individual’s interest at the
sale, may have the property partitioned or the individual’s interest severed.”126
A cotenant who occupies the property and partakes of its benefits is not liable to the other cotenants for the fair rental value of
the property. Liability for such rental value occurs only when the cotenant in sole possession has ousted or excluded the other cotenant
or cotenants from the premises.127 If a cotenant in sole possession depletes the land’s resources or receives rent or other income from
119. Webster v. Knop, 312 P.2d 557 (Utah 1957); McCready v. Fredericksen, 126 P. 316 (Utah 1912). In the criminal code provisions dealing with abuse,
neglect or exploitation of a disabled or elder adult, one who holds as a joint tenant with a disabled or elder adult is regarded as a person in a “position of trust or
confidence. ” Utah Code § 76-5-111(1)(m)(ii).
120. Rio Algom Corporation v. Jimco Ltd., 618 P.2d 497 (Utah 1980); Ward v. Graydon, 2011 UT App 358, 264 P.3d 764, cert. denied, 275 P.3d 1019 (Utah
2012).
121. Massey v. Prothero, 664 P.2d 1176 (Utah 1983). Similarly, cotenants who pay property taxes may not use that payment to constitute notice that the
payers intend to hold adversely to nonpaying cotenants. Sweeney Land Company v. Kimball, 786 P.2d 760 (Utah 1990).
122. Williams v. Singleton, 723 P.2d 421 (Utah 1986); Mueller v. Allen, 128 P.3d 18 (Utah Ct. App. 2005) (a joint tenant cannot bind the cotenant by making
a rental agreement relating to common property without the cotenant’s consent); Verdi Energy Group, Inc. v. Nelson, 2014 UT App 101, 326 P.3d 104 (“There is
no husband—wife exception to the rule that each owner must consent to the sale via signature on the contract or written authorization to another to bind a coowner to the sale.”).
123 Ashworth v. Bullock, 2013 UT App 96 (a man who was a joint tenant with his sister could not exercise a valid contract to sell the property they owned
without his sister’s consent; however, when the sister died, because nothing transpired to make the contract expire, the contract became ripe and was valid).
124. Williams v. Singleton, 723 P.2d 421 (Utah 1986). But see Ashworth v. Bullock, 2013 UT App 96 (distinguishing Williams v. Singleton when there was no
ratification by the other joint tenant, but the joint tenant passed away).
125. Jolley v. Corry, 671 P.2d 139 (Utah 1983).
126. Utah Code § 78B-5-512.
127. Gillmor v. Gillmor, 694 P.2d 1037 (Utah 1984); Heiselt v. Heiselt, 349 P.2d 175 (Utah 1960); Sperry v. Tolley, 199 P.2d 547 (Utah 1948); Big Cottonwood
Tanner Ditch Co. v. Moyle, 174 P.2d 148 (Utah 1946); Mueller v. Allen, 128 P.3d 18 (Utah Ct. App. 2005) (tenant who rented property did not oust the cotenant
because the property was vacated and the cotenant never made a clear, unequivocal demand for exclusive use of the property).
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the property, that cotenant must account — that is, report to and share with — the others their proportionate shares of the net
income.128
Necessary expenses to preserve or maintain the concurrently held property must be paid by all the cotenants in proportion to their
respective interests; interests among joint tenants are always equal. Each cotenant has the obligation to protect the common title by
paying for tax assessments, and mortgage principal and interest, but usually not for even necessary repairs and improvements, unless
the cotenants have agreed to contribute.129 A cotenant who pays a disproportionate share of expenses necessary to preserve title can
require the others to contribute, and an equitable lien arises to enforce the right or agreement of contribution.130
A cotenant is also obligated to do nothing to the property that would constitute waste, and one cotenant has a right of action
against another cotenant who is committing waste:
If a guardian, tenant for life or years, joint tenant, or tenant in common, of real property commits waste on the property,
any person aggrieved by the waste may bring an action against the person. Judgment in the action may include treble
damages.131
§ 2.03(a)(3)(iv). Termination of a Joint Tenancy.
It has been stated at the beginning of the section that each joint tenant has a unilateral and independent right to “sever” a joint
tenancy, by which is meant the right of survivorship is destroyed132 and the joint tenancy interests become a tenancy in common (and
if two or more original joint tenants remain after such a severance by one other joint tenant, they remain in joint tenancy with each
other as to their undivided portions). Utah Code requires that the termination of a joint tenancy may not be recorded unless it is
accompanied by an affidavit meeting several statutory requirements, including the citation of the interest being terminated and a
legal description of the property affected by the termination.133 Other means of terminating a joint tenancy are discussed in the
following paragraphs.
§ 2.03(a)(3)(iv)(A). Partition.
Partition means that concurrently held property is divided among the owners, either by actually physically dividing the land or by
first selling the land and dividing the proceeds. Each cotenant has a right to require partition of the jointly held property, whether the
interests are equitable or legal. The Utah Code restates this common law right by statute, and gives detailed statutory guidance for
partition proceedings:
A person who is a joint tenant or tenant in common with another of real property may bring an action to partition the
property for the benefit of each tenant. An action for partition may require the sale of the property if it appears that the
partition cannot be made without prejudice to the owners.134
As stated in the statute, sale is ordered only if the physical partition cannot be made without great prejudice.135 A partition action
brought by a sole life tenant and one co-remainderman against the other co-remainderman was dismissed as inappropriate under the statute
which authorizes partition actions only as between cotenants.136

128. Utah Oil Refining Co. v. Leigh, 96 P.2d 1100 (Utah 1939).
129. Sweeney Land Company v. Kimball, 786 P.2d 760 (Utah 1990); Heiselt v. Heiselt, 349 P.2d 175 (Utah 1960); Sperry v. Tolley, 199 P.2d 542 (Utah 1948);
McCready v. Fredericksen, 126 P. 316 (Utah 1912); Howard v. Manes, 2013 UT App 208, 309 P.3d 279.
130. Carson v. Douglas, 367 P.2d 462 (Utah 1962).
131. Utah Code § 78B-6-1001.
132 Estate of Price v. Hodkin, 2019 UT App 137, 447 P.3d 1285.
133. Utah Code § 57-1-5.1.
134. Utah Code §§ 78B-6-1201 et seq. See Clawson v. Silver, 26 P.3d 209 (Utah 2001) (construing partition power under Utah Code § 78-39-1).
135. Clawson v. Silver, 26 P.3d 209 (Utah 2001) (reversing the lower court’s approval of a public sale because neither statute nor case law requires that each
cotenant receive like kind property; unequal partition with payment of owelty is preferred to a public sale); Edgar v. Wagner, 572 P.2d 405 (Utah 1977); Irvine v.
Anderson, 147 P.3d 486 (Utah App. 2006) (partition of property held by three joint tenants accomplished by sale and division of the purchase proceeds).
136. Funk v. Young, 592 P.2d 619 (Utah 1979).
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§ 2.03(a)(3)(iv)(B). Alienation.
Each joint tenant may freely alienate the joint tenancy interest even without the consent of the other joint tenant or tenants.137
Such an alienation, however, severs the joint tenancy, converting the grantor’s interest into a tenancy in common with the remaining
joint tenant’s or joint tenants’ interests. If two or more joint tenants’ interests were not alienated, they remain in joint tenancy with
one another.138
A joint tenant who wishes merely to sever the joint tenancy without alienating the cotenant’s interest (in other words, to convert
the joint tenancy into a tenancy in common without conveying away an interest in the property), has in the past been required to
follow the old common law device of a “strawman” conveyance: a conveyance to a trusted third party, who conveyed back to the
grantor cotenant as tenant in common.139 In the 1996 case of Knickerbocker v. Cannon, the Utah Supreme Court clarified that a joint
tenant could unilaterally terminate a joint tenancy by executing a valid self-conveyance that was also recorded; in that case a joint
tenant successfully severed a joint tenancy by executing a quitclaim deed from herself as joint tenant to herself as tenant in
common.140
A joint tenancy may also be terminated by judicial decree for a property division in a divorce proceeding.141 Conversely, a
conveyance from one joint tenant to the other, of land held in joint tenancy, has been set aside by a court because the conveyance
was made to defraud creditors.142
§ 2.03(a)(3)(iv)(C). Adverse Possession.
It is possible, although not common, for a cotenant in sole possession to obtain title by adverse possession against the other
cotenants, thus ending the concurrent ownership.143 A cotenant seeking to obtain sole title by adverse possession must overcome the
presumption that the acts of one cotenant regarding the property are acts of and in behalf of all the cotenants. Thus the possession
by the adversely possessing cotenant must be a type of possession that serves notice upon the other, out-of-possession cotenants
that the adverse possessor has unequivocally repudiated the cotenancy, conduct known as ouster.144 Ouster is not easily achieved in
Utah joint tenancy adverse possession cases.145 If land held in cotenancy is sold for taxes and purchased by one of the cotenants, it is
presumed the purchase is in behalf of the cotenancy unless and until the non-purchasing cotenants refuse to contribute their share
of the purchase price.146
§ 2.03(a)(3)(iv)(D). Inconsistent Acts.
Conduct by one joint tenant that is inconsistent with concurrent ownership may terminate the joint tenancy. For example, when
one of two joint tenants unilaterally and without the consent of the other refinances a mortgage that was given earlier by both

137. Crowther v. Mower, 876 P.2d 876 (Utah App. 1994); Tracy-Collins Trust Co. v. Goeltz, 301 P.2d 1086 (Utah 1956). But see Ashcroft v. Bullock 2013 UT
App 96 (distinguishing Crowther on the grounds that the contract for sale was clearly for the entire property instead of just for a one-half interest).
138. Spaulding v. Allred, 64 P. 1100 (Utah 1901). See also Belnap v. Walker Bank & Trust Co., 627 P.2d 47 (Utah 1981); Franklin Credit Management Corp. v.
Haney, 2011 UT App 213, 262 P.3d 406, cert. denied, 272 P.3d 168 (Utah 2012) (after a trustee conveyed trust property to herself and her husband as joint
tenants, she was able to encumber her tenant in common interest in the property, but not encumber her husband’s interest).
139. Nelson v. Davis, 592 P.2d 594 (Utah 1979). Only three weeks before the Nelson decision, this same court had permitted a husband and wife to quitclaim
their interests as joint tenants to each other as tenants in common. In the Matter of the Estate of Breckon, 591 P.2d 442 (Utah 1979).
140. Knickerbocker v. Cannon, 912 P.2d 969 (Utah 1996); Franklin Credit Management Corp. v. Haney, 2011 UT App 213, 262 P.3d 406, cert. denied, 272
P.3d 168 (Utah 2012) (after a trustee conveyed trust property to herself and her husband as joint tenants, she was able to encumber her tenant in common
interest in the property, but not encumber her husband’s interest); see Recent Developments, 1997 Utah L. Rev. 137, 226.
141. Wood v. Wood, 2004 UT App 343 (Utah App. 2004) (whether a divorce judgment has the effect of terminating joint tenancy is dependent upon either
the expressed intent of the parties, usually revealed by pre-judgment stipulation or by the intent of the divorce judge); Georgedes v. Georgedes, 627 P.2d 44
(Utah 1981).
142. Barker v. Dunham, 342 P.2d 867 (Utah 1959).
143. Mathews v. Baker, 155 P. 427 (Utah 1916).
144. Rasmussen v. Sevier Valley Canal Co., 160 P. 444 (1916); McCready v. Fredericksen, 126 P. 316 (Utah 1912); Smith v. North Canyon Water Co., 52 P. 283
(1898).
145. Olwell v. Clark, 658 P.2d 585 (Utah 1982); Holbrook v. Carter, 432 P.2d 123 (Utah 1967); Sweeney Land Co. v. Kimball, 786 P.2d 760 (Utah 1990)
(payment of taxes did not trigger a claim of adverse possession against other cotenants).
146. McCready v. Fredericksen, 126 P. 316 (Utah 1912).
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cotenants, the joint tenancy has been held severed with a resulting tenancy in common.147
§ 2.03(a)(3)(iv)(E). Severance Under Statute.
Joint tenancies can also be severed by operation of state statute. When a joint tenant “feloniously and intentionally” kills another
joint tenant, a severance of the joint tenancy is effected, ensuring that the killer has no rights of survivorship.148 Another statute
authorizes a surviving joint tenant to disclaim property that would otherwise pass under right of survivorship.149 Until 1998, another
Utah statutory provision governed joint tenancies in cases of apparent simultaneous death. If joint tenants appeared to have died
simultaneously (or as the statute put it, “where there is no sufficient evidence that [the joint tenants] ... died other than
simultaneously”), then the joint tenancy property would be distributed as if it had been held in tenancy in common. This provision
was repealed in 1998.150
§ 2.03(b). Tenancy in Common.
A tenancy in common arises when two or more parties share presently possessory interests in the same property, but without the
right of survivorship incident to a joint tenancy or tenancy by the entirety. The shares of these concurrent owners need not be equal.
§ 2.03(b)(1). Early History of the Tenancy in Common.
In the early common law, the joint tenancy developed first and common law courts exhibited a strong preference for construing
joint conveyances as joint tenancies; however, alternative constructions became necessary, because one of the four unities might be
missing. In that event, during the fourteenth century, a concurrent conveyance to separate persons began to be recognized as a
tenancy in common, and royal courts of that era were able to distinguish between tenancies in common and joint tenancies.151 The
tenancy in common had no right of survivorship and, until 1540, could be created only by inter vivos conveyance; after 1540 the
Statute of Wills permitted a tenancy in common to be devised by will. Without a right of survivorship, tenants in common were not
able to enter into collusive conveyances designed to cut off feudal incidents. As with early joint tenancies, partition of tenancies in
common during medieval times could be made only upon the consent of all the cotenants.
§ 2.03(b)(2). The Tenancy in Common in Utah.
§ 2.03(b)(2)(i). Statutory Presumption Favoring Tenancy in Common.
In Utah, until May 5, 1997, the Utah Code Annotated contained a statutory presumption that conveyances in concurrent ownership
were tenancies in common, rather than joint tenancies, unless expressly declared otherwise. The language of this now repealed
provision declared:
Every interest in real estate granted to two or more persons in their own right shall be a tenancy in common, unless
expressly declared in the grant to be otherwise.152
Now, since May 5, 1997, such conveyances in concurrent ownership in which the grantees are husband and wife are presumed to
be joint tenancies, and
every ownership interest in real estate which does not qualify for the joint tenancy presumption as provided in [the
provision declaring the presumption] is presumed to be a tenancy in common unless expressly declared in the grant to
be otherwise.153
It would be more clear if this statute were to simply declare, as its predecessor did, that a tenancy in common would arise from
certain interests in real estate “granted to two or more persons in their own right,” instead of from “every ownership interest in real
estate which does not qualify for the joint tenancy presumption” (emphasis added).

147. Tracy-Collins Trust Co. v. Goeltz, 301 P.2d 1086 (Utah 1956). See also Utah Code § 62A-11-111 (execution of lien by one joint tenant severs the joint
tenancy and creates a tenancy in common). However, a contract for sale of land held in joint tenancy, entered into by one of the joint tenants as seller, was
deemed invalid under the statute of frauds and held not to have severed the joint tenancy. Ashworth v. Bullock, 2013 UT App 96, 304 P.3d 74 (Utah App. 2013).
148. Utah Code § 75-2-803(2).
149. Utah Code § 75-2-801.
150. Utah Code § 75-2-1003 (repealed by 1998 Utah Laws, ch. 39, § 104).
151. Y. B. 14 Edw. 3 (Rolls Series), 198, 200 (1341); Y. B. 38 Edw. 3, Michaelmas Term, 26b (1364).
152. Utah Code § 57-1-5 (repealed effective May 5, 1997).
153. Utah Code § 57-1-5(1)(b) (effective May 5, 1997).
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§ 2.03(b)(2)(ii). Other Utah Rules Regarding Creation of Tenancy in Common.
By definition, when a joint tenancy is severed, a tenancy in common arises as the new form of concurrent ownership between the
former joint tenants.154 Thus one spouse’s unilateral self-conveyance of marital property held in joint tenancy destroys the joint
tenancy and creates a tenancy in common.155
If a grantor conveys adjoining and overlapping parcels to different grantees, the grantees are presumed to hold the overlapping land
as tenants in common.156 A tenancy in common also arises when an occupying claimant of land is determined to not be the owner, but the
owner fails to pay the required price for improvements made by the occupant; in such cases the owner and occupant hold as tenants in
common with interests proportionate to values as determined by the court.157
Other Utah statutes permit condominium units to be held by tenants in common;158 consider tenants in common as owners for tax
purposes;159 allow granting letters of administration upon two or more estates jointly if the decedents held land as tenants in common;160
declare tenants in common as in a position of trust and confidence with each other for purposes of defining abuse of a disabled or elder
adult;161 subject the interest of a tenant in common to levy by the cotenant’s creditor;162 and confer and govern rights of partition
among tenants in common.163
According to judicial decision, cash found in a marital residence by a surviving spouse is presumed to have belonged to the spouses
as tenants in common.164
§ 2.03(b)(2)(iii). Powers and Duties of Tenants in Common.
Although cotenants in most states and in most situations are not considered to be in a fiduciary relationship, Utah case law is mixed
on the point of fiduciary relationship. Older cases declare that each tenant in common is a fiduciary with respect to the other cotenants
and is presumed to be not acting adversely to the interests of the other cotenants,165 but more recent authority agrees with the
general rule that no general fiduciary relationship exists.166 This inconsistency has not yet been troublesome with respect to rulings
on specific issues. Thus one cotenant cannot extinguish the title of others by buying the property at a tax sale,167 nor can one cotenant
bind any other cotenant by unilaterally making a contract relating to the concurrently held property.168 One cotenant who signs an
earnest money agreement only on the condition that the other sign does not bind the interest of either cotenant.169

154. Crowther v. Mower, 876 P.2d 876 (Utah App. 1994); Nelson v. Davis, 592 P.2d 594 (Utah 1979); Clearfield State Bank v. Contos, 562 P.2d 622 (Utah
1977); Tracy-Collins Trust Co. v. Goeltz, 301 P.2d 1086 (Utah 1956).
155. Knickerbocker v. Cannon, 912 P.2d 969 (Utah 1996).
156. See also Utah Code § 57-6-3 (parties claiming the same land who do not act within a reasonable time may held to be tenants in common); Losee v.
Jones, 235 P.2d 132 (Utah 1951).
157. Utah Code § 57-6-3.
158. Utah Code § 57-8-5.
159. Utah Code § 59-2-1202(11)(c).
160. Utah Code § 75-3-109(1)(b).
161. Utah Code § 76-5-111(1)(q)(ii).
162. Utah Code § 78B-5-512.
163. Utah Code §§ 78B-6-1201 et seq.
164. In the Matter of the Estate of Gorrell, 765 P.2d 878 (Utah 1988).
165. Webster v. Knop, 312 P.2d 557 (Utah 1957); McCready v. Fredericksen, 126 P. 316 (Utah 1912). In the criminal code provisions dealing with abuse,
neglect or exploitation of a disabled or elder adult, one who holds as a joint tenant with a disabled or elder adult is regarded as a person in a “position of trust or
confidence. ” Utah Code § 76-5-111(1)(m)(ii).
166. Rio Algom Corporation v. Jimco Ltd., 618 P.2d 497 (Utah 1980).
167. Massey v. Prothero, 664 P.2d 1176 (Utah 1983); Jolley v. Corry, 671 P.2d 139 (Utah 1983). Similarly, cotenants who pay property taxes may not use that
payment to constitute notice that they payers intend to hold adversely to nonpaying cotenants. Sweeney Land Company v. Kimball, 786 P.2d 760 (Utah 1990).
168. Williams v. Singleton, 723 P.2d 421 (Utah 1986).
169. Ravarino v. Price, 260 P.2d 570 (Utah 1953).
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Cotenants are each entitled to the full use, occupancy, and enjoyment of the entire property held in their concurrent ownership;170
whether each cotenant actually possesses the land is unimportant so long as each has equal right to possession.171 Activities,
improvements and occupancy carried out by one cotenant are in representation of all cotenants and not adverse to them. If one of
two joint tenants’ interest in property is involuntarily conveyed at a judicial sale, the joint tenancy is severed, with the other joint
tenant retaining an ownership interest in the property as a tenant in common with the purchaser.172
A cotenant who occupies the property and partakes of its benefits is not liable to the other cotenants for the fair rental value of
the property. Liability for rental value occurs only when the cotenant in sole possession has ousted or excluded the other cotenant or
cotenants from the premises.173 If a cotenant in sole possession depletes the land’s resources or receives rent or other income from
the property, that cotenant must account — that is, report to and share with — the others their proportionate shares of the net
income.174 Tenants in common are presumed to hold equal fractional undivided shares, but the presumption is rebuttable.175
Necessary expenses to preserve or maintain the concurrently held property must be paid by all the cotenants in proportion to their
respective interests. Each cotenant has the obligation to protect the common title by paying for tax assessments, and mortgage
principal and interest,176 but usually not for even necessary repairs and improvements, unless the cotenants have agreed to
contribute.177 A cotenant who pays a disproportionate share of expenses required to preserve title can require the others to
contribute, and an equitable lien arises to enforce the right or agreement of contribution.178
A cotenant is also obligated to do nothing to the property that would constitute waste, and one cotenant has a right of action
against another cotenant who is committing waste:
If a guardian, tenant for life or years, joint tenant, or tenant in common, of real property commits waste on the property,
any person aggrieved by the waste may bring an action against the person. Judgment in action may include treble
damages.179
One who owns ditches as a tenant in common with an irrigation company may not prevent the cotenant company from
waterproofing and otherwise improving the ditches to conserve water.180
§ 2.03(b)(2)(iv). Termination of a Tenancy in Common.
§ 2.03(b)(2)(iv)(A). Partition.
The rules governing termination of a tenancy in common by partition are the same as those governing partition of a joint tenancy.
Indeed, theoretically, before a joint tenancy can be partitioned it must first be severed and so transformed into a tenancy in common.
Partition means that concurrently held property is divided among the owners, either by actually physically dividing the land or by
first selling the land and dividing the proceeds. Each cotenant has a right to require partition of the jointly held property, whether the
interests are equitable or legal. The Utah Code restates this common law right by statute, and gives detailed statutory guidance for
partition proceedings:
A person who is a joint tenant or tenant in common with another of real property may bring an action to partition the
property for the benefit of each tenant. An action for partition may require the sale of the property if it appears that the
partition cannot be made without prejudice to the owners.181
170. Flying Diamond Corporation v. Rust, 551 P.2d 509 (Utah 1976).
171. Larsen v. Daynes, 122 P.2d 429 (Utah 1942), reversed on other grounds, 133 P.2d 785 (Utah 1943).
172. Jolley v. Corry, 671 P.2d 139 (Utah 1983).
173. Gillmor v. Gillmor, 694 P.2d 1037 (Utah 1984); Heiselt v. Heiselt, 349 P.2d 175 (Utah 1960); Sperry v. Tolley, 199 P.2d 547 (Utah 1948); Big Cottonwood
Tanner Ditch Co. v. Moyle, 174 P.2d 148 (Utah 1946).
174. Utah Oil Refining Co. v. Leigh, 96 P.2d 1100 (Utah 1939).
175. Garret v. Ellison, 72 P.2d 449 (Utah 1937).
176. Walker v. Walker, 404 P.2d 253 (Utah 1965).
177. Sweeney Land Company v. Kimball, 786 P.2d 760 (Utah 1990); Heiselt v. Heiselt, 349 P.2d 175 (Utah 1960); Sperry v. Tolley, 199 P.2d 542 (Utah 1948);
McCready v. Fredericksen, 126 P. 316 (Utah 1912).
178. Carson v. Douglas, 367 P.2d 462 (Utah 1962).
179. Utah Code § 78B-6-1001.
180. Big Cottonwood Tanner Ditch Co. v. Moyle, 174 P.2d 148 (Utah 1945).
181. Utah Code § 78B-6-1201. See Clawson v. Silver, 26 P.3d 209 (Utah 2001) (construing partition power under Utah Code § 78-39-1); See also United Park

67

As stated in the statute, sale is ordered only if the physical partition cannot be made without great prejudice.182 A partition action
brought by a sole life tenant and one co-remainderman against the other co-remainderman was dismissed as inappropriate under the
statute which authorizes partition actions only as between cotenants.183 An attempt by cotenants to partition by individual occupancy
of separate parcels is ineffective unless requirements of adverse possession against each other are met.184
§ 2.03(b)(2)(iv)(B). Adverse Possession.
As with joint tenants, it is possible, although not common, for a tenant in common in sole possession to obtain title by adverse
possession against the other cotenants, thus ending the concurrent ownership.185 A cotenant seeking to obtain sole title by adverse
possession must overcome the presumption that the acts of one cotenant regarding the property are acts of and in behalf all the
cotenants. Thus the possession by the adversely possessing cotenant must be a type of possession that serves notice upon the other,
out-of-possession cotenants that the adverse possessor has unequivocally repudiated the cotenancy, conduct known as ouster.186
Ouster is not easily achieved in Utah cotenancy adverse possession cases.187 If land held in cotenancy is sold for taxes and purchased by
one of the cotenants, it is presumed the purchase is in behalf of the cotenancy unless and until the non-purchasing cotenants refuse to contribute
their share of the purchase price.188
§ 2.03(c). Tenancy by the Entirety.
At common law a conveyance to husband and wife created a tenancy by the entirety, which resembled a joint tenancy with right
of survivorship, but was based on the usual four unities of time, title, possession and interest in addition to the fifth unity of a valid
marriage. It was also distinct in not recognizing a right in either individual tenant to compel severance or partition. Utah has departed
from this common law characteristic of tenancies by the entirety.189
The origin of tenancy by the entirety is unknown, but Bracton acknowledged some form of concurrent ownership between husband
and wife:
Some tenements are privately owned, the property of an individual by himself, without a parcener or one joined to him,
others are not held alone but with another joined to him or a parcener: with one conjoined, as where a man holds with
his wife, or conversely, who are not called parceners because their rights and the property do not admit of division, for
they are one flesh though different souls ....190
Although in some jurisdictions it has been held that the married woman’s property act has abolished the tenancy by the entirety,
because the married woman has the right to own and control her own property, no such ruling has been issued by Utah courts. A
conveyance to husband and wife presumptively conveys a joint tenancy, rather than a tenancy in common or a tenancy by the entirety,
but the fairly numerous references to tenancy by the entirety in Utah statutes and cases compel the conclusion that the estate is still
recognized in Utah.
Utah statutes make reference to tenancy by the entirety in the contexts of property owners in municipalities,191 fraudulent transfers,192
City Mines Co. v. Stichting Mayflower Mt. Fonds, 140 P.3d 1200 (Utah 2006) (reviewing an owelty award under Utah Code § 78-39-41 as an alternative to a
prejudicial partition under Utah Code § 78-39-1).
182. Clawson v. Silver, 26 P.3d 209 (Utah 2001) (for a proposed partition of land held by tenants in common, alternatives to public sale needed to be explored
further before the sale could be ordered); Edgar v. Wagner, 572 P.2d 405 (Utah 1977).
183. Funk v. Young, 592 P.2d 619 (Utah 1979).
184. Sperry v. Tolley, 199 P.2d 542 (Utah 1948).
185. Mathews v. Baker, 155 P. 427 (Utah 1916).
186. Rasmussen v. Sevier Valley Canal Co., 160 P. 444 (1916); McCready v. Fredericksen, 126 P. 316 (Utah 1912); Smith v. North Canyon Water Co., 52 P. 283
(1898).
187. Olwell v. Clark, 658 P.2d 585 (Utah 1982); Memmott v. Bosch, 520 P.2d 1342 (Utah 1974); Holbrook v. Carter, 431 P.2d 123 (Utah 1967); Heiselt v.
Heiselt, 349 P.2d 175 (Utah 1960); Clotworthy v. Clyde, 265 P.2d 420 (Utah 1954).
188. McCready v. Fredericksen, 126 P. 316 (Utah 1912).
189. Clearfield State Bank v. Contos, 562 P.2d 622 (Utah 1977) (headnote only).
190. Bracton, f. 208.
191. Utah Code §§ 10-2a-102(3)(a)(ii), -401(3)(a)(ii). See also Utah Code § 17B-1-104(2)(a)(ii) (stipulates the number of tenants by the entirety that must sign
a petition, protest, or request).
192. Utah Code § 25-6-102(2)(c).
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partnerships,193 intestate succession and wills,194 conservators,195 security registration,196 criminal offenses against property,197 and, until
1999, termination of estates by death.198 The last mentioned provision invites the survivor under an estate by the entirety to petition to have
verified what effect the cotenant’s death has had on the survivor’s estate.199 In Utah, either spouse may transfer his or her interest held by
them as tenants by the entirety without affecting the interest of the other spouse; the purchaser of such interest becomes a tenant in
common with the non-grantor spouse.200
§ 2.03(d). Tenancy in Coparcenary.
Under the old common law, tenancy in coparcenary arose when two or more heirs obtained a tenancy by descent, rather than by
inter vivos conveyance. Coparcenary was thus distinguishable from the other concurrent estates of joint tenancy and tenancy in
common, which could be created only by inter vivos conveyance, until the Statute of Wills was enacted in 1540. Coparcenary was, like
a joint tenancy, characterized by the “unities” of time, title, interest, and possession; however, like the tenancy in common — and
unlike the joint tenancy — it carried no right of survivorship.201 Coparcenary was further distinct from the other ancient co-ownerships
in that each coparcener had the right to compel partition of the estate.202 The right of partition was not conferred upon joint and
common tenants until 1539 and 1540.203
The origins of the tenancy in coparcenary are very obscure, but it is reasonable to assume that it was a useful and needed form of
landholding in a society that had adopted primogeniture, either for when no son existed to inherit, or when the local custom did not
follow primogeniture. Most likely coparcenary would arise in the former circumstance, and coparceners would usually be sisters. The
most direct early source about coparcenary is Bracton.204
Although isolated references to parceners occur in the statutes of many American states, it is a property interest of almost complete
obscurity in modern times. Utah statutes make two cryptic and uninformative references to parceners in partition provisions.205
§ 2.03(e). Marital Property.
Early English common law attempted to provide some security for surviving spouses by the rights of dower and curtesy. The
widow’s dower consisted of a life estate in one-third of the lands in which the late husband had held a right of seisin in a present legal
estate of inheritance during the marriage. The widower’s right of curtesy consisted of a life estate in all lands owned by the wife in fee
simple or fee tail during the marriage. While both spouses were still living and married, the husband had an estate “by the marital
right” in all lands owned by the wife in a present legal freehold estate, a right which gave exclusive possession of the lands and their
profits, a unilateral right in the husband to convey or mortgage, and the right to subject the land as satisfaction for the husband’s
debts. In Utah, as in most American states, enactment of the married woman’s property act effectively abolished the husband’s estate
by the marital right. Utah’s provision was included and is still found in the original state constitution:
Real and personal estate of every female, acquired before marriage, and all property to which she may afterwards
become entitled by purchase, gift, grant, inheritance or devise, shall be and remain the estate and property of such

193. Utah Code § 48-1d-202(3)(a).
194. Utah Code §§ 75-2-801(2)(c).
195. Utah Code § 75-5-408(1)(c); In the Matter of the Estate of Anderson, 671 P.2d 165 (Utah 1983).
196. Utah Code § 75-6-303.
197. Utah Code § 76-6-409. 3(1)(b).
198. Utah Code § 78-41-1 (repealed by 1999 Utah Laws ch. 175).
199. Id.
200. Clearfield State Bank v. Contos, 562 P.2d 622 (Utah 1977) (headnote only). See also John V. Orth, Ch. 33 Tenancies by the Entirety, § 33.07(f), Creditors’
Rights in 4 David A. Thomas (ed), Thompson on Real Property, Thomas Edition (2020).
201. Some dispute existed about whether coparceners had a right of survivorship, but the courts ultimately and consistently held that they did not. Y. B. 14
& 15 Edw. 3 (Rolls Series), 34 (1341); Y. B. 17 & 18 Edw. 3 (Rolls Series), 174 (1343).
202. Bracton, ff. 72-77b.
203. 31 Hen. 8, c. 1 (1539); 32 Hen. 8, c. 32 (1540).
204. Bracton, f. 72.
205. Utah Code §§ 78B-6-1212, -1213.
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female, and shall not be liable for the debts, obligations or engagements of her husband, and may be conveyed, devised
or bequeathed by her as if she were unmarried.206
The Utah legislature has also abolished dower and curtesy,207 enacting in their place provisions securing to a surviving spouse the
entire estate if the decedent spouse has no descendants, or if all of the decedent spouse’s descendants are also descendants of the
surviving spouse.208 If one or more of the decedent’s surviving descendants are not descendants of the surviving spouse, the surviving
spouse receives the first $75,000 plus one-half of the remaining intestate estate.209 If the decedent spouse left a will whose provisions
for the surviving spouse are considered inadequate, the surviving spouse has the right to instead choose an elective share consisting
of one-third of the augmented estate.210
Several state statutory provisions regulate particular aspects of property relationships between spouses. Conveyances between
husband and wife are considered the same as conveyances between persons not married to each other;211 civil actions between
spouses over their individual property rights may be maintained as if they were not married;212 and neither spouse “can remove the
other or their children from the homestead without the consent of the other, unless the owner of the property shall in good faith
provide another homestead suitable to the condition in life of the family ....”213
In distribution of marital property upon death or divorce, Utah follows common law rather than community property rules. In
general and traditionally, this meant that, upon dissolution of the marriage, spouses obtained that marital property to which they held
title. When distributing property, the court must first determine whether [property in dispute] is marital or separate property,"214 with
marital property ordinarily including “all property acquired during the marriage . . . whenever obtained and from whatever source
derived."215 In recent decades this old rule has become subject to the court’s duty to consider all the marital assets of the spouses and
distribute them equitably. According to this principle, spouses should presumptively receive equal shares of property they acquired during
the marriage, but the equality of shares may be modified to achieve “equity” between spouses.
The equitable distribution principle is codified in the Utah statutory provision directing division of property upon divorce: “When a
decree of divorce is rendered, the court may include in it equitable orders relating to the ... property ....”216 Courts are obligated to
take into account all marital property, consider all factors relating to equity between spouses in dividing that property, and to explain
the findings supporting their decrees of distribution.217

206. Utah Const. Art. XXII, § 2; A nearly identical provision was found in the Utah Code at Sec. 30-2-1, which added the word “bequest” before the phrase
“or devise.” However, both provisions were repealed in 1999 by Laws 1997, ch. 222, § 1. See Utah Code § 30-2-1, and Art. XXII, § 2 (Supp. 2004). For a general
description of the repeals see also Holman v. United States, 2005 U.S. Dist. LEXIS 3088 (D. Utah 2005).
207. Utah Code § 75-2-113.
208. Utah Code § 75-2-102.
209. Id.
210. Utah Code §§ 75-2-201 et seq.
211. Utah Code § 30-2-3.
212. Utah Code § 30-2-6.
213. Utah Code § 30-2-10.
214. Dahl v. Dahl, 2015 UT 23.
215. Keyes v. Keyes, 2015 UT App 114, 351 P.3d 90; see also Andersen v. Andersen, 2016 UT App 182 (the district court did not err in holding that money
from a settlement in a civil rights lawsuit was marital property).
216. Utah Code § 30-3-5(1).
217. See, e.g., Dahl v. Dahl, 2015 UT 23 (Four things a district court must do before distributing marital assets: (1) "identify the property in dispute and
determine whether [it] is marital or separate property," (2) "consider whether there are exceptional circumstances that overcome the general presumption that
marital property be divided equally," (3) "assign values to each item of marital property so that [a] distribution strategy . . . can be implemented," and (4) distribute
the marital assets "consistent with the distribution strategy."); Burge v. Facio, 88 P.3d 350 (Utah App. 2004) (court upheld maintenance order upon divorce,
which provided that the wife would retain all interest in both her house and her IRA accounts, that neither party would receive alimony, and items of personal
property were to be divided in a manner the parties deemed fair and equitable); Davis v. Davis, 76 P.3d 716 (Utah App. 2003) (finding that trial court made
sufficient factual findings concerning alimony and the distribution of the couple’s retirement accounts, citing the disparity in the parties’ earning potential and
over $16,000 in payments that the wife made on the family farm and home during the divorce); Kelley v. Kelley, 9 P.3d 171 (Utah Ct. App. 2000) (the trial court’s
failure to apply the required systematic approach or to address exceptional circumstances when allocating property between a common law husband and wife
upon dissolution of the common law marriage, required remand for the court to allocate property under the proper standard); Cummings v. Cummings, 993 P.2d
248 (Utah App. 1999); Bradford v. Bradford, 993 P.2d 887 (Utah App. 1999); Gardner v. Gardner, 748 P.2d 1076, 1078 (Utah 1988); Newmeyer v. Newmeyer, 745
P.2d 1276 (Utah 1987); Woodward v. Woodward, 656 P.2d 431 (Utah 1982); Larsen v. Larsen, 2006 Utah App. LEXIS 320 (Utah Ct. App. 2006) (upholding equitable
division of parties’ commingled property, which included business as well as personal assets and liabilities) Hartvigsen v. Hartvigsen, 2018 UT App 238 (the district
court did not err in deciding that property owned by one spouse remained his sole property after divorce, even though he conveyed it to himself and his spouse
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§ 2.04. The Concept of Waste as Applied to Real Property Ownership.
§ 2.04(a). Definition of Waste
“Waste” is the technical term of law that describes a use of property by one lawfully in possession of the property, which use is
detrimental to another’s interest in the same property. More specifically, waste is the destruction or alteration of property by an
owner in possession, to the detriment of one or more others who hold an interest in the property and who are usually not in
possession. To constitute waste, an act or omission must be wrongful, unreasonable, or improper, and must be permanently harmful
to the value of the premises, including impairment of evidence of title. Typical examples of waste are cutting of timber or neglect of
buildings by a life tenant in possession, for which a reversioner or remainderman has a cause of action in waste.
Waste as a legal concept is only indirectly related to the modern popular meaning of waste, which refers to thoughtlessly or
carelessly using or squandering some resource. The term waste probably came into English from similar Old French and Latin words
signifying a place that was empty and desolate as well as a place that had been plundered, ravaged or destroyed.218 The dual
connotations of barrenness and damage are both elements in the modern legal concept of waste. According to that concept, waste is
an act or omission that is wrongful, unreasonable, or improper, and is permanently harmful to the value of the premises, including
impairment of evidence of title.
§ 2.04(b). Development of the Common Law of Waste
Waste law is one of the common law doctrines with deepest roots in feudalism. In medieval England land was almost always
occupied by some type of tenant, so the law of waste performed the important function of defining the extent of occupants’ rights of
use and the consequences of misuse or neglect. Accordingly, an extraordinary number of early English statutes defined and refined
waste law. In the 13th century no fewer than six major statutory pronouncements dealt with waste law, beginning with the Magna
Carta in 1215 and concluding with the Statute of Waste in 1292. Probably no other common law doctrine received such heavy statutory
attention so early in its development.
The statutes introduced more convenient legal procedures for controlling waste and mandated the harsh remedies of treble
damages and forfeiture of the property. While English jurisprudence eventually rejected multiple damages and forfeiture, the
American colonies and states either received them into their common law or re-enacted them in many of their state statutes. In both
countries, however, even with statutory sanction, the extreme remedies available in the traditional actions of waste were left largely
unused when the more facile action on the case for waste became acceptable; the action on the case yielded only single damages and
no forfeitures.
Litigation in waste cases remained popular in the United States as long as American society was essentially agrarian; thus many of
the leading cases arose in the early decades of the 19th century. These cases reaffirm the basic principles of the old common law
doctrine, especially that a present possessor is required to preserve the property essentially unchanged in value and character, in
anticipation of the time when the future interest ripens into possession. Both misuse and neglect are prohibited; limited duties of
repair and maintenance are imposed; payment of current taxes, mortgage interest, and insurance premiums is required; use of timber
and extraction of mineral and other resources is permitted under limited circumstances; and some beneficial changes in the character
of the property and its improvements are permitted. The rights of a future interest holder to control the use and condition of the
property in the hands of present possessors weaken as the future interests become more remote or less likely to eventually vest.
Waste litigation has become relatively rare today, and waste cases may be affected by changes in other areas of the law. For
instance, most states have now adopted some form of implied warranty of habitability, requiring landlords to maintain the residential
rental premises in minimally safe and habitable condition. These requirements effectively shift from tenants to landlords many of the
duties of maintenance and repair that, under the law of waste, rested with tenants as present possessors of the property.
§ 2.04(c). Elements of Conduct That Is Considered Waste.
§ 2.04(c)(1). Committed by One Who Is Lawfully in Possession of the Property.
Waste commonly arises from the destruction, misuse, alteration, or neglect of property, and can be committed only by a party
lawfully in possession of the property.219
§ 2.04(c)(2). A Wrongful Act or Omission.
Numerous types of wrongful acts or omissions have been held to constitute waste and these usually fall into several general
as joint tenants. Considering all factors, including his wife’s threats to leave him if he did not convey the property and his clear lack of intent to convey it, the
district court exercised its equitable discretion in awarding the premarital property to the husband).
218. 12 Oxford English Dictionary 139 (1970).
219. Genesco, Inc. v. Monumental Life Ins. Co., 577 F. Supp. 72 (D. S. C. 1983) (cause of action for waste must be against one legally in possession of the
property; a mortgagee who was also the assignee of landlord’s interest in the leased premises was permitted to recover in a waste action against landlord).
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categories that are mentioned frequently in published judicial opinions. The categories are usually described in such terms as abuse
or destructive use of property; consumption of things belonging to the inheritance; acts contrary to the ordinary course of good
husbandry; unreasonable or improper use; mismanagement; unlawful acts or omissions of duty; destruction of things on the land not
included in the land’s temporary profits; spoliation, spoil or destruction of houses, gardens, trees, or other corporeal hereditaments;
improper destruction or material alteration or deterioration of the freehold; acts which are willful and constitute lack of ordinary care;
ill husbandry; use of resources prodigally or without any considerable return or effect; and improper conversion of rents and profits
by a mortgagor.
§ 2.04(c)(3). Damage to the Property Interest of Another.
Not all misuse of property constitutes waste. To be considered waste, the resultant harm from wasteful conduct must be prejudicial
to an interest in the property held by another, such as a remainderman or co-owner of a concurrent estate.220 The types of damage
that have been held to constitute waste have been described as those tending to destroy security for mortgage; lasting damage or
permanent loss to the freehold or its improvements or anything forming an essential part of the freehold; permanent injury to the
inheritance; definite physical injury; depreciation of value; substantial injury; increase in the burden on the estate; acts causing the
disherison221 of the remainderman; acts or omissions which tend to destroy the identity of the property or impair evidence of title;
and destruction of the corporeal hereditaments on the premises.
§ 2.04(d). Types of Waste Recognized in Modern Law.
Waste as a legal concept appears in several forms, active and passive, concrete and abstract, present and prospective.
Voluntary or commissive waste consists of deliberate or voluntary destructive acts.222 A common example is causing damage to or
destruction of a building on the premises.223
Permissive waste may be described as neglecting or failing to prevent injury to the property or the failure to exercise ordinary care
in preserving the property.224 In the United States, courts have consistently upheld a right of action for permissive waste.225
Equitable waste consists of acts committed by the lawful possessor and within the rights of possession, but which are nevertheless
harmful to the property. Courts of equity are said to act particularly against a tenant’s acts which are wanton, malicious or
unconscientious. For instance, the owner of a defeasible fee, at law not liable in waste to the holder of the reversionary or executory
interest, could be held liable for conduct abusive of the property under a theory of equitable waste.226
Equitable waste is today largely a theoretical concept, almost never invoked in modern cases. In no reported case of the twentieth
century has a court decreed liability under a theory of equitable waste.
Ameliorative waste is a controversial concept according to which some acts that increase the value of the premises can be
considered waste under some circumstances. This concept is supposedly based on the notion that the land should be turned over to
the remainderman or reversioner essentially unchanged from the time of the preceding grant.227 A better rationale is that not all
changes benefitting the present possessory interest are necessarily beneficial for the future freehold; if the present change, even
though adding value at the moment, actually injured the freehold’s value, impaired its evidence of title, or added to its burdens, it
could be charged as waste. The concept has lost much force in England and in the United States.
Originally included within the concept of permissive waste, innocent waste came to mean property damage that occurred without
220. Genesco, Inc. v. Monumental Life Ins. Co., 577 F. Supp. 72 (D. S. C. 1983) (landlord neglect leading to cancellation of a lease assigned as security for
payment of a debt is waste as between landlord and mortgagee).
221. “Disherison” means to deprive an heir of the right to succeed to the estate of an ancestor, and is also referred to as “disinheritance. ”
222. Moore v. Phillips, 627 P.2d 831 (Kan. App. 1981).
223. Dorsey v. Speelman, 459 P.2d 416 (Wash. App. 1969) (interior of house destroyed by tearing out walls and ceilings, destroying cabinets, and ripping out
wiring).
224. Prudential Ins. Co. of Am. v. Spencer’s Kenosha Bowl, Inc., 404 N. W. 2d 109 (Wis. App. 1987) (action for failing to keep building roof in good repair).
225. Prudential Ins. Co. of Am. v. Spencer’s Kenosha Bowl, Inc., 404 N. W. 2d 109 (Wis. App. 1987) (non-assuming grantee of mortgagor liable in permissive
waste to mortgagee for failing to keep building roof in good repair).
226. Landers v. Landers, 151 S. W. 386 (Ky. 1912) (the owner of a defeasible fee interest could be restrained from injurious acts which were wanton and
unconscientious abuses of fee owner’s rights).
227. In Palmer v. Young, 108 Ill. App. 252 (1903), the court declared that any change in the character of the property would be waste, and if the change
increased the value of the property, it would still be actionable as ameliorative waste. In Ohio, when the land occupant reduced a muck pond and created an
artificial lake in its place, in preparation for a golf course, the court conceded it could be technically considered waste, but because of the increased value to the
estate, no liability would result. J. H. Bellows Co. v. Covell, 162 N. E. 621 (Ohio App. 1927). Most authority on ameliorative waste is from British courts, cited for
American courts in 27 Ruling Case Law Waste, §§ 3, 38 (1920). See especially Meux v. Cobley, 2 ch. 253 (1892), holding that replacing meadowland and arable
ground with a market garden was ameliorating waste, but denying damages or injunction.
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the fault (or neglect) or participation of the possessory tenant, such as damage caused by accident or by a trespasser. No liability for
innocent waste attaches in England or in the United States today.228
Eventual waste is a rare label used to describe the wasteful conduct of one in possession of property which has become the subject
of an action to try title. The common procedural remedy to restrain such waste and to obtain damages for waste already caused since
institution of the title action was a writ of estrepement. Thus, a court decreed, in dictum, that “all such acts as would be deemed
waste, when done by an admitted particular tenant, if done after the institution of any suit involving title, or of a suit for partition, it
may be well to denominate eventual waste.”229
§ 2.04(e). The Law of Waste in Utah.
Utah gives broad statutory expression to an ordinary action for waste, and authorizes recovery of treble damages:
If a guardian, tenant for life or years, joint tenant, or tenant in common, of real property commits waste on the property,
any person aggrieved by the waste may bring an action against the person. Judgment in action may include treble
damages.230
A mortgagee would be considered “any person aggrieved” by waste committed by the mortgagor in possession, and so could bring
an action for waste under this statutory provision. In a “lien theory” state, such as Utah,
in which the mortgagee or [trust deed] trustee is considered only to have a security interest in the property, the
mortgagee or trustee may have an action in waste for damages only if the security has been substantially impaired, which
is a higher threshold of actionable injury than in the ordinary waste case.231
An aggrieved mortgagee in Utah is also given a statutory right to bring an action for injunction to restrain the commission of waste
on the mortgaged property:
The court or judge may upon a showing of good cause enjoin the party in possession of the property from doing any act
to injure the property during the foreclosure of a mortgage on it, or after a sale on execution.232
Also, a tenant . . . for a term less than life, is guilty of an unlawful detainer if the tenant:
. . . (d) . . . commits or permits waste on the premises; . . . .233
For the purposes of oil, gas and mining activities, waste is extensively defined234 and curtly prohibited235 by statute. The three-year
statute of limitations for waste is ameliorated by a discovery rule pertaining to “waste ... committed by means of underground works
upon any mining claim ....”236
Utah Rule of Civil Procedure 69C, “Redemption of Real Property After Sale,” provides a remedy for a redemptioner or purchaser of
real property, when waste has been committed on the property before sale or redemption:
A purchaser or redemptioner may file a motion requesting the court to restrain the commission of waste on the property.
After the estate has become absolute, the purchaser or redemptioner may file an action to recover damages for waste.237

228. A series of 19th century American cases included statements in dictum to the effect that a life tenant is liable to a remainderman for waste committed
by a stranger. These were founded in part on a statement of Coke’s that a “tenant by the curtesie, tenant in dower, tenant for life, yeares, etc. shall answer for
the waste done by a stranger, and shall take their remedy over. ” Coke, 1 Institutes *54a. The most recent American case reaffirming this position, again only in
dictum, is Dix v. Jaquay, 88 N. Y. S. 228 (1904). It seems safe to assume that the doctrine of liability for innocent waste is now dead in the United States.
229. Duvall v. Waters, 1 Bland. (Md. Ch. ) 569, 575 (1827).
230. Utah Code § 78B-6-1001.
231. David A. Thomas, Chapter 70, “Waste,” in 8 David A. Thomas (ed.), Thompson on Real Property, Thomas Edition 70.09 (2020).
232. Utah Code § 78B-6-907.
233. Utah Code § 78B-6-802(1)(d); See also Torrez v. Posada, 2005 Utah App. LEXIS 431 (Utah Ct. App. 2005) (under Utah Code at Sec. 78-36-3, tenants were
guilty of an unlawful detainer for committing waste and then remaining in possession of the property for more than three days after receiving notice to quit).
234. Utah Code § 40-6-2(29).
235. Utah Code § 40-6-3. This entire statutory provision, one of the shortest in the Utah Code, simply declares, “The waste of oil or gas is prohibited. ”
236. Utah Code § 78B-2-305(1). See Breiggar Properties v. H.E. Davis & Sons, 2002 Utah LEXIS 78 (June 7, 2002) (statute of limitations barred a claim against
a contractor that placed waste materials on nearby land).
237. Utah R. Civ. P. 69C(j)(1).
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§ 2.05. The Rule Against Unreasonable Restraints on Alienation.
§ 2.05(a). The Common Law of Restraints on Alienation.
Since at least the fifteenth century, or perhaps earlier, direct restraints on alienation have been void at common law. Thus if a
grantor purports to convey a fee simple absolute interest to a grantee, but in the conveyance includes language prohibiting the grantee
from alienating the property, the restriction on alienation is considered void, not only because it is inconsistent with (or “repugnant”)
to the fee interest, but because of the law’s distaste for direct restraints on alienation that inhibit marketability of land. This
unmarketability has the further unwanted effects of concentrating land in the ownership of a few, discouraging installation of
improvements, and generally inhibiting availability of credit where the land cannot be used as security.238
Some direct restraints are “disabling,” in the sense that any attempt at alienation is considered void. Other direct restraints are
“forfeiture” restraints, in the sense that an attempted alienation works a forfeiture of the property, with ownership shifting to another
party. Still other direct restraints are “promissory” only, enforceable by injunction or damages. In the majority of jurisdictions,
including Utah, all direct restraints against alienation are considered void.239 More recent cases in some jurisdictions, however, uphold
some direct restraints that prohibit only some alienations or prohibit alienation only under some circumstances unless the restraints
are considered unreasonable. “Indirect” restraints, that is, restrictions on use or some property right other than alienation, which
restrictions indirectly render the property less marketable, are also disfavored but will be upheld if they are considered reasonable
under the circumstances.
§ 2.05(b). The Utah Rule Against Restraints on Alienation.
In the 1964 case of Page v. Page,240 the Utah Supreme Court held void as against public policy a direct disabling restraint on
alienation. The restraint was in a provision of a decree of distribution prohibiting grantees from alienating the property without the
consent of the decedent’s parents. The court noted that the restraint was a direct and disabling restraint and was repugnant to the
grant in fee simple. Seven years earlier, a federal district court in Utah had interpreted Utah law to uphold, as a reasonable and valid
indirect restraint on alienation, a corporate bylaw giving the corporation the first right to buy shares from shareholders at a properly
appraised price.241 The federal court was persuaded by authority in other jurisdictions suggesting such a restraint was indirect enough
that the rule of reasonableness could apply.
These ancient and stable rules were raised to prominence in the 1970’s when institutional lenders began to enforce a little-noticed
standard provision in their lending documents, the so-called “due on sale” clause. Typically these clauses permit the lender to
accelerate, or declare immediately payable, the entire unpaid balance of the loan if the debtor transfers the property, with the intent
that the grantee take primary responsibility for payment of the debt that is secured by the land. As an alternative to acceleration, the
lender could require an increase in the interest rate. In an era of rapidly rising interest rates, lenders used the due on sale clauses to
raise the interest rates on older loans which had become burdened with lower than market interest rates. Borrowers, on the other
hand, hoped to use those low rates to attract potential buyers, and attacked the due on sale clauses as unlawful restraints on
alienation; in quieter times the clauses were accepted as valid devices to ensure lenders that their security would not be impaired by
transfer of the mortgage to an unreliable grantee.
In 1982, the Utah Supreme Court in Redd v. Western Savings & Loan Corp.,242 affirmed the rule voiding direct restraints on
alienation, as announced in the case of Page v. Page,243 but considered a due on sale clause (permitting the lender to accelerate
payments or increase the interest rate if the borrower should attempt to alienate the property) as only an indirect restraint or
inhibition on alienation. Regarding such indirect restraints, the Utah court adopted a rule enforcing the restraint if it is reasonable.
The due on sale clause in this case was considered a reasonable restraint, even though the court remarked that competing policies in
this situation made the matter “ideally suited to legislative resolution.”244 Meanwhile the Utah Legislature had already acted (but after
the facts in the Redd case had arisen), and had declared that provisions such as due on sale clauses “constitute unreasonable restraints
on alienation to the detriment of the public welfare.”245 The Redd court cited this legislation, which retroactively voided due on sale
238. See A. James Casner, 6 American Law of Property § 26. 3 (1952).
239. Page v. Page, 394 P.2d 612 (Utah 1964) (“any provision of an instrument ... which purports to prohibit or restrain the conveyee or owner in fee alienating
the property ... is void”).
240. Id.
241. Shumaker v. Utex Exploration Company, 157 F. Supp. 68 (D. Utah 1957).
242. 646 P.2d 761 (Utah 1982).
243. 394 P.2d 612 (Utah 1964).
244. Redd v. Western Savings & Loan Corp. 646 P.2d 761, 767 (Utah 1982).
245. Utah Code § 57-15-1, enacted in 1981.
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clauses, and invited interested parties to seek legislative resolution of the issue in the case, but for some reason refused to adopt the
legislative judgment on reasonability. The court’s dicta did not clarify matters; on the one hand, the court termed the due on sale
clause “a reasonable restraint justified by legitimate interests of the parties,” and, on the other hand, declared that “[w]e eschew
taking sides in a battle of economic forces.”246 The constitutionality of the Utah legislation declaring the due on sale clauses to be
unreasonable restraints on alienation was quickly challenged by institutional lenders, but was upheld by the U.S. District Court for the
District of Utah in Utah League of Insured Savings Associations v. State.247
Meanwhile, several issues regarding due on sale clauses swiftly became moot, because federally insured lenders required their use
and federal legislation in 1982 declared their validity, thus invoking an exception in the Utah legislation, exempting loans sold to federal
agencies.248 The United States Supreme Court held that the Federal Home Loan Bank Board’s regulation approving use of due on sale
clauses pre-empted conflicting state rules regarding federal savings and loan associations.249 Thereafter, economic conditions softened,
so that instances of due on sale clause enforcement became less frequent. The legal residue of the due on sale clause controversy
consists of more recent Utah jurisprudence on the rule prohibiting restraints on alienation. This jurisprudence now consists of (1) a Utah
Supreme Court ruling that only direct restraints and unreasonable indirect restraints on alienation are void, and (2) a lengthy state statute
voiding various restraints imposed in the context of assuming indebtedness on residential real property.250
Independent of the due on sale clause controversy, the Utah Legislature has declared “the rule of property known as the rule
restricting unreasonable restraints on alienation ” is inapplicable to defeat historic preservation easements and other interests created
under the state Historical Preservation Act,251 or to defeat provisions of the state Condominium Ownership Act.252 Retirement trusts
are also declared exempt from any rule “concerning the suspension of the power of alienation of title to property.”253 The Utah
Supreme Court has upheld both a condition precedent and a use restriction.254
§ 2.06. The Rule Against Perpetuities.
The infamous rule against perpetuities (RAP) was created at common law to prevent future interests from remaining unvested for
indefinite periods of time, thus thwarting the control of the “dead hand” in disposing of future property interests. The common-law
rule against perpetuities was most succinctly expressed by John Chipman Gray: “No interest is good unless it must vest, if at all, not
later than twenty-one years after some life in being at the creation of the interest.”255 Under this rule, the question of whether a
particular real property interest will vest within the period allowed by the rule is decided at the time the interest is created. If the
interest can, under any hypothetical scenario, fail to vest, or definitively not vest, within the required period, then the interest is invalid
ab initio. Interests subject to the rule are unvested non-grantor future interests (contingent remainders, executory interests, options,
powers of appointment), though in some cases, a vested interest can be invalidated if it is part of a “class gift” that contains invalid
contingent future interests.
Utah abandoned the common law rule in 1997 in favor of the more comprehensible Uniform Statutory Rule Against Perpetuities
(USRAP)256, which was developed “to make uniform the law ... among the states enacting it.”257
Utah again amended its RAP statute in 2003 to create a unique variant of the USRAP that features a 1,000-year “wait-and-see”
246. 394 P.2d at 767.
247. 555 F. Supp. 664 (D. Utah 1983).
248. Utah Code § 57-15-8. 5.
249. Fidelity Federal Savings and Loan Ass’n v. de la Cuesta, 458 U. S. 141, 102 S. Ct. 3014, 73 L. Ed. 2d 664 (1982).
250. Utah Code §§ 57-1-1 to -11.
251. Utah Code § 9-8-505 (originally enacted in 1975).
252. Utah Code § 57-8-28 (originally enacted in 1963).
253. Utah Code § 22-6-1 (originally enacted in 1961).
254. Utah Golf Association, Inc. v. City of North Salt Lake, 79 P.3d 919 (Utah 2003) (under an agreement for sale of land where a grantee was obligated to
either build its headquarters building or, if it wished to resell the land, first enter into a 20-year use agreement for the land, both the condition precedent and
the use restriction were enforceable).
255. John C. Gray, The Rule Against Perpetuities § 201 (4th ed. 1942).
256 Unif. Statutory Rule Against Perpetuities (Unif. Law Comm’n 1990).
257. More than half of American states have adopted the Uniform Statutory Rule Against Perpetuities.
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period to validate interests. Each of these regimes is described in greater detail below.
§ 2.06(a). Utah’s Statutory Rule Against Perpetuities.
For interests created on or after May 5, 2003, the current Utah Statutory Rule Against Perpetuities (Utah RAP) is the governing
law,258 and the common law RAP is expressly disavowed. 259 The Utah RAP is an adaptation of the USRAP, but with several notable
exceptions.
As with the USRAP, the Utah RAP is a “wait and see” statute. That is, the validity of an unvested future interest is not automatically
invalidated at the time of grant if it violates the rule. Rather, unvested future interests are allowed to continue in effect for a specified
period, and if they have satisfied the conditions for vesting before the end of that period, then they are considered valid. An interest
is only invalidated if it fails to vest prior to the end of the period. Under the USRAP, the wait-and-see period is 90 years (based on the
69-year then-life expectancy of an individual plus the 21-year period of the common law RAP). The wait-and-see period in Utah is
1,000 years. Needless to say, no cases have arisen in which this rule has been tested, nor will they for some time.
Unlike the USRAP, the Utah RAP does not automatically validate an interest if it would be valid under the common law RAP. Thus,
in Utah, there is no reason to perform a common law RAP analysis on an interest. Upon the petition of an interested person, a court
may reform an otherwise invalid interest so that it vests prior to the expiration of the 1,000-year period so long as it most closely
approximates the transferor’s manifested plan of distribution.260 The power of reformation also applies to a class gift that contains
one or more unvested interests and the time has arrived when the share of any class member is to take effect in possession or
enjoyment.261
§ 2.06(b). Utah’s 1998 Statutory Rule Against Perpetuities.
Effective July 1, 1998, Utah adopted a version of the Uniform Statutory Rule Against Perpetuities.262 The general objective of the
uniform act was to soften the impact of the common-law rule against perpetuities, which — as a rule of law — sometimes has
invalidated both inter vivos and testamentary dispositions of property interests to the surprise of or contrary to the intentions of
grantors. Under the common-law rule, an invalid disposition (that is, one that violated the time restraints of the rule against
perpetuities) is judged as to its validity as of the moment of the conveyance and is considered invalid, if at all, from the outset.
§ 2.06(c). Utah’s Common Law Rule Against Perpetuities.
When Utah still observed the common law rule against perpetuities, cases holding the following were handed down: the rule
applies to both legal and equitable interests;263 the rule is satisfied by vesting in interest, not necessarily vesting in possession;264 the
rule is satisfied by a determination that vesting will either definitely occur or definitely not occur within the permitted time; whether
the rule is satisfied must be assessed at the time the interest is created, not later; the validating or measuring life must be sought
among persons who can affect vesting (including, for example, a preceding life tenant, the taker or takers of the interest that is
contingent, a person who can affect the identity of such taker or takers, and a person who can affect a condition precedent); and the
perpetuities period for a holder of the interest who is not a natural person and who would otherwise also be the validating or
measuring life is twenty-one years.
In 1996 the Utah Court of Appeals attempted to give a definitive statement of Utah’s common-law rule against perpetuities in the
case of Coulter & Smith, Ltd. v. Russell.265 An option agreement with an indefinite or contingent closing date was held both subject to

258 Utah Code Ann § 75-2-1201 et seq.
259 Utah Code Ann § 75-2-1208.
260 Utah Code Ann § 75-2-1205.
261 Utah Code Ann § 75-2-1205(2).
262. Utah Code §§ 75-2-1201 et seq, (1998), amended by Utah Code §§ 75-2-1201 et seq. (2003).
263. However, a deed held in escrow confers on the purchasers no legal or equitable interest that is subject to the rule against perpetuities. Anderson v.
Anderson, 386 P.2d 406 (Utah 1963).
264. Anderson v. Anderson, 386 P.2d 406 (Utah 1963).
265. Coulter & Smith, Ltd. v. Russell, 925 P.2d 1258 (Utah App. 1996), aff’d in part, rev’d in part, remanded by Coulter & Smith, Ltd. v. Russell, 966 P.2d 852
(Utah 1998).
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and in violation of the rule against perpetuities. In Fisher v. Bailey,266 the court held an apparently open-ended option valid under the
rule against perpetuities because other provisions of the option agreement indicated a completion date for the overall project.
Other Utah cases upheld option-like agreements as valid under the common law rule against perpetuities. A grantee’s right of first
refusal to purchase an adjacent tract from the grantor and her heirs and assigns, was deemed not to extend beyond the lives of the
named grantees, who were considered the measuring lives.267 An option that could be renewed annually by either party was held not
subject to the rule against perpetuities because it would extend for only one year, unless affirmatively renewed for an additional
year.268 An option giving vendors a right to repurchase was limited in duration to the lifetime of one of the vendors, and so did not
violate the rule against perpetuities.269 The consistent results of these cases were noted by the dissenting judge in the 1996 Coulter &
Smith case (which invalidated an option), who declared, “Never before has a reported Utah case invalidated any interest whatsoever
based on the rule against perpetuities ... Utah decisions have used a variety of rationales to find land interests valid against rule against
perpetuities attacks.”270
§ 2.07. Estates Based on Homestead Rights.
§ 2.07(a). Definition of Homestead.
The term “homestead” has acquired several connotations and denotations in the language of the law, and considerable confusion
exists among both lawyers and the public at large over those various meanings. A succinct and helpful description of those meanings
is best supplied by a good legal dictionary:
Homestead:
[1] In a popular sense, the place of the home — the residence of the family; it represents the dwelling house in which
the family resides, with the usual and customary appurtenances, including the outbuildings of every kind necessary or
convenient for family use, and the lands used for the purposes thereof.
[2] In a legal sense, a term strictly American but susceptible to a variety of conceptions, one being immunity from the
claims of creditors,
[3] another the restriction of the conveyance or incumbering of such property,
[4] still another a provision for the surviving spouse and minor children to be made out of the lands of a decedent, which
may or may not be property to which a homestead exemption has attached, and
[5] in still other senses, the right, based on residence and cultivation, to acquire a tract of land out of the public lands of
the United States, and the subject of such a right.
[6] Used in a will by way of describing the subject matter of a devise, ... the term “homestead” is not limited to the
quantity or value of land denominated in applicable statutes as constituting an exemption from execution.271
Of the meanings listed above, the most common uses for the term “homestead” are as referring to (1) certain rights given to
widows by statutes in lieu of dower, and to (2) rights in realty given to families to preserve the family as against its creditors. The
statutes and decisions concerning homestead in Utah all relate to homestead in this latter sense, as an exemption from creditors,
rather than to homestead as an estate in land.
Statutes which deal with homesteads as exemptions from creditors also fall into two categories, statutes which create a homestead
and statutes which create in certain types of realty an exemption from levy of execution. Homestead in Utah arises out of a state
constitutional provision which is clearly intended to create an exemption from creditors’ execution levies, rather than create a new
estate:
The Legislature shall provide by statute for an exemption of a homestead, which may consist of one or more parcels of
lands, together with the appurtenances and improvements thereon, from sale on execution.272
266. 385 P.2d 985 (Utah 1963).
267. Clark v. Shelton, 584 P.2d 875 (Utah 1978).
268. Hidden Meadows Development Co. v. Mills, 511 P.2d 737 (Utah 1973).
269. Kamas State Bank v. Bourgeois, 380 P.2d 931 (Utah 1963).
270. Coulter & Smith, 925 P.2d at 1267 (Jackson, J., dissenting).
271. James A. Ballentine, Ballentine’s Law Dictionary 564-565 (3d ed. 1969) (bracketed paragraph numbers added for clarity).
272. Utah Const. Art. XXII, § 1.
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Shortly after this constitutional provision was adopted and implemented by statute, the Utah Supreme Court announced its view
of the exemption’s purpose as to aid in preservation of the family:
The object of the statute was to foster families as factors and beneficiaries of society, and thus promote the general
welfare, and secure their permanency, and protect their homesteads from forced sale, as far as that could be done
without injustice to others. These statutes were not enacted as poor laws, to save property of the impecunious and slothful
from the payment of their just debts, but to protect the family homestead of all classes of people, without reference to the
pecuniary responsibility of the owner.273
The Utah Supreme Court has also expressed the view that the homestead exemption is based on a public policy that protection of
some family property from claims of creditors is an encouragement toward good citizenship.274
Utah’s most recent legislation to carry out this constitutional mandate, the Utah Exemptions Act,275 was enacted in 1997 and
entitles, as amended, a person to an exemption of up to $42,000applicable to property located in Utah that is the person’s primary
personal residence.276 If the property claimed as exempt is jointly owned, the exemption may be increased to $84,000.277 Primary
personal residence (which may consist of one or more parcels of property)278 means
a dwelling or mobile home and the land surrounding it, not exceeding one acre, as is reasonably necessary for the use of
the dwelling or mobile home, in which the individual and the individual’s household reside.279
The exemption from judicial lien, levy, execution or forced sale does not apply to statutory liens for property taxes and assessments
on the property, security interests in the property, judicial liens for debts created for the purchase of the property, judicial liens
obtained on debts created by failure to provide for support or maintenance of dependent children, and consensual liens obtained on
debts created by mutual contract.280 The exemption can only be claimed by a human being, not an entity.281 Water rights owned by
the homestead claimant are exempt to the extent they are necessary for the homesteads’ domestic and irrigating purposes, unless those
rights in the form of corporate stock are subjected to call, assessment or sale by the issuer. A materialman’s lien may not be foreclosed
on property that was already selected and declared as a homestead at the time the material was furnished;282 conversely, a homestead
claimed after work has been done cannot be used to exempt the property from a mechanic’s lien.283
In the Utah Code provisions on rights-of-way across federal lands, “highway” is defined to include “homestead roads.”284
If a homestead claimant conveys the homestead property, the grantee takes the property free of any lien from which it would have
been exempt while owned by the grantor.285 The grantor holds the proceeds of such a sale, up to the amount of the exemption,
exempt from levy, execution or other process for one year after receipt;286 and the grantor who disposes of one homestead may select

273. Kimball v. Salisbury, 53 P. 1037, 1039 (Utah 1898).
274. Homeside Lending, Inc. v. Miller, 31 P.3d 607 (Utah App. 2001) (homestead statutes are enacted as a matter of public policy in the interest of humanity,
and thus are favored in the law and are accorded a liberal construction); Panagopulos v. Manning, 69 P.2d 614 (Utah 1937); But see Houghton v. Miller, 118 P.3d
293 (Utah Ct. App. 2005) (to qualify for Utah’s homestead exemption, a property owner must reside on the premises, because the exemption is designed as a
defense against forced sale of an already existing right); White v. White, 2017 UT App 140 (while Houghton v. Miller held that occupancy is a requirement to
claim the exemption, occupancy alone is not enough. The exemption can only be claimed by a human being, not an LLC).
275. Utah Code §§ 78B-5-501 et seq.
276. Utah Code § 78B-5-503(2)(a)(ii).
277. Utah Code § 78B-5-503(2)(b)(ii).
278. Utah Code § 78B-5-503(2)(c)(i).
279. Utah Code § 78B-5-503(1)(c).
280. Utah Code § 78B-5-503(3). The exemption feature of the homestead may require that the exemption amount be paid in cash rather than applied as a
credit against a judgment. Jackson v. Halls, 2013 UT App 254.
281 White v. White, 2017 UT App 140, 402 P.3d 136 (a homestead exemption could not be claimed when the property was a primary residence but was
owned by an L.L.C. instead of an individual).
282. Volker-Scowcroft Lumber Co. v. Vance, 103 P. 970 (Utah 1909).
283. Evans v. Jensen, 168 P. 762 (Utah 1917).
284. Utah Code § 72-5-301(4)(b)(i).
285. Utah Code § 78B-5-503(5)(a).
286. Utah Code § 78B-5-503(5)(b).
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another.287
Because the 1997 homestead provisions introduced the definition of homestead as the primary personal residence, but retain the
somewhat unique provision that a homestead may consist of more than one parcel of land, presumably any multiple-parcel
homesteads would consist of contiguous parcels.288
§ 2.07(b). Declaration of Homestead.
To obtain the benefit of a homestead exemption, an owner must select and claim the homestead property by means of a
declaration. The signed and acknowledged declaration must be filed with the county recorder where the property is located, or served
upon the sheriff or other office conducting an execution. The filing or service must occur prior to the time stated in the notice of the
execution.289 If the declaration is not properly or timely filed or served, the execution passes title to the purchaser “free and clear of
all homestead rights.”290 However, if no bid at an execution sale exceeds the amount of the declared homestead exemption, the
property that includes the homestead shall not be sold at execution.291 If property including a homestead is sold under execution, it
may be redeemed under procedures set forth in Rule 69C of the Utah Rules of Civil Procedure;292 and if the sale results in a deficiency,
“the property may not be subject to another execution to cover the deficiency.”293 The Utah Supreme Court has ruled that an execution
sale of property subject to a properly declared homestead “is absolutely void,”294 unless, of course, the property’s value exceeds the
amount of the homestead exemption.295
The declaration of homestead shall contain:
(a) a statement that the claimant is entitled to an exemption and, if the claimant is married, a statement that the claimant’s spouse
has not filed a declaration of homestead;
(b) a description of the property subject to the homestead;
(c) an estimate of the cash value of such property; and
(d) a statement specifying the amount of the homestead claimed and stating the name, age, and address of any spouse and
dependents claimed to determine the value of the homestead.296
These requirements, quoted from the statute, are from a provision enacted in 1981, and do not match precisely with the 1997
redefinition of the homestead, which, as amended, establishes the amount for the primary personal residence of an individual
homestead claimant at $42,000. Therefore, the homestead declaration, under these new requirements should indicate that the
claimant is the owner of the property, the property is the claimant’s primary personal residence, a statement of joint ownership and
claimed exemption of up to $84,000 if appropriate, and no reference to spouse or dependents. Such a declaration could be as simple
as the following:
DECLARATION OF HOMESTEAD
This Declaration of Homestead is made by (Claimant’s Name), of (Claimant’s Address, including city, county, state and ZIP Code),
hereafter referred to as Claimant. [If the property is jointly owned and each joint owner is claiming a homestead, give name and
address of additional claimant, and alter the following provisions accordingly for two claimants and an exemption of up to $42,000].
The Claimant declares as follows:
1. Pursuant to Utah Code §§ 78B-5-501 et seq., the Claimant is entitled to and hereby claims a homestead exemption in the

287. Utah Code § 78B-5-503(6).
288 See generally In re Wilson, 2015 Bankr. LEXIS 350, (A bankruptcy debtor was allowed to claim an exemption for two contiguous parcels of land, because,
while only one contained the personal residence, the other was necessary to comply with the city’s setback requirements. But the claim for a third contiguous
parcel was denied, because it was not residential).
289. Utah Code § 78B-5-504(1); Sanders v. Cassity, 586 P.2d 423 (Utah 1978).
290. Utah Code § 78B-5-504(3).
291. Utah Code § 78B-5-504(5).
292. Utah Code § 78B-5-504(6).
293. Id.
294. Payson Exch. Sav. Bank v. Tietjen, 225 P. 598, 599 (Utah 1924); Kimball v. Salisbury, 56 P. 973 (Utah 1899).
295. Gilroy v. Lowe, 626 P.2d 469 (Utah 1981).
296. Utah Code § 78B-5-504(2).
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following described real property:
[Description of the property subject to the claimed homestead exemption].
2. [Optional] The Claimant is married and the Claimant’s spouse has not filed a declaration of homestead.
3. The property described in ¶ 1 is the Claimant’s primary personal residence.
4. The estimated cash value of the property described in ¶ 1 is $ ___________.
5. The Claimant claims a homestead exemption in the amount $ ___________.
DATED this _____ day of __________, 20__.
__________________________
[Signature of Claimant]
[Acknowledgement]297
If an owner fails to claim an available homestead exemption (such as in a case of desertion), the owner’s spouse or dependent, or
any other authorized person (such as guardian or one with power of attorney), may make the claim.298 If the owner holds the property
concurrently with one or more other tenants in common or joint tenants, a creditor of one of the cotenant owners may obtain a levy
and sale of the individual debtor’s interest in the property, subject to that debtor’s right to an exemption, and the purchaser at an
execution sale may have the property partitioned or the individual debtor’s interest severed.299 A married owner who wishes to convey
an interest (including security interest or contract interest) in the property for which the owner has filed a declaration of homestead
must have the spouse join in the conveyance, or else the conveyance is invalid.300
Although an attempted execution on property protected by the homestead exemption is void, the homestead right may be waived.
The waiver must be established by clear and convincing evidence that the waiver was intended,301 and an attempted waiver by an
owner that is inimical to the rights of the owner’s spouse and dependents will not be recognized.302 Although Utah courts have in the
past denied that a homestead could be affected by abandonment, because state law apparently did not require that the homestead
be occupied,303 the 1997 state homestead legislation required that the homestead be the owner’s “primary personal residence”304
and abandonment is now a real possibility for compromising homestead rights.
Homestead allowances, not to be confused with the homestead exemptions described above, are mentioned in statutes governing
administration of decedents’ estates. A surviving spouse, whose decedent spouse was domiciled in Utah, is entitled to a homestead
allowance of $22,500, which is “exempt from and has priority over all claims of the estate.”305 If no spouse survives, the $22,500 may
be divided among surviving minor and dependent children.306 This homestead allowance is in addition to any share passing to the
surviving spouse or minor or dependent child by intestate succession, but is chargeable against any share passing by the will of the
decedent, unless the will provides otherwise.307 A surviving spouse’s elective share of a decedent spouse’s estate is drawn from the
decedent’s “augmented” estate, which does not include the value of the homestead allowance.308
297. A commercially published Declaration of Homestead form available to Utah homestead claimants is dated October, 1994, and is therefore out of date,
and, in any event, did not meet precisely all the statutory content requirements.
298. Utah Code § 78B-5-510.
299. Utah Code § 78B-5-512.
300. Utah Code § 78B-5-504(4).
301. In re Dalton’s Estate, 167 P.2d 690 (Utah 1946).
302. Payson Exch. Sav. Bank v. Tietjen, 225 P. 598 (Utah 1924); Kimball v. Salisbury, 53 P. 1037 (Utah 1898).
303. Zuniga v. Evans, 48 P.2d 513 (Utah 1935).
304. Utah Code § 78B-5-503(2); See Houghton v. Miller, 118 P.3d 293 (Utah Ct. App. 2005) (denying a property owner’s defense under Utah’s homestead
exemption to defeat a creditor’s lien on the property because neither owner occupied the premises at the time the lien attached to the property and thus the
property was not the owners’ “primary personal residence”).
305. Utah Code § 75-2-402.
306. Id.
307. Id.
308. Utah Code § 75-2-204. See also Utah Code § 75-2-207.
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§ 2.08. Adverse Possession; Boundary Disputes.
§ 2.08(a). Adverse Possession.
§ 2.08(a)(1). Policy Considerations.
According to the legal rules grouped together under the heading of “adverse possession,” one who is not the owner of property
may acquire ownership of the property under certain circumstances of long, uninterrupted possession. These rules may differ slightly
in each state, but they are usually a combination of traditional common-law rules and state statutes that modify specific points of the
common law. Many, upon first learning of the adverse possession rules, find them objectionable because they seem to facilitate
shifting of property ownership over the objection and often without the knowledge of the true owner; admittedly, such situations
arise where one who is not occupying and perhaps not paying close attention to one’s property does not readily discover that
ownership has passed to an adverse possessor. Much more commonly, however, the adverse possession rules help resolve difficult
questions of title: for instance, when a good faith occupant of land has an invalid deed or is in occupancy by mistake, and the true
owner has paid so little attention to the land that the mistaken occupancy is not discovered until years have passed, the adverse
possession rules will often pass title to the occupant, who has perhaps invested much money and labor into maintaining and improving
the property. In these situations, the adverse possession rules encourage the best utilization of the property and resolve conflicting
claims to property ownership.
An adverse possessor is usually one who enters without permission and may therefore be treated as a trespasser. However, at the
moment the adverse possession requirements are met, the erstwhile trespasser becomes the new owner and rightful possessor. One
who enters by permission, and is therefore not a trespasser, may be deemed a trespasser and potential adverse possessor if and when
the permissive status of occupancy is somehow changed.
§ 2.08(a)(2). Traditional Requirements.
Adverse possession is most often encountered in the context of real property, but the rules apply also to personal property, with
title to stolen art works being an issue of continued high interest.309
In order for the change of property title by operation of law to occur, several significant requirements must be met. These include,
at common law, (1) that the possessor be in actual possession of the property, and the possession is continuous and uninterrupted
for the length of time required in that jurisdiction, (2) that the possession be “open and notorious” — that is, that the presence and
activities of the adverse occupant be conspicuous enough that the true owner could learn of the occupancy if the owner were at the
site of the property, (3) that the possession be “adverse” to the ownership of the true owner, and (4) that the adverse possession be
“exclusive.” Utah and some other states principally in the western U.S. add a fifth requirement, probably intended to reduce the
incidence of adverse possession, that the adverse possessor also pay the property taxes levied on the property during the period of
adverse possession. Also, in addition to the tax payment requirement, Utah and virtually all other states have enacted statutory
provisions that modify or expand the common-law rules, so that in any particular state the adverse possession rules are a combination
of common-law (or judge-made) rules and statutory provisions. In Utah this combination of common law and statute means that no
coherent, organized expression of the adverse possession rules can be found in any one official source and that the statutes, in
particular, must be read against the backdrop of traditional common-law rules. Despite this need to understand the statutory
provisions in light of common-law rules, it has been held that the statutory requirements are the exclusive method for acquiring title
by adverse possession.310
Traditionally, a private party may not obtain title by adverse possession against the government. In Utah, this matter is not
completely clear. Utah courts consider property interests owned by the federal government not susceptible to adverse possession,311
and property held by local governments and used or dedicated for public purposes is by statute exempt from adverse possession
claims.312 As yet no authority exists on whether property interests held by the state are subject to adverse possession claims, although
the Utah Supreme Court, in one decision denying adverse possession of Sevier County land, proclaimed that title to the public domain
cannot be acquired by adverse possession.313

309. See, e.g., David A. Thomas, Adverse Possession: Acquiring Title to Stolen Personal Property, 10 Probate & Property 12 (March/April 1996).
310. Jenkins v. Morgan, 196 P.2d 871 (Utah 1948); Home Owners’ Loan Corp. v. Dudley, 141 P.2d 160 (Utah 1943).
311. Hanks v. Lee, 195 P. 302 (Utah 1920); Utah Copper Co. v. Eckman, 152 P. 178 (Utah 1915).
312. Utah Code § 78B-2-216; Nyman v. Anchor Development, L.L.C., 2003 UT 27, 73 P.3d 357 (Utah 2003) (a neighbor could not bring an adverse possession
claim against the government because, as a matter of first impression, the county acquired the land when the taxes were not paid; this acquisition constitutes a
“public use” under the statute and precludes adverse possession).
313. Peterson v. Johnson, 34 P.2d 697 (Utah 1934), citing Utah Copper Co. v. Eckman, 152 P. 178 (Utah 1915) (holding that no adverse possession title may
be perfected on land prior to passing of title from the United States government).
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§ 2.08(a)(3). Based on a Statute of Limitations.
The essential characteristic of adverse possession is that it is based on a statute of limitations. If an adverse possessor has been in
possession for the required length of time, then the true owner is no longer permitted to bring a legal action to oust or eject the
possessor from the property. However, courts now agree that the adverse possession rules do more than merely prohibit the owner
from using the courts to get the property back; these rules also actually change the ownership of the property. In Utah, the basic
adverse possession rule is part of the statutory provisions on limitations of actions:
(1) In an action for the recovery of real property, it is presumed that:
(a) the person establishing legal title to the property has been in possession of the property; and
(b) any occupation of the property has been under and in subordination to the legal title.
(2) Subsection (1) may be rebutted by showing that the property has been held and possessed adversely to the legal title
for at least seven years before commencement of the action.314
This provision, therefore, establishes the adverse possession period for Utah at seven years. Here it should be noted that the closely
related rules in Utah for acquiring a prescriptive easement over another’s property require a use that continues for at least 20 years;315
contrary to Utah, most states employ a prescriptive easement period that is the same as the adverse possession period.
§ 2.08(a)(4). Presumption Favoring Legal Owner.
The statute of limitations provision quoted above also makes explicit the requirement that the possession be “adverse” and that
possession by someone other than the legal title holder is presumed to be not adverse, i.e., “under and in subordination to the legal
title,” unless the adverse possession is made to appear.316 Once adverse possession is made to appear, the presumption in favor of
the legal title holder is overcome.317 For possession to be adverse in Utah, it must meet all the state statutory requirements for adverse
possession, including payment of taxes.318
The presumption favoring the legal title holder is reiterated in the next statutory section,319 but a special shortened adverse
possession period of four years is provided for occupants holding a tax title to the property, who are presumed to be the owners by
adverse possession if they show prima facie evidence of the tax title and have paid all property taxes on the property during the four
years.320 A tax sale creates a new title that is prima facie adverse to the original title.321 If the county takes title because no purchaser
appears at a tax sale, the county may acquire the more comprehensive adverse possession title by adversely possessing the property
for four years thereafter.322 A party claiming adverse possession title under these tax title provisions must, of course, actually possess
the claimed property in a manner that is open, adverse and “hostile” to the legal owner’s interest in the property.323
§ 2.08(a)(5). Interaction of Common-Law Rules with Utah Statutory Requirements.
Although the statutory method of acquiring title by adverse possession is the exclusive method in Utah, the statutory provisions
do not explicitly mention all of the traditional common law requirements for adverse possession. In abbreviated form these common
314. Utah Code § 78B-2-208. This provision, which specifically governs adverse possession actions, is also consistent with other Utah limitations provisions
imposing a seven-year period on actions for recovery of real property and on causes of action, defenses and counterclaims founded upon title to or rents and profits
out of real property. Utah Code §§ 78B-2-204, 78B-2-207.
315. Harkness v. Woodmansee, 26 P. 291 (Utah 1891).
316. Salt Lake City v. Silver Fork Pipeline Corp., 5 P.3d 1206 (Utah 2000) (the presumption is against the acquisition of a right by adverse use, and the burden
of proof is upon the party asserting the right); Spring Creek Irrigation Co. v. Zollinger, 197 P. 737 (Utah 1921); Fares v. Urban, 151 P. 57 (Utah 1915); English v.
Openshaw, 78 P. 476 (Utah 1904); Funk v. Anderson, 61 P. 1006 (Utah 1900); Needham v. Salt Lake City, 26 P. 920 (Utah 1891).
317. Farrer v. Johnson, 271 P.2d 462 (Utah 1954); Sheppick v. Sheppick, 138 P. 1169 (Utah 1914).
318. Grayson Roper Ltd. Partnership v. Finlinson, 782 P.2d 467 (Utah 1989).
319. Utah Code § 78B-2-209.
320. Id. This abbreviated, four-year limitations period for adverse possession applicable to tax title holders has its counterpart in the limitations provisions
relating to real property actions, generally. Utah Code §§ 78B-2-205, 78B-2-206, 78B-2-101.
321. Welner v. Stearns, 120 P. 490 (Utah 1911); Salt Lake City Inv. Co. v. Fox, 90 P. 564 (Utah 1907).
322. Bozievich v. Slechta, 166 P.2d 239 (Utah 1946).
323. Valley Inv. Co. v. Los Angeles & S. L. R. R., 225 P.2d 722 (Utah 1950); Bozievich v. Slechta, 166 P.2d 239 (Utah 1946).

82

law rules of acquiring title by adverse possession, as mentioned above, are that the possession must be:
(1) adverse or “hostile” to the rights of the legal owner,
(2) continuous and uninterrupted for the required time (seven years in Utah),
(3) “open and notorious,” that is, conspicuous enough so that the legal owner could observe that someone else was actually
occupying the property, and
(4) exclusive.
The Utah statutes mention but do not define the adverse requirement; mention the continuous requirement; do not mention the
“open and notorious” requirement, but give several important examples without clarifying whether these are the only circumstances by
which this requirement can be met; do not mention the “exclusive” requirement; and add the requirement for payment of taxes.
§ 2.08(a)(5)(i). Adverse or “Hostile.”
Possession is adverse or “hostile” if it is without the permission of the owner. Although some take the view that any unexplained
possession of property should be presumed adverse, so that the legal owner has the burden of proving that it is permissive,324 the
Utah statutes establish the opposite presumption, that occupancy of the property by someone other than the legal owner is presumed
to be under and in subordination to the legal title.325
This leads to the issue of the adverse possessor’s subjective state of mind or ‘intent.’ Although some states require that the adverse
possessor act in good faith, albeit mistaken, or that the adverse possessor not be acting in bad faith, Utah courts seem to have
fashioned a more objective view of the intent requirement. The Utah courts concede that the character of the possession cannot
always be determined from declarations of the possessors, and that an adverse possessor in Utah must act with apparent intent to
maintain possession of the property, regardless of who holds the legal title.326 Mere passive possession without intent to claim the
property is insufficient.327 If possession has begun as permissive, its transformation into adverse possession requires a conspicuous
change in the parties’ relationship regarding possession. The possessor must repudiate the original rightful and permissive possession,
whether as a tenant, licensee, or co-tenant of other concurrent owners.328 In many cases this attitude of “adverseness” (or the overly
strong term “hostility”) in possession is referred to as “claim of title,” meaning that one is in possession intending not to share
possession with anyone else. “Claim of title,” the attitude of adverseness, must always be distinguished from “color of title,” which
refers usually to a written instrument, decree or judgment on which an adverse possessor’s occupancy may be founded; such a document
may give the appearance, or “color,” of legal title but is in fact defective or otherwise ineffective to do so. Unfortunately, many attorneys
and judges and an occasional state statute in some other state interchange or otherwise erroneously use the terms “claim of title” and
“color of title”.
§ 2.08(a)(5)(ii). Continuous and Uninterrupted Possession for Seven Years; Tacking
Utah statutes require that adversely possessed property “has been occupied and claimed continuously for seven years . . . .”329
Continuity can be interrupted in various ways, but the interruption by the owner’s re-entry must be actual and physical, not merely
by declarations or verbal protests;330 indeed, the interruption must be open, notorious, and under a claim of right, manifesting an
intention to repossess the property and dispossess the occupant.331 However, a perhaps preferable alternative to self-help re-entry
324. William B. Stoebuck and Dale A. Whitman, The Law of Property 856 (3d ed. 2000).
325. Utah Code §§ 78B-2-208, 78B-2-209; Salt Lake City v. Silver Fork Pipeline Corp., 5 P.3d 1206 (Utah 2000) (“The presumption is against the acquisition of
a right by adverse use, and the burden of proof is upon the party asserting the right”).
326. Pioneer Inv. & Trust Co. v. Board of Education, 99 P. 150 (Utah 1909). In this regard, Utah follows the ”Maine” approach enunciated in Preble v. Maine
Cent. R. Co., 85 Me. 260, 27 A. 149 (Me. 1893), which is today generally disfavored by most states in favor of the more accommodating “Connecticut” approach
established in French v. Pearce, 8 Conn. 439 (Conn. 1831).
327. Id; Gold Mt. Dev., L.L.C. v. Missouri Flat, Ltd., 2005 Utah App. LEXIS 258 (Utah Ct. App. 2005) (denying a claim for adverse possession because the
possessor did not give notice of his hostile intent to occupy the land for any purpose other than for grazing livestock).
328. See Olwell v. Clark, 658 P.2d 585 (Utah 1982); Campbell v. Box Elder County, 962 P.2d 806 (“It is firmly established under Utah law that permissive use
cannot result in . . . adverse possession.”); Golden Meadows Properties, LC v. Strand, 2010 UT App 257, 241 P.3d 375 (Utah App. 2010) (unsuccessful adverse
possession claimant held to have occupied by permission).
329. Utah Code § 78B-2-214; Salt Lake County v. Metro W. Ready Mix, Inc., 89 P.3d 155 (Utah 2004) (judgment reversed and case remanded to determine
if adverse possession had occurred when there were disputed fact issues (1) as to whether a corporation’s use of property was continuous for seven years and
(2) as to whether it paid property taxes for that period).
330. Wellsville East Field Irrigation Co. v. Lindsay Land & Livestock Co., 137 P.2d 634 (Utah 1943); see also Harrison v. SPAH Family Ltd, 2020 UT 22 (phone
call to police did not interrupt prescriptive period).
331. Hammond v. Johnson, 66 P.2d 894 (Utah 1937).
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by the legal owner is for the owner to commence legal action — in ejectment or to try title — as anticipated by statute. If such an
action is commenced with the period of the statute of limitations but is terminated “otherwise than upon the merits” after the
limitations period has expired, the plaintiff may re-commence the action within one year.332 When a landowner’s lawsuit is successful,
the judgment relates back to the time when the suit was filed, and the use is said to be interrupted at that time.333 However, an
unsuccessful lawsuit does not interrupt the prescriptive period at all.334
Land used seasonally for pasturage or for other seasonal uses is considered held continually, even though others may be on the
land during the off-season; their possession is deemed not inconsistent with the adverse possessor’s use of the land.335 An adverse
possessor who leases the land to tenants, with breaks between tenancies, may still be considered to have continuous possession.336
By a practice known as “tacking,” an adverse possessor may count the adverse possession periods of previous adverse possessors,
if there is a sequential connection between them known as privity.337 To show privity, the earlier possessors, whose possessions must
also have been adverse, must have evinced some intent to transfer to their successors a possessory claim, which may be established
by a written instrument, oral transfer of possession or other circumstances.338
A common continuity issue in adverse possession disputes is the time when the seven-year limitations period commences to run.
Typically, a limitations period commences to run when a cause of action arises, and this same rule applies in adverse possession
cases.339 If one adversely possesses property whose possessory right is in a life tenant, the adverse possession period does not
commence against a remainderman or other future interest holder, until the future interest becomes a presently possessory estate.
According to Utah statutes, if a legal owner is under the legal disability of minority340 or incompetence341 when the adverse
possession commences, the cause of action does not accrue and the period does not commence to run until the disability is at an end:
A statute of limitations may not be applied to a person’s ability to bring an action during a period in which the person is:
(1) a minor; or
(2) mentally incompetent.342
“A person may not take advantage of a [legal] disability, unless it existed when the person’s right of action accrued.”343 “When two
or more disabilities coexist at the time the right of action accrues, the limitation does not attach until all are removed.”344
§ 2.08(a)(5)(iii). “Open and Notorious.”
A key factor in mitigating the supposed surprise and unfairness of adverse possession is that the adverse possession is required to
be “open and notorious,” that is, capable of being noted, or conspicuous; thus the legal owner has seven years to notice that someone
else is trying to take permanent possession of the property. A frequent issue in adverse possession cases is determining exactly which
332. Utah Code § 78B-2-111.
333 Harrison v. SPAH Family Ltd, 2020 UT 22.
334 Id.
335. Cooper v. Carter Oil Co., 316 P.2d 320 (Utah 1957); Adams v. Lamicq, 221 P.2d 1037 (Utah 1950).
336. Montgomery & Mullen Lumber Co. v. Quinby, 128 P. 402 (Utah 1912). Possession by the tenant is deemed possession by the landlord. Utah Code § 78B2-217; Allred v. Allred, 182 P.3d 337 (Utah 2008) (the possession requirement of adverse possession can be satisfied through a tenant of the adverse possession
claimant).
337. Salt Lake City v. Silver Fork Pipeline Corp., 5 P.3d 1206 (Utah 2000) (under the doctrine of “tacking,” adverse possession may be completed by a series
of possessors in privity); Royal St. Land Co. v. Reed, 739 P.2d 1104 (seven year statutory requirement was satisfied within “just a few years” after a woman
adversely possessed the land for five years, nine months, and thirteen days and then conveyed the property to someone else); Eddington v. Clegg, 639 P.2d 143
(Utah 1981).
338. Home Owners’ Loan Corp. v. Dudley, 141 P.2d 160 (Utah 1943).
339. Olwell v. Clark, 658 P.2d 585 (Utah 1982); Scott v. Hansen, 422 P.2d 525 (Utah 1966).
340. Memmott v. Bosh, 520 P.2d 1342 (Utah 1974). The age of majority is currently 18 years of age, and minors can also attain their majority by marriage.
Utah Code § 15-2-1.
341. Imprisonment was deleted as a disability as to causes of action arising after April 27, 1987. Laws 1987, ch. 19, § 6.
342. Utah Code § 78B-2-224.
343. Utah Code § 78B-2-109.
344. Utah Code § 78B-2-110.
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land or how much land was occupied adversely. Utah, like many other states, considerably eases resolution of this issue if the adverse
possessor occupies under some written instrument or judgment (which is presumably ineffective to confer legal title, but nevertheless
suggests the good faith of the occupant). This is the so-called “color of title.” Such a written instrument or decree or judgment of a court
authorized to issue it, when coupled with occupancy of some or all of the property, permits adverse possession to be established over
all the property described in the instrument, decree or order.345 However, if the property described in the written document is divided
into lots, only the lots actually occupied are eligible for adverse possession.346
Utah statutes specifically describe what is required to establish adverse possession over property under a written instrument,
decree or order, and these requirements, obviously enacted at a time when Utah was a much more agrarian society, are all intended
to satisfy the fairness factor raised by the requirement that adverse possession be “open and notorious”:
For the purpose of constituting an adverse possession by any person claiming a title based upon a written instrument or
a judgment or decree, the property is considered to have been possessed and if:
(1) it has been usually cultivated or improved;
(2) it has been protected by a substantial enclosure;
(3) although not enclosed, it has been used for the supply of fuel, fencing timber, for the purpose of husbandry, or for pasturage
or for the ordinary use of the occupant; or
(4) where a known farm or single lot has been partly improved, the portion of the farm or lot which may have been left not
cleared or not enclosed according to the usual course and custom of the adjoining county is considered to have been
occupied for the same length of time as the part improved and cultivated.347
Examples of these documents that constitute “color of title” include a deed from a remainderman before the life tenant’s death,348
a defective or invalid tax deed,349 and a contract for the sale of land that has been so fully performed that the purchaser is entitled to
the conveyance;350 insufficient to be “color of title” are a mortgage which has not yet matured or of which no condition has been
breached351 and a mere contract for the sale of land.352
“Usually cultivated or improved” has been defined as the making of permanent and substantial changes, suitable for the particular
land, and sufficient to apprise the owner that the land is being subject to more possessory activity than an occasional trespass.353
If adverse possession is not founded upon a written instrument, then only the land actually occupied is considered adversely
occupied:
Where it appears that there has been an actual continued occupation of land under claim of title, exclusive of any other
right, but not founded upon a written instrument, judgment or decree, the land actually occupied, and no other, is
deemed to have been held adversely.354
In the same way Utah statutes define what constitutes adverse possession when the claim is based on a written instrument, a
statutory definition for adverse possession not founded on a written instrument is also provided, again with the objective of giving
adequate notice of the possession to the legal owner:
Land is considered to be possessed and occupied adversely by a person claiming title not founded upon a written
instrument, judgment, or decree in the following cases only, where:
(1) it has been protected by a substantial enclosure;
(2) it has been usually cultivated or improved; or
(3) labor or money amounting to the sum of $5 per acre has been expended upon dams, canals, embankments, aqueducts,
345. Utah Code § 78B-2-210.
346. Id. at (2).
347. Utah Code § 78B-2-211.
348. Mansfield v. Neff, 134 P. 1160 (Utah 1913).
349. Day v. Steele, 184 P.2d 216 (Utah 1947); Baker v. Goodman, 194 P. 117 (Utah 1920).
350. Central Pacific Ry. v. Tarpey, 168 P. 554 (Utah 1917).
351. Baker v. Goodman, 194 P. 117 (Utah 1920).
352. Memmott v. Bosh, 520 P.2d 1342 (Utah 1974); Central Pacific Ry. v. Tarpey, 168 P. 554 (Utah 1917).
353. Day v. Steele, 184 P.2d 216 (Utah 1947).
354. Utah Code § 78B-2-212.
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or otherwise for the purpose of irrigating the land.355
These requirements are substantially the same requirements for adverse possession under a written instrument, so the difference
is mostly that in the case of claim of title by written instrument, the extent of land subject to the adverse possession claim is defined
by the instrument; without a written instrument, the extent of the adverse possession claim is defined by actual possession.
In several circumstances, prospective adverse possessors must make extra efforts to make the adverseness of their possession
“open and notorious.” Not only may a tenant normally not acquire title by adverse possession against the landlord during the tenancy,
but is further blocked for seven years after the termination of the tenancy; during this time the “possession of the tenant is considered
the possession of the landlord.”356 Probably a tenant could overcome this strong statutory obstacle only by leaving and re-entering
the property and giving clear communication to the landlord of the changed nature of the occupancy.
In situations of concurrent ownership — joint tenancy, tenancy in common and tenancy by the entirety — one cotenant may obtain
adverse possession against the others but only if the cotenancy is disavowed by acts of the most open and notorious character.357
Older Utah cases, while acknowledging the general rule just stated, suggested that in some circumstances — especially in the
troublesome cases when one cotenant obtained tax title to the property — a long time of sole occupancy by the tax purchaser coupled
with the others’ refusal to contribute to the tax payments could gradually render the possession adverse,358 but the Utah Supreme
Court’s 1982 decision in Olwell v. Clark reaffirmed the duty of the adversely possessing cotenant to make the new status explicit.
A mortgagor may claim the property occupied and free of the mortgagee’s rights only by adversely occupying the property for
seven years after breach of some condition of the mortgage.359 A licensee may obtain title by adverse possession against the licensor
by continuing in occupancy after the license relationship has ended, assuming clear notice of the change in status is given.360
§ 2.08(a)(5)(iv). Exclusive Possession.
Perhaps the most elusive requirement of adverse possession is that it be exclusive. The term does not even appear in Utah’s adverse
possession statutes, but it has been mentioned in cases.361 That adverse possession must be exclusive has been described as meaning
that “it must not be shared with the disseised owner,”362 but possession may also not be shared with a competing adverse possessor,363
and one Utah case suggests that possession may not be shared with any other third parties, even if they are not competing adverse
possessors.364 However, other Utah cases overlook casual or occasional third party use in cases of seasonal adverse possession.365 The
author has found it serviceable to consider that possession exclusive that is inconsistent with the rights of the legal owner.
§ 2.08(a)(6). Payment of Taxes.
Utah and several other mostly western states impose an additional requirement that adverse possessors pay taxes on the land
they occupy. While this requirement may have had its origins in 19th century railroads seeking ways to improve security of their huge
landholdings,366 it can be seen today as a requirement that may help ensure the good faith of adverse possessors. The Utah statute
requires that successful adverse possessors “have paid all taxes which have been levied and assessed upon the land according to

355. Utah Code § 78B-2-213.
356. Utah Code § 78B-2-217.
357. Olwell v. Clark, 658 P.2d 585 (Utah 1982).
358. Sperry v. Tolley, 199 P.2d 542 (Utah 1948); Mathews v. Baker, 155 P. 427 (Utah 1916); McCready v. Fredericksen, 126 P. 316 (Utah 1912).
359. Utah Code § 78B-2-219.
360. Raleigh v. Wells, 81 P. 908 (Utah 1905).
361. Memmott v. Bosh, 520 P.2d 1342 (Utah 1974); Jenkins v. Morgan, 196 P.2d 871 (Utah 1948).
362. William B. Stoebuck and Dale A. Whitman, The Law of Property 859 (3d ed. 2000)..
363. Ortmeyer v. Bruemmer, 680 S. W. 2d 384 (Mo. App. 1984).
364. Jenkins v. Morgan, 196 P.2d 871 (Utah 1948).
365. Cooper v. Carter Oil Co., 316 P.2d 320 (Utah 1957); Adams v. Lamicq, 221 P.2d 1037 (Utah 1950).
366. Averell Q. Mix, Payment of Taxes As a Condition of Title by Adverse Possession: A Nineteenth Century Anachronism, 9 Santa Clara Lawyer 244 (1969).
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law.”367 The taxes, if assessed,368 must be paid during the period of adverse possession, not after.369 The requirement of
contemporaneous payment of taxes is intended to provide one more means of signaling to the owner that the land is being adversely
claimed.370 The Utah Supreme Court has reasoned that if the adverse claimant fails to have the property taxes assessed to and paid
by the claimant, while the legal owner is paying all the taxes, this is evidence that the claimant did not in reality claim title to the
property.371 If the legal owner pays any of the taxes during the period of adverse possession, this payment interrupts the continuity
of events necessary to perfect title by adverse possession.372 The taxes may be paid by the adverse claimant or the claimant’s agent,373
or by the claimant’s predecessors.374 The holder of tax title need adversely possess, including payment of taxes, for only four years
after the delinquent tax sale or transfer, in order to perfect title by adverse possession.375
§ 2.08(a)(7). Adverse Possession of Water Rights.
Because water rights in Utah are subject to acquisition exclusively under the statutory rules for appropriation for beneficial use,376
acquisition by adverse possession is not applicable. However, for a period of time between 1903 and 1939, title to water rights could
be obtained by adverse possession.377
§ 2.08(b). Boundary by Acquiescence.
Many boundary discrepancies between adjoining landowners generate disputes that do not fall within the reach of adverse
possession rules, often because the possession has not been adverse and because taxes have not been paid. Nevertheless, Utah law
is sympathetic to the claim of a landowner who has occupied a neighbor’s adjacent land near the boundary line between them for a
very long time, apparently with the agreement or acquiescence of the neighboring owner. These rules are generally called the rules
for establishing a boundary by acquiescence, and they often result in a landowner acquiring title to land belonging originally to an
adjacent landowner. Although the concept of boundary by acquiescence is quite old, only in recent years has Utah clarified the
requirements to establish boundary by acquiescence.378 In brief, these requirements are that the adjacent owners must occupy their
respective parcels of land up to a visible line marked by monuments, fences, or buildings;379 the owners must mutually acquiesce380
367. Utah Code § 78B-2-214; Salt Lake County v. Metro W. Ready Mix, Inc., 89 P.3d 155 (Utah 2004) (judgment reversed and case remanded to determine
if adverse possession had occurred when there were disputed fact issues (1) as to whether a corporation’s use of property was continuous for seven years and
(2) as to whether it paid property taxes for that period).
368. Utah Copper Co. v. Chandler, 142 P. 1119 (Utah 1914).
369. Martin v. Kearl, 917 P.2d 91 (Utah App. 1996); Home Owners’ Loan Corp. v. Dudley, 141 P.2d 160 (Utah 1943).
370. Bowen v. Olsen, 268 P.2d 983 (Utah 1954); Martin v. Kearl, 917 P.2d 91 (Utah App. 1996) (a redemption certificate given after paying back-taxes is not
enough for adverse possession – “"payment of taxes" and "redemption of taxes" have two separate and well defined meanings; redemption is not "payment"
because it is only where the taxes have not been "paid" that there is a forfeiture and any need for redemption; a payment made after the land has been sold for
taxes is not made to discharge a claim for taxes but to redeem the land from the sale and reinvest the owner with legal title.”).
371. United Park City Mines Co. v. Estate of Clegg, 737 P.2d 173 (Utah 1987).
372. Marchant v. Park City, 788 P.2d 520 (Utah 1990); Parsons v. Anderson, 690 P.2d 535 (Utah 1984); Christensen v. Munstser, 266 P.2d 756 (Utah 1954).
373. Cooper v. Carter Oil Co., 316 P.2d 320 (Utah 1957).
374. Utah Code § 78B-2-214.
375. Utah Code § 78B-2-209.
376. Utah Code § 73-3-1; Salt Lake City v. Silver Fork Pipeline Corp., 5 P.3d 1206 (Utah 2000) (adverse possession claim to water rights was rejected).
377. Salt Lake City v. Silver Fork Pipeline Corp., 5 P.3d 1206 (Utah 2000) (holding, with respect to purportedly adverse use of water commenced before 1939,
that “the elements of proof necessary to acquire a prescriptive right to water are seven years of continuous, uninterrupted, hostile, notorious, and adverse
enjoyment under a claim of title with knowledge and acquiescence of the owner of the prior right and at a time when the owner of the right needed the water
adversely claimed,” citing College Irr. v. Logan River & Blacksmith Fork Irr. Co., 780 P.2d 1241, 1243 (Utah 1989)); Wellsville E. Field Irrigation Co. v. Lindsay Land &
Livestock Co., 137 P.2d 634 (Utah 1943).
378. Carter v. Hanrath, 885 P.2d 801 (Utah App. 1994), rev’d on other grounds, 925 P.2d 960 (Utah 1996); Staker v. Ainsworth, 785 P.2d 417 (Utah 1990);
LPM Corp. v. Smith, 2006 Utah App. LEXIS 277 (Utah Ct. App. 2006) (holding that the doctrine of boundary by acquiescence can be used to wrest even an entire
parcel of land from an adjacent landowner, provided each of the requirements to establish boundary by acquiescence are met).
379. Orton v. Carter, 970 P.2d 1254 (Utah 1998) (part of an old fence and a common driveway that straddled the boundary functioned as a visible line
marking the boundary for more than 20 years). In Englert v. Zane, 848 P.2d 165 (Utah App. 1993), a river functioned as a legally adequate boundary line for
purposes of boundary of acquiescence.
380. RHN Corp. v. Veibell, 96 P.3d 935 (Utah 2004) (the parties’ original acquiescence to a fence line as the boundary line for over 20 years controlled even
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in the line as their boundary;381 and the boundary must have been accepted for not less than twenty years.382
In Fautin v. Anderson,383 the Utah Supreme Court clarified the “occupancy” requirement in boundary by acquiescence claims and
differentiated between this doctrine and the similar doctrine of boundary by agreement. Under boundary by acquiescence, a claimant
does not have to prove occupancy on both sides of a visible line. Unlike boundary by agreement, which requires an “express parol
agreement” between the parties, boundary by acquiescence operates similar to adverse possession, with the “occupancy”
requirement operating similar to the “actual, open, and notorious” requirement of adverse possession.384
In Q-2 L.L.C. v. Hughes,385 the Utah Supreme Court held that title to land acquired through boundary by acquiescence vests when
all the elements of the claim are met, and a judicial adjudication only determines the prior point when title vested. Title acquired
through boundary by acquiescence can be transferred by "'grant, descent, adverse possession, or some other operation of law.”386
Fuller descriptions of these boundary rules are contained in Chapter 13.387
§ 2.09. The Effects of Accretion, Avulsion and Reliction on Land Ownership.
§ 2.09(a). Common Law Rules.
The three common law terms of accretion, avulsion and reliction relate to ownership of lands adjacent to and underneath streams
or bodies of water.388 If a land boundary is marked by the place where water meets the dry land, a shifting of the body or course of
water may shift the land boundary accordingly. Such a shift may occur gradually or suddenly, and assignment of ownership rights
resulting from the shift may depend on whether the shift is gradual or sudden.
Accretion is the process by which deposits of waterborne sediments cause a gradual increase in the dry land bordering the water.
If the owner of the shoreline is not the same owner as the owner of the adjacent submerged land, then by the process of accretion the
ownership of the newly enlarged shoreline is shifted to the existing shoreline owner and withdrawn from the owner of the submerged
land.
Another gradual process of changing shoreline is known as reliction, by which the permanent receding of water exposes previously
submerged land, which is added to the adjacent shoreline land. Again, as with accretion, ownership of the newly exposed shoreline is
assigned to the existing shoreline owner and withdrawn from the owner of the submerged land. Just the opposite occurs when erosion
gradually wears or washes away dry land, so the shoreline owner’s land is diminished.
The processes of accretion, reliction and erosion are all gradual and all result in a change in ownership as the watermarked land
boundary changes.
By contrast, the process known as avulsion is by definition a sudden change in the meeting point between land and water, and —
because of the suddenness — no change in ownership occurs. Thus, for example, if an earthquake causes land that was previously dry
shore land to become submerged, the shoreline owner would continue to own the newly submerged land. If it cannot be determined
whether the change in shoreline occurred gradually or suddenly, a gradual change is presumed.

when the parties later acted as though the true property line was correct); Low v. Bonacci, 788 P.2d 512 (Utah 1990) (mutual acquiescence not shown); Brown
v. Jorgensen, 2006 Utah App. LEXIS 159 (Utah Ct. App. 2006) (Utah Ct. App. 2006) (boundary by acquiescence not shown without proof that both parties accepted
an old fence as the boundary line).
381. In Van Dyke v. Cappell, 818 P.2d 1023 (Utah 1991), the Utah Supreme Court held that “objective uncertainty” regarding the correct boundary is not an
element of boundary by acquiescence.
382. Q-2 LLC v. Hughes, 2016 UT 8 ¶10, 368 P.3d 86. Ault v. Holden, 44 P.3d 781 787-88 (Utah 2002); Mason v. Loveless, 24 P.3d 997 (Utah App. 2001);
Jacobs v. Hafen, 917 P.2d 1078 (Utah 1996).
383 Anderson v. Fautin, 2016 UT 22.
384 Id ¶26.
385 2016 UT 8, 368 P.3d 86.
386 Id. ¶18; see also Pioneer Home Owners Ass'n v. TaxHawk Inc., 2019 UT App 213, 457 P.3d 393 (the district court erred in assuming that title acquired
through boundary by acquiescence can only be transferred by deed but for summary judgment, the moving party still bore the burden of proving that it acquired
title to the disputed strip in some way. Merely asserting that the predecessor alleged legal title and claiming current possession was not enough.).
387. See §13.05(b)(7)(ii).
388. See Phillip Wm. Lear, Accretion, Reliction, Erosion, and Avulsion: A Survey of Riparian and Littoral Title Problems, 11 J. Energy, Natural Resources &
Environmental Law 265 (1991).
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§ 2.09(b). Utah Cases.
In two pre-statehood cases, the Utah Supreme Court applied the doctrine of reliction. In Knudsen v. Omanson,389 a patentee of
land bordering on Utah Lake was held entitled to 160 acres of additional shoreline land exposed by the gradual subsidence of the lake;
a similar lawsuit over land bordering the same lake had been adjudicated a year earlier.390 In both cases, the government survey
showed the lake shore as a meander line and the court concluded that the shoreline owner was entitled to land up to the water’s
edge, even after the water receded. The Utah Supreme Court has termed lands between the so-called meander line and the high
water mark of Utah Lake as “accretion lands,” which are subject to private ownership.391
Avulsion doctrine was accepted by the Utah Court of Appeals in Baxter v. Utah Department of Transportation,392 in which it was
held that a change in the Weber River’s course occurring between 1886 and 1894 was sudden rather than gradual, and therefore did
not change the boundary between Davis and Weber counties which had originally been located at the middle of the river. Even more
sudden was a drop in the Great Salt Lake shoreline during the first four months of 1961, when a two-foot vertical drop in water level
exposed 140,000 acres of previously submerged land. Holding this change to be a product of avulsion (sudden) rather than reliction
(gradual), the Utah Supreme Court denied the shoreline owner’s claim of ownership over the newly exposed acreage.393
Accretion has been defined by the Utah Supreme Court as a “gradual and imperceptible addition of soil to shoreline by action of
water to which land is contiguous.”394 The Utah Court of Appeals has explained accretion as a doctrine stating that where a river forms
a boundary, the movement of that boundary river over time through erosion process works a change in the boundary and therefore
a change in the ownership of the exposed land that accretes on the side of the river opposite from the direction of the river’s
movement.395
§ 2.10. Dedication.
Dedication is the process by which land changes from private to public ownership in order to be used for streets and highways.
Dedication can be made expressly by deed if the government exercises its power of eminent domain to take the land. The Utah Rightof-Way Act creates an exception to the general eminent domain doctrine which otherwise requires compensation when the
government takes private property (see Chapter 10).396
Under some circumstances, dedication may also occur by operation of law through the doctrine of “long continued public use”,
after land has been used for at least ten years as a thoroughfare:
A highway is dedicated and abandoned to the use of the public when it has been continuously used as a public
thoroughfare for a period of ten years.397
A dedication of land for a street or highway, whether by deed or long continued public use, is not effective unless the landowner
intends the dedication398 and the government entity accepts the dedication.399 However, in the case of long continued public use,
389. 37 P. 250 (1894).
390. Poynter v. Chimpan, 32 P. 690 (Utah 1893).
391. Farrer v. Johnson, 271 P.2d 462 (Utah 1954). According to federal law, the beds of navigable lakes and rivers passed to the states at the time of
statehood, 43 U. S. C. §§ 1301-1315; whether the state’s ownership extends up to the high water mark or the low water mark depends on state law. The Farrer
decision establishes Utah as a “high water mark” state.
392. 783 P.2d 1045 (Utah App. 1989).
393. Utah State Road Commission v. Hardy Salt Co., 486 P.2d 391 (Utah 1971).
394. Nephi Irrigation Co. v. Bailey, 181 P.2d 215, 216 (1947).
395. Baxter v. Utah Dept. of Transportation, 783 P.2d 1045 (Utah App. 1989).
396. Utah Code § 72-5-101 et seq.; Utah Dept. of Transp. v. Walker Development Partnership, 2014 UT App 30, 320 P.3d 50.
397. Utah Code § 72-5-104(2); Heber City Corp. v. Simpson, 942 P.2d 307 (Utah 1997) (land adjacent to landowner’s property was ruled a public highway
according to Utah Code § 27-12-89); State v. Six Mile Ranch Co., 132 P.3d 687 (Utah Ct. App. 2006) (permissive use does not constitute a public thoroughfare for
the purposes of dedication); Town of Leeds v. Prisbrey, 179 P.3d 757 (Utah 2008) (a manned, 24-hour roadblock effectively interrupted a road’s public used
during an intermission in the road’s use); Wasatch County v. Okelberry, 179 P.3d 768 (Utah 2008) (landowner sufficiently interrupted public use of the road to
re-start the running of a ten-year continuous-use period). Clearwater Farms LLC v. Giles, 2016 UT App 126 (the district court was correct to only look at the
historical use of the road in determining its width as opposed to its potential future use, because the road had already been dedicated as a public highway years
earlier.).
398. Gilmor v. Carter, 391 P.2d 426 (Utah 1964).
399. William J. Lemp Brewing Co. v. P. J. Moran, Inc., 169 P. 459 (Utah 1917).
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intent may be inferred from the circumstances and usually need not be explicitly proved,400 and no official acceptance is required if
long continued public use is proved, even though slight changes in the route may have occurred.401 The “continuous use” requirement
is interrupted if
(a) the person or entity interrupting the continuous use gives not less than 72 hours advance written notice of the interruption
to the highway authority having jurisdiction of the highway, street, or road;
(b) the property owner undertakes an overt act which is intended to interrupt the use of the highway, street, or road as a public
thoroughfare; and
(c) the overt act . . . is reasonably calculated to interrupt the regularly established pattern and frequency of public use for the
given highway, street, or road for a period of no less than 24 hours.402
If the dedication is in doubt, a presumption arises in favor of the property owner having not made a dedication,403 and a party may
be estopped from asserting that land was supposedly dedicated if the party has allowed others to place improvements on the land.404
The width of the dedicated thoroughfare is determined by what is reasonable and necessary under the circumstances.405
Once dedicated, a highway remains a highway until abandoned or vacated by order of a public authority with jurisdiction over it,406
and notice and other requirements for vacating have been met.407
Dedication also occurs as part of the process to create a subdivision, when subdivision maps and plats are filed and recorded:
(1) A plat that is signed, dedicated, and acknowledged by each owner of record, and approved according to the procedures
specified in this part, operates, when recorded, as a dedication of all public streets and other public places, and vests the
fee of those parcels of land in the municipality for the public for the uses named or intended in the plat.
(2) The dedication established by this section does not impose liability upon the municipality for public streets and other public
places that are dedicated in this manner but unimproved.408
As implied by the statutory language, this statutory dedication confers a defeasible fee on the government entity, and if the road
is vacated, the former owner, or successor in interest, succeeds to the fee simple title.409 Similar rules and procedures govern
dedication of subdivision streets in counties.410
Dedications of private land to the public for other purposes may also occur by explicit act of the owner, such as deed or will or
some other statement of intent to dedicate, or by the inference of intent to dedicate from the circumstances.411 Some municipalities

400. Chapman v. Uintah County, 81 P.3d 761 (Utah App. 2003) (for a road to become a public highway, there must be continuous use as a public thoroughfare
for a period of 10 years; thus an owner’s intent is irrelevant to determining whether a road has been dedicated or abandoned to public); Leo M. Bertagnole, Inc.
v. Pine Meadow Ranches, 639 P.2d 211 (Utah 1981); Thurman v. Byram, 626 P.2d 447 (Utah 1981). AWINC Corp. v. Simonsen, 112 P.3d 1228, 1231 (Utah Ct. App.
2005) (explaining how the Utah Supreme Court has abandoned the requirement that an owner must consent to a dedication).
401. Sullivan v. Condas, 290 P. 954 (Utah 1930); Lindsay Land & Live Stock Co. v. Churnos, 285 P. 646 (Utah 1929). The acceptance must occur within a
reasonable time. North Temple Inv. Corp. v. Salt Lake City Corp., 489 P.2d 106 (Utah 1971); Utah County v. Butler, 179 P.3d 775 (Utah 2008) (even trespassers
may be considered public users of a road for purposes of establishing dedication).
402. Utah Code § 72-5-104.
403. Leo M. Bretagnole, Inc. v. Pine Meadow Ranches, 639 P.2d 211 (Utah 1981); Bonner v. Sudbury, 417 P.2d 646 (Utah 1966).
404. Premium Oil Co. v. Cedar City, 187 P.2d 199 (Utah 1947).
405. B.A.M. Dev., L.L.C. v. Salt Lake County, 87 P.3d 710 (Utah App. 2004) (dispute over whether a developer, who dedicated a 40-foot strip of land in
anticipation of a county road being widened, should be required to increase the dedication to 53 feet); Kohler v. Martin, 916 P.2d 910 (Utah App. 1996); Deseret
Livestock Co. v. Sharp, 259 P.2d 607 (Utah 1953).
406. Utah Code § 72-5-105; State v. Harvey Real Estate, 57 P.3d 1088 (Utah 2002) (the state erecting a fence, the state not using the property for over forty
years, and the landowner using the land did not amount to abandonment of a perpetual right-of-way unless an order had been signed to that effect).
407. Utah Code §§ 72-5-105. ; Ercanbrack v. Judd, 524 P.2d 595 (Utah 1974); Clark v. Erekson, 341 P.2d 424 (Utah 1959).
408. Utah Code § 10-9a-607.
409. Falula Farms, Inc. v. Ludlow, 866 P.2d 569 (Utah App. 1993); Oregon Short Line R. R. v. Murray City, 277 P.2d 798 (Utah 1954).
410. Utah Code § 17-27a-607.
411. Culbertson v. Board of County Commnrs., 44 P.3d 642 (Utah 2001) (a developer’s grant of an easement for a public right-of-way as required by county
ordinance created a public, rather than private, street, even though the developer retained an automatic reversion in the event it obtained the property on the
other side of the street; thus, the street was subject to zoning and roadway ordinances governing width, intersections, turnaround areas, setbacks, and
landscaping, and to requirements in the developer’s conditional use permit (CUP) concerning curbs, gutters, and sidewalks); Automotive Products Corp. v. Provo
City Corp., 502 P.2d 568 (Utah 1972).
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are also requiring subdividers to dedicate a certain percentage of their land or its value as an impact fee.412
§ 2.11. Personal Property Issues in Land Ownership.
§ 2.11(a). American Law Generally.
In numerous legal contexts the distinction between real and personal property becomes blurred. The most obvious examples are
fixtures and crops, discussed below as treated under Utah law. A shorthand description of several other areas at which the legal rules
for personal property and real property intersect is as follows: 413
•
•
•
•
•
•
•
•
•
•

Lots offered for sale by a real estate partnership may be personalty under partnership law.
Royalty interests in mineral rights are considered personal property for many purposes.
Interests in fugitive minerals in place are treated as realty for many purposes.
Leasehold interests and estates for years are for some purposes treated at common law as personal property.
Growing trees are usually realty, but may become personalty if severed from the land, as in a nursery business, for
instance.
There is a division among the courts as to whether matured but unharvested crops are realty or personalty.
Trade fixtures may be treated as either realty or personalty.
Under rules of equitable conversion, vendors’ and vendees’ interests in a real estate contract may be treated as real or
personal property.
Rules governing decedents’ estates may treat proceeds from the sale of realty in the estate as real property when
distributed.
A shareholder’s interest in a real estate corporation may be treated as personal or real property.

§ 2.11(b). Fixtures under Utah Law.
An item of personal property that becomes affixed or annexed to real property, but retains its separate identity, may be a fixture.
If the parties intended a less than permanent annexation, the item retains its character as personal property. Another test for
annexation is whether the item can be removed without damage to the item or to the realty to which it was attached. Also, an item
affixed to land for only a limited purpose may remain personal property.
Trade fixtures are items of personal property necessary for carrying on a trade or business. They are usually expected to be removed
when no longer needed for the business activity, and so are usually not considered real property.
Utah statutes mention fixtures only in several miscellaneous contexts. Statutory provisions define when a fixture is transferred
with respect to the Uniform Voidable Transactions Act;414 authorize an industrial loan corporation to invest in property, including
fixtures, in conducting its own business;415 define fixtures and describe rights in fixtures for purposes of the Uniform Commercial
Code;416 authorize mechanics’ liens to attach to fixtures;417 define priority of security interests in fixtures;418 include fixtures in the
definitions of various public utilities;419 and authorize a credit union to invest in fixtures for use in carrying on its own business.420
Utah courts have also not addressed fixture issues in comprehensive fashion. Court decisions have treated a sign affixed to property

412. See, e.g., American Tierra Corp. v. City of West Jordan, 840 P.2d 757 (Utah 1992); Call v. City of West Jordan, 788 P.2d 1049 (Utah App. 1990); Utah
Code § 17-27a-507 (a county may impose on a development only those exactions that are roughly proportionate to the impact of the proposed development);
B.A.M. Dev., L.L.C. v. Salt Lake County, 128 P.3d 1161 (Utah 2006) (affirming the rough proportionately test found in case law and later enacted by Utah Code at
Sec. 17-27a-507 as the proper tool in determining how much property a county may require a developer to dedicate to widen a road); see also Impact Fees Act,
Utah Code § 11-36a-101 et seq.
413. David A. Thomas, Chapter 13, The American Law of Personal Property, in 2 David A. Thomas (ed.), Thompson on Real Property, Thomas Editions § 13.02
(2020).
414. Utah Code § 25-6-302(1)(b).
415. Utah Code § 7-8-14(1)(a).
416. Utah Code §§ 70A-2a-103(1)(h); 70A-2a-309.
417. Utah Code § 38-1a-302(3).
418. Utah Code § 70A-2a-309.
419. Utah Code § 54-2-1.
420. See also Utah Code § 7-9-5 .
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as a fixture;421 enforced a landlord’s lien against fixtures;422 defined fixtures as articles of personal property so permanently annexed
to real property that they become part of the realty;423 upheld an agreement between the parties that a summer cabin built on Forest
Service land would remain personal property;424 ruled that fixtures should be considered as a unit with realty in condemnation
cases;425 advised that considerations in determining whether an item is a fixture are the manner in which the item is attached, whether
the item is adaptable to the particular use of realty, and the intention of the annexor to make the item a permanent part of the
realty;426 held that fixtures added as improvements to an easement remain the property of the easement holder,427 and held that the
intention of the parties is controlling,428 and determined whether a security interest is prior to a judgment lien on a fixture that is part
of the real property.429
In sum, it appears that the Utah statutory and decisional law on fixtures is consistent with the general principles of fixture law that
have been developed in all the other states.
§ 2.11(c). Crops under Utah Law.
All of the legal rules regarding crops begin with the assumption that growing crops are part of the land and should
therefore be considered realty, but that upon severance the crops become personalty. For the most part, legal rules
about crops attempt to describe situations when departures from this basic assumption are proper.... For instance, a
tenant for an uncertain term may return to harvest crops that were growing at the time the tenancy was terminated,
which suggests that the crops were personalty.430
The Utah Uniform Commercial Code considers growing crops that are intended to be sold apart from the land on which they are
growing as goods — that is, personalty — subject to the provisions of the code.431 Utah Rule of Civil Procedure 64C on attachment—
prior to the rule’s 2004 repeal and reenactment—described growing crops, until severed, as personal property not capable of manual
delivery.432
In an interesting 1951 opinion, the Utah Supreme Court struggled with the question of whether growing crops were real or personal
property, knowing of no judicial precedent in the state and receiving no assistance from counsel on the matter. The court granted the
parties extra time to brief the matter, but the parties eventually stipulated to a dismissal of the appeal and the characterization of
growing crops was never decided.433 The court did acknowledge that “growing crops are for some purposes, at least, regarded as
personal property, and they can be mortgaged or sold without affecting title to land.”434

421. Webb v. Interstate Land Corporation, 920 P.2d 1187 (Utah 1996).
422. Butters v. Jackson, 917 P.2d 87 (Utah App. 1996).
423. Tustian v. Schriever, 34 P.3d 755 (Utah 2001) (Originally a good or chattel, a fixture has become so related to the real property that it has become part
of the realty. Since a fixture is part of the real property, encumbrances on the real property encompass its fixtures; moreover, absent an agreement to the
contrary, a sale of real property generally includes its fixtures.); Sandy City v. Salt Lake County, 827 P.2d 212 (Utah 1992).
424. Family Finance Fund v. Abraham, 657 P.2d 1319 (Utah 1982).
425. State By and Through Road Commission v. Papanikolas, 427 P.2d 749 (Utah 1967).
426. Id.
427. Ross and Norma Allen Family Trust v. Holt, 2019 UT App 197, 455 P.3d 616.
428. Calder’s Park Co. v. Corless, 172 P. 310 (Utah 1918).
429. Tustian v. Schriever, 34 P.3d 755 (Utah 2001).
430. David A. Thomas, Chapter 13, The American Law of Personal Property, in 2 David A. Thomas (ed.), Thompson on Real Property, Thomas Editions § 13.02
(2020).
431. Utah Code §§ 70A-2-105(1), 70A-2-107(2), 70A-2-501, 70A-9a-102, 70A-9a-334.
432. Utah. R. Civ. P. 64C(e)(1a).
433. Day v. Joens, 240 P.2d 497 (Utah 1951).
434. Id. at 498.
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§ 2.12. Rights to Own and Deal in Real Property.
§ 2.12(a). Minors.
In most states, “minority of itself is no bar to acquiring and owning land, but a minor normally still has the right to disaffirm land
transactions made during minority.”435 This is also the case in Utah, where a minor has the right to disaffirm contracts “before or
within a reasonable time after he attains his majority.”436 If the contract is disaffirmed, the consideration paid and still “remaining
within his control at any time after attaining his majority” must be restored.437 If the minor misled the other party into believing the
minor had capacity to contract, disaffirmance is not permitted.438 Persons remain minors until age 18 or until marriage, if earlier.439
§ 2.12(b). Aliens.
In the early age of feudalism, before nationalism became pronounced, alienage was not an important issue in English common law.
However, divided loyalties could be a serious problem in the feudal system, and eventually the alien under common law was denied
the right to acquire or hold property.
In the American colonies, citizenship could be easily obtained and the traditional common law rules relating to aliens’ property
rights were of little significance. When independent nationhood was achieved and rules for citizenship became national and uniform,
property rights remained mostly matters of state law. States fashioned their own rules for alien property rights, subject to the familiar
constitutional restraints of the treaty power and, later, the Fourteenth Amendment provisions. Searching for settlers, states generally
took a liberal attitude toward aliens’ rights. However, anti-alien sentiment in the mid-western states of the late 19th century still
appears in some those states’ statutes. Similar statutes appeared in some western states during the 20th century.440
The majority of states have legislated on the real property rights of aliens, usually removing some or all of the common law property
disabilities of aliens. Some state legislation has removed property disabilities of only resident aliens and some has removed disabilities
of all but enemy aliens or aliens ineligible for citizenship. Occasionally, federal treaties confer limited property rights on aliens otherwise
ineligible for such rights under state law. A few states have restricted the rights to acquire and hold property by business entities
dominated by aliens.441
Utah has no express restrictions on acquisition and ownership of property by aliens,442 which leaves open the question of whether
some undefined common-law restrictions on alien property ownership still exist in the state. That question would probably be
answered in the negative, because Utah law does permit an alien to take as an heir.443
§ 2.12(c). Business and Other Entities.
The following is a survey of Utah statutory provisions governing the power of various organizations to acquire and hold real
property:
§ 2.12(c)(1). Business Corporation.
The standard business corporation, governed under Utah’s Revised Business Corporation Act, has the power to:
purchase, receive, lease, or otherwise acquire, and own, hold, improve, use, and otherwise deal with, real or personal
property, or any legal or equitable interest in property, wherever located ....444
435. David A. Thomas, Chapter 12, Special Problems of Real Property Ownership, in 2 David A. Thomas (ed.), Thompson on Real Property, Thomas Edition §
12.04 (2020).
436. Utah Code § 15-2-2.
437. Utah Code § 15-2-2.
438. Utah Code § 15-2-3.
439. Utah Code § 15-2-1.
440. David A. Thomas, Chapter 12, Special Problems of Real Property Ownership, in 2 David A. Thomas (ed. ), Thompson on Real Property, Thomas Edition
12.02 (2020).
441. Id. at 12.02.
442. Rights and Restrictions on Interests of Aliens in U. S. Estates: Federal and State Laws Affecting Administration and Distribution of U.S. Estates in Which
Aliens Hold Interests, 15 Real Property, Probate & Trust J. 659, 698 (1980) (report of the Committee on International Property, Estate and Trust Law of the Real
Property, Probate and Trust Section, American Bar Association).
443. Utah Code § 75-2-111.
444. Utah Code § 16-10a-302(4).
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§ 2.12(c)(2). Nonprofit Corporation.
Each nonprofit corporation shall have power:
(d) [to] purchase, receive, lease, or otherwise acquire, and own, hold, improve, use, and otherwise deal with, real or personal
property, or any legal or equitable interest in property, wherever located.445
§ 2.12(c)(3). Professional Corporation.
A professional corporation “may own real and personal property necessary or appropriate for rendering the type of professional
service it was organized to render; invest its funds in real estate, mortgages, stocks, bonds and any other type of investments; and if
a benefit corporation, have as a purpose creating a general public benefit and a specific public benefit as provided in Chapter 10b,
Benefit Corporation Act.”446
§ 2.12(c)(4). Corporation Sole.
A corporation sole in Utah may be organized for “acquiring, holding or disposing of church or religious society property,”447 and
may be organized by anyone who is the head of a religious organization.448 As with the nonprofit corporation, a corporation sole has
the power to “acquire and possess, by donation, gift, bequest, devise or purchase, and to hold and maintain, property, or otherwise
dispose of the same as may be necessary to carry on or promote the objects of the corporation.”449
§ 2.12(c)(5). Business Development Corporation.
Business development corporations have the same powers as provided for regular business corporations,450 subject to any
statutory provisions specific to the business development corporation. The specific powers over real property interests are described
as follows:
(c) To purchase, receive, hold, lease, or otherwise acquire, and to sell, convey, mortgage, lease, pledge, or otherwise dispose
of, upon such terms and conditions as its board of directors may deem advisable, real and personal property, together with
such rights and privileges as may be incidental and appurtenant thereto and the use thereof, including, but not restricted
to, any real or personal property acquired by such corporation from time to time in the satisfaction of debts or enforcement
of obligations.451
§ 2.12(c)(6). Business Trust.
A business trust “may, in its trust name ... subject to the limitations in the declaration of trust, acquire title, lease, mortgage, convey
or otherwise deal with real and personal property, or any interest in real and personal property.”452
§ 2.12(c)(7). Real Estate Investment Trust.
A real estate investment trust has the power to “acquire title, lease, mortgage, convey or otherwise deal with real and personal
property, or any interest therein in its trust name.”453
§ 2.12(c)(8). Trusts Generally.
The powers of trusts, generally, to deal with real property interests are described as powers of the trustee, and these are set forth

445. Utah Code § 16-6a-302(2)(d).
446. Utah Code § 16-11-6.
447. Utah Code § 16-7-1.
448 Utah Code § 16-7-2.
449. Utah Code § 16-7-6(1).
450. See Utah Code § 16-10a-302(4).
451. Utah Code § 16-13-4(c).
452. Utah Code § 16-15-106(1)(b).
453. Utah Code § 16-12-4.
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in some detail in Utah’s Uniform Trust Code, adopted in 2004,454 and included within the Utah Uniform Probate Code.455 Without
further authorization of a court, a trustee may exercise powers conferred by the terms of the trust, any powers which a competent
unmarried owner may exercise over individual property, powers appropriate for properly investing, managing and distributing trust
property, and powers conferred by provisions of the Trust Code.456 Those code provisions include broad powers to deal with the full
range of real property interests, including, among others, leaseholds, options and natural resource interests.457 These real-property
related powers of trustees are in addition to provisions specific to real estate investment trusts and business trusts, described above,458
and also apply to endowment care cemetery trusts, which may not be created after May 1, 1996.459 Utah’s self-settled asset protection
trust statute was revised in 2013.460 This revised law “allows a person to create an irrevocable trust for the benefit of himself or herself
and his or her family, fund it with a substantial portion of his or her assets, and shield the trust assets from future involuntary
creditors.”461
§ 2.12(c)(9). Limited Liability Company.
Though Utah’s limited liability company (LLC) statute does not explicitly provide this, it is generally understood that an LLC may
purchase, take, receive, lease, or otherwise acquire, own, hold, improve, use, or otherwise deal in or with real or personal property or
an interest in real or personal property, wherever situated.462
§ 2.12(c)(10). Partnership, Including Joint Venture.
Utah law declares that “Property is partnership property if acquired in the name of: (a) the partnership; or (b) one or more partners
with an indication in the instrument transferring title to the property of the person’s capacity as a partner or of the existence of a
partnership but without an indication of the name of the partnership”463 Several more detailed provisions govern situations where
partnership property is transferred by one partner:
(1) Partnership property may be transferred as follows:
(a) Subject to the effect of a statement of partnership authority under Section 48-1d-303, partnership property held in the
name of the partnership may be transferred by an instrument of transfer executed by a partner in the partnership
name.
(b) Partnership property held in the name of one or more partners with an indication in the instrument transferring the
property to them of their capacity as partners or of the existence of a partnership, but without an indication of the
name of the partnership, may be transferred by an instrument of transfer executed by the persons in whose name the
property is held.
(c) Partnership property held in the name of one or more persons other than the partnership, without an indication in the
instrument transferring the property to them of their capacity as partners or of the existence of a partnership, may be
transferred by an instrument of transfer executed by the persons in whose name the property is held.
(2) A partnership may recover partnership property from a transferee only if it proves that execution of the instrument of initial
transfer did not bind the partnership under Section 48-1d-301 and:
(a) as to a subsequent transferee who gave value for property transferred under Subsection (1)(a) or (1)(b), proves that
the subsequent transferee knew or had received a notification that the person who executed the instrument of initial
transfer lacked authority to bind the partnership; or
(b) as to a transferee who gave value for property transferred under Subsection (1)(c), proves that the transferee knew or
had received a notification that the property was partnership property and that the person who executed the
454. Utah Code § 75-7-402.
455. Utah Code Title 75.
456. Utah Code § 75-7-813; Hoggan v. Hoggan, 169 P.3d 750 (Utah 2007) (action against trustee arising from settlor’s amending the trust).
457. Utah Code § 75-7-814. In the Matter of the United Effort Plan Trust, 2013 UT 5 (a party seeking to intervene in a judicial proceeding and to challenge
the actions of a trustee in dealing with real property was required to have an interest in the subject matter of the litigation).
458. Utah Code §§ 75-7-101 to 75-7-1103.
459. Utah Code §§ 8-4-1 et seq.
460. Utah Code § 25-16-14; currently Utah Code § 25-6-502.
461. Robert S. Tippett and Derek E. Brown, Utah’s New Asset Protection Trust Law, 26 Utah B.J. 16 (July/August 2013).
462. Utah Code § 48-3a-101 et seq.
463. Utah Code § 48-1d-204.
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instrument of initial transfer lacked authority to bind the partnership.
(3) A partnership may not recover partnership property from a subsequent transferee if the partnership would not have been
entitled to recover the property, under Subsection (2), from any earlier transferee of the property.
(4) If a person holds all the partners’ interests in the partnership, all the partnership property vests in that person. The person
may execute a document in the name of the partnership to evidence vesting of the property in that person and may file or
record the document.464
§ 2.12(c)(11). Limited Partnership.
Limited partnerships are authorized in the Utah statutes, but those provisions do not state the powers of such entities regarding
real property. The general partner of a limited partnership “has the rights, powers, duties, and obligations provided by [Utah Code §
48-2e-101 et seq.] and the partnership agreement in each of those capacities. When the person acts as a general partner, the person
is subject to the obligations, duties, and restrictions under [Utah Code § 48-2e-101 et seq.] and the partnership agreement for general
partners. When the person acts as a limited partner, the person is subject to the obligations, duties, and restrictions under this chapter
and the partnership agreement for limited partners.”465
§ 2.12(c)(12). Limited Liability Partnership.
Limited liability partnerships were authorized in Utah beginning May 2, 1994.466 The powers of such entities regarding real property
are not indicated in the statutes, so presumably the general partnership provisions on real property ownership, quoted in the
preceding section, apply to limited liability partnerships.
§ 2.12(c)(13). Savings and Loan Association.
Prior to 2013, Utah statutes expressly empowered a savings and loan association to “acquire, hold, sell, dispose of, and convey real
and personal estate consistent with the association’s objects and powers; ... to mortgage, pledge, or lease any real or personal estate;
and ... to take property by gift, devise, or bequest.”467 These statutory provisions were repealed in 2013 without replacement.
§ 2.12(c)(14). Joint Stock Company.
A joint stock company is a form of business organization well-known in early American history, whose capital is divided into
transferable shares representing and corresponding to members’ respective interests. During the American colonial era many
investors were cheated by schemes formed around joint stock companies, which led to statutory regulation.
Subject to those statutory restrictions, joint stock companies are generally governed by their articles of association, which
usually provide that their business is controlled by officers or directors. Traditionally, the joint stock company was not
considered an entity that could hold real property interests [or] acquire land in the company name, unless the company was
authorized to do so by statute. Thus, even today a joint stock company usually takes and holds title to land in the name of a
designated officer, who also has power to encumber or convey the land. In conducting company business, that officer is
bound to be faithful to the interests of the company members as if the officer were a trustee.468
Utah imposes no statutory regulation on joint stock companies and perhaps does not recognize them. The only mention of joint
stock companies in Utah positive law is a statement in Utah Rule of Civil Procedure 17 that associations, including joint stock
companies, may sue or be sued by common name.469 A reference to joint stock companies in the Article XII, § 4 of the Utah Constitution
was removed by amendment in 1992. A reference to “person” in a now-repealed section of the Utah tax code included a joint stock
company.470 Indeed, several older, now-repealed statutory provisions mentioned joint stock companies.

464. Utah Code § 48-1d-302.
465. Utah Code § 48-2e-116.
466. Utah Code §§ 48-1d-1101-1109.
467. David A. Thomas, Chapter 12, Special Problems of Real Property Ownership, in 2 David A. Thomas (ed.), Thompson on Real Property, Thomas Edition
12.08 (2020).
468. Id.
469. Utah R. Civ. P. 17(d).
470. Formerly Utah Code §§ 59-5-66 and -67.
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CHAPTER 3 - REAL PROPERTY INTERESTS IN DECEDENTS’ ESTATES
§ 3.01. Introduction.
Real property interests of great value and affecting many persons are governed by the laws and procedures pertaining to
decedents’ estates. This chapter provides a description and analysis of those laws as they impact on the property rights of the living.
The chapter will not provide extensive discussion of procedural matters, especially relating to probate of decedents’ estates. In
addition, the publication Utah Probate System1 is useful for many matters.
Utah was one of the early adopters of the Uniform Probate Code. As need arises, decisions from other states that have adopted
the Uniform Probate Code may enlighten Utah parties about individual points of law not yet determined by Utah courts. Most, but
not all, of the provisions on decedents’ estates cited in this chapter are part of the Uniform Probate Code as adopted by Utah.
In 2012, Utah enacted the Uniform Disposition of Community Property Rights at Death Act, to aid in distribution of community
property rights.2
§ 3.02. Terminology.
Some Utah Uniform Probate Code definitions of terms relevant to decedents’ estates differ slightly from common-law meanings.
This chapter adopts the Utah Uniform Probate Code meanings for those terms and these are clarified in this section. The term “devise,”
when used as a noun or a verb, refers to a testamentary disposition of real or personal property;3 traditionally a devise referred to
only real property interests, while bequest or some similar term was used in making a disposition of personal property. Accordingly,
“devisee” means a person (or a trust) designated in a will to receive a devise.4 The meaning of “heir” is confined to situations of
intestacy: “heirs” means those persons, including the surviving spouse, who are entitled under the statutes of intestate succession to
the property of a decedent.”5 “Property” — in accordance with the dual meaning for “devise” — means “both real and personal
property or any interest therein and means anything that may be the subject of ownership.”6 “Child” excludes a stepchild, a foster
child, and descendants as remote as or more remote than grandchildren.7 “Issue” means all lineal descendants of all generations, with
the relationship of parent and child at each generation.8
§ 3.03. Property Rights of the Intestate Decedent’s Survivors.
§ 3.03(a). Intestate Succession.
Even the estate of a decedent who left a will may be governed by intestate succession rules, either because some or all of the will
is not valid, or because some part of the decedent’s estate is not covered by the will.9
§ 3.03(b). Property Rights of the Decedent’s Survivors.
If a spouse survives, but no issue of the decedent survive, or if all surviving issue of the decedent are also issue of the surviving
spouse, then the surviving spouse is entitled to the entire intestate estate.10 If issue of the decedent survive who are not also issue of
the surviving spouse, then the surviving spouse is entitled to the first $75,000 plus one-half of the remaining estate.11
In order for the law to cover the various family relationships involved in these matters of succession, it is important to note the
1. H. Reese Hansen and Stanley D. Neeleman, Utah Probate System (2d ed. 2005).
2. Utah Code §§ 75-2b-101 et seq.
3. Utah Code § 75-1-201(10).
4. Utah Code § 75-1-201(11).
5. Utah Code § 75-1-201(21).
6. Utah Code § 75-1-201(39).
7. Utah Code § 75-1-201(5).
8. Utah Code § 75-1-201(25).
9. Utah Code § 75-2-101.
10. Utah Code § 75-2-102.
11. Id.

specific definitions of persons who inherit. As mentioned above, “issue” consist of the decedent’s lineal descendants, with relationship
of parent and child at each generation. The definition of “child” excludes a stepchild (of the decedent) and foster child,12 but, for
purposes of intestate succession, includes an adoptive child13 and — in some circumstances — a child born out of wedlock.14 However,
inheritance by a parent through a decedent child is prohibited if the parent failed to support the child or to establish a parental
relationship with the child.15 Also, for purposes of intestate succession, relatives of the half-blood (of the decedent) inherit as if they
were of the whole blood,16 and relatives of the decedent conceived before but born after the decedent’s death inherit as if they had
been born during the decedent’s lifetime.17 Any person who does not survive the decedent by 120 hours is deemed to have
predeceased the decedent.18 If a person who would take under the provisions for intestate succession has predeceased the decedent,
but left issue who survive the decedent, those issue take their ancestor’s share, divided according to the number of surviving issue in
each generation.19 If no person who could qualify to take any portion of the decedent’s intestate estate survives the decedent, that
property passes “to the state for the benefit of the permanent state school fund.”20
If no spouse or issue survive to take the property of the decedent’s estate that passes under intestate succession, the property
passes to the decedent’s parents equally if both survive, or to the surviving parent. If there is no surviving parent it passes to the
descendants of the decedent’s parents, or if none, to the grand-parents, or finally to the great grandparents or their descendants per
capita at each generation.21 Finally, if no one receives under the foregoing scenarios and the decedent has one or more deceased
spouses with one or more descendants who survive the decedent, to the descendants of the deceased spouse(s) per capita at each
generation.22
A few miscellaneous provisions of the code deal with other less common issues relating to property rights under intestate
succession. Aliens are qualified to be heirs.23 Dower and curtesy are abolished, replaced by rights to take under intestate succession,
including the elective share of the surviving spouse, discussed in the next section.24 Heirs related to a decedent through two blood
lines are entitled to claim through the relationship that yields the larger share.25 If a decedent’s entire estate passes in intestacy, and
an heir received an advancement against the heir’s share of the estate, the amount of the advancement is deducted from the heir’s
share, although the amount of any advancement larger than the heir’s share need not be refunded. Rules for validating the
advancement are set forth in the statute.26 A debt owed to the intestate decedent is charged against the share of the heir who is the
debtor, but only if the debtor survives the decedent.27 Utah law provides for the disinheritance of a person who kills someone the
12. Utah Code § 75-1-201(5). In Hill v. Nakai, 311 P.3d 1016 (Utah 2013) the probate code’s definition of child pre-empts the doctrine of equitable adoption;
however equitable adoption may prevail if the party agreeing to adopt never fulfills the agreement but raises the child as the party’s own; In Kirkland v. Carlon,
2020 UT App 70 (2020), the Utah Court of Appeals declined to establish a one-set-of-parents rule where it was believed a man was the biological son of the
decedent but also had a presumptive father. In deciding this case, the Court concluded that the one-set-of-parents rule does not apply in a non-adoption setting.
13. Utah Code § 75-2-114.
14. Id.
15. Utah Code § 75-2-114. The former Utah statute pertained only to fathers and was held not to violate the state or federal constitutions. Estate of Scheller
v. Pessetto, 783 P.2d 70 (Utah App. 1989). The U.S. Supreme Court denied a petition for certiorari on an equal protection challenge to a similar Georgia statute
pertaining only to fathers. Rainey v. Chever, 510 S.E.2d 823, cert. denied, 527 U.S. 1044 (1999).
16. Utah Code § 75-2-107.
17. Utah Code § 75-2-104(1)(b).
18. Utah Code § 75-2-104.
19. Utah Code § 75-2-106.
20. Utah Code § 75-2-105.
21. Utah Code § 75-2-103.
22. Utah Code § 75-2-103(f)
23. Utah Code § 75-2-111.
24. Utah Code § 75-2-112.
25. Utah Code § 75-2-113.
26. Utah Code § 75-2-109; Young v. Young, 979 P.2d 338 (Utah 1999) (to qualify as an advancement the property given must have been owned by the
decedent and there must be a writing declaring that the property given was an advancement); Winward v. Goodliffe, 263 P.3d 493, 496 (Utah App. 2011) (in
order to be an advancement, the decedent must die intestate.)
27. Utah Code § 75-2-110.
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person would inherit from.28
§ 3.03(c). Elective Share of the Surviving Spouse.
One special form of intestate succession is the right of a surviving spouse to reject the portion of the decedent’s estate that would
be conferred by devise under the provisions of the decedent’s will, and elect instead to claim a one-third share of a portion of what
would have been the decedent’s intestate estate.29 The formula for identifying the portion of the assets in the decedent’s estate
subject to the surviving spouse’s elective share is very complex, but is intended to rebuff attempts the decedent may have made to
cut off the surviving spouse from any inheritance. First, one must determine the value of the decedent’s “augmented estate,” which
is the decedent’s estate less certain expenses and allowances and augmented by certain transfers made by the decedent during the
marriage and by certain property owned by the surviving spouse or to which the surviving spouse is entitled as a result of the
decedent’s death.30 This augmented estate is then multiplied by a fraction whose numerator and denominator are described by
statute, and the result is a value, one-third of which may be elected by surviving spouse in place of any other assets the spouse might
obtain from the decedent’s estate.31
The right of election is personal to the spouse,32 may be waived before or after marriage,33 and must be exercised within nine
months after decedent’s death or six months after probate of decedent’s will, whichever is later.34 If the right of election is exercised
by or on behalf of the surviving spouse, the surviving spouse’s homestead allowance, exempt property, and family allowance, if any,
are charged against, and are not in addition to, the elective-share and supplemental elective-share amounts.35
§ 3.03(d). Providing for Spouse and Children Omitted from the Will.
A spouse who was married to a testate decedent after the will was executed, and who is not provided for in the will,36 may claim
the share of the estate to which the surviving spouse would be entitled if the decedent were intestate. Certain exceptions to this right
are outlined by statute.37 Similarly, children or issue of deceased children of the decedent, who were born or adopted after execution
of the will, and not provided for in the will, are entitled to a share in the testator’s estate as if the decedent were intestate. As with
the rights of the omitted surviving spouse, the rights of these so-called pretermitted children are subject to several qualifications
outlined in the statute.38
§ 3.03(e). Additional Estate Assets for Surviving Spouse and Children.
§ 3.03(e)(1). Homestead Allowance.
Whether or not omitted from the decedent’s will, a surviving spouse and children, if any, are entitled to receive yet other assets
from the estate of a decedent domiciled in Utah. One of these is a homestead allowance of $22,500 for the spouse or $22,500 to be
divided among the minor and dependent children, if there is no surviving spouse. This allowance has priority over all other claims

28. Utah Code § 75-2-803. The statute is limited to a killing that constitutes a “disqualifying homicide,” which includes felony homicides, except automobile
homicides.
29 Utah Code § 75-2-202.
30. Utah Code § 75-2-204.
31. Utah Code § 75-2-201; In re Malualani B. Hoopiiaina Trusts, 144 P.3d 1129 (Utah 2006).
32. Utah Code § 75-2-202.
33. Utah Code § 75-2-213; Matter of Estate of Groesbeck, 935 P.2d 1255 (Utah 1997) (husband was not entitled to share of estate by virtue of husband and
wife’s property settlement agreement); Beesley v. Harris, 883 P.2d 1343 (Utah 1994) (a waiver agreement need not comply with the formalities required for
execution of a witnessed will).
34. Utah Code § 75-2-211.
35. Utah Code § 75-2-202(3).
36. The surviving spouse who claims to have been omitted from the decedent spouse’s will has the burden of proving the omission, and the evidence must
be sufficient to establish that the testamentary gift specified could not reasonably represent the testator’s effort to provide for the surviving spouse by will. Estate
of Christensen v. Christensen, 655 P.2d 646 (Utah 1982); In re Estate of Christensen: Utah Rejects Contemplation of Marriage Standard in Omitted Spouse Cases,
1983 Utah L. Rev. 861.
37. Utah Code § 75-2-301.
38. Utah Code § 75-2-302.
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against the decedent’s estate except claims for reasonable funeral expenses39 and expenses of administration. Unless otherwise
provided by the will or governing instrument, the homestead allowance is chargeable against any benefit or share passing by way of
the will of the decedent, by intestate succession, by way of elective share, and by way of nonprobate transfers.40
§ 3.03(e)(2). Exempt Property.
Another share of the decedent’s estate made available to the decedent’s surviving spouse or children consists of exempt property.
In addition to the homestead allowance, a surviving spouse domiciled in the state is entitled to household furniture, automobiles,
furnishings, appliances and personal effects up to $15,000 in value and in excess of security interests therein. If there is no surviving
spouse, surviving children may share in the same value. If the value of the “exempt” property enumerated in the preceding sentence
is less than $15,000 in excess of security interests, the balance may be selected from other assets of the estate. This share of the
estate, like the homestead allowance, also has priority over all other claims against the estate except reasonable funeral expenses. To
the extent the share must be made up from non-exempt property, it is subject to the priority of claims for reasonable funeral expenses,
the homestead allowance, and the family allowance, described below. Unless otherwise provided by the will or governing instrument,
the exempt property is chargeable against any benefit or share passing by the will of the decedent, by intestate succession, by way of
elective share, and by way of nonprobate transfers.41
§ 3.03(e)(3). Family Allowance.
A third additional share of the estate of a decedent domiciled in Utah, a share made available to a surviving spouse and children
whom the decedent supported or was obligated to support, is the family allowance. The family allowance is of no specific amount,
but consists of “a reasonable allowance in money out of the estate for their maintenance during the period of administration,” to be
paid in a lump sum or in periodic installments, not to exceed $27,000 in total. It is paid to the surviving spouse, if any, for the use of
the surviving spouse and minor and dependent children; otherwise, or if any children live apart from the surviving spouse, it is paid to
the children or persons having their care and custody. The family allowance has priority over all claims against the estate except claims
for reasonable funeral expenses and the homestead allowance. Unless otherwise provided by the will or governing instrument, the
exempt property is chargeable against any benefit or share passing by the will of the decedent, by intestate succession, by way of
elective share, and by way of nonprobate transfers.42
The factors to be used in determining the amount of the family allowance include age, health and previous standard of living of the
surviving spouse; the value of the estate, and the value and nature of the surviving spouse’s own separate property.43
§ 3.03(e)(4). Selection Procedures.
For the homestead and exempt property allowances, the recipients are entitled to select the property of the estate, avoiding if
possible property specifically devised. The personal representative of the estate may make the selection if the recipients do not do so,
and the personal representative of the estate also determines the amount and payment method of the family allowance, which may
not exceed $27,000 in total.44
§ 3.03(f). Utah Uniform Disposition of Community Property Rights at Death Act.
Utah is not a community property state. However, in 2012, Utah enacted the Uniform Disposition of Community Property Rights
at Death Act. Community property is defined as, “assets owned in common by husband and wife45 as a result of their having been
acquired during the marriage by means other than an inheritance by, or a gift or devise to, one spouse, each generally holding a onehalf interest in the property.”46 The purpose of passing this legislation was to clarify how Utah would dispose of community property
acquired in a community property state, such as Arizona, California, Idaho, Louisiana, Nevada, New Mexico, Texas, Washington, or
Wisconsin, when the owner of such community property dies domiciled in Utah. The legislation clarifies that the property will be
39. Matter of Estate of Wagley, 760 P.2d 316 (Utah 1988).
40. Utah Code § 75-2-402.
41. Utah Code § 75-2-403.
42. Utah Code § 75-2-404. The reference to the $27,000 limit is in Utah Code § 75-2-405.
43. Hamilton v. Hamilton, 869 P.2d 971 (Utah App.), cert. denied, 879 P.2d 266 (Utah 1994).
44. Utah Code § 75-2-405.
45. Community property can be held by persons in any lawful marriage.
46. Black’s Law Dictionary (11th ed. 2019).
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disposed of in the same manner it would be disposed of in the community property state. In other words, the 50% of community
property owned by the couple would be disposed of at the time of either spouse’s death.47 Property under this act does not reduce
the surviving spouse’s elective share, nor is it subject to, nor used in calculating, the surviving spouse’s elective share.48
§ 3.04. Property Rights of the Testate Decedent’s Survivors.
The success of a decedent’s survivors in obtaining the decedent’s property often depends on whether the decedent has properly
executed a will. This section reviews briefly the requirements for properly completing several types of wills.
§ 3.04(a). Requirements for a Valid Will.
Utah law requires that a person be competent49 and be at least 18 years old to make a will50 and that the will, under most
circumstances shall be:
(a) in writing;
(b) signed by the testator or in the testator’s name by some other individual in the testator’s conscious presence and by
the testator’s direction; and
(c) signed by at least two individuals, each of whom signed within a reasonable time after he witnessed either the signing
of the will as described in Subsection (1)(b) or the testator’s acknowledgment of that signature or acknowledgment of
the will
(2) A will that does not comply with Subsection (1) is valid as a holographic will, whether or not witnessed, if the signature
and material portions of the document are in the testator’s handwriting.51
A will with the material provisions and the testator’s signature in the testator’s handwriting,52 with or without witnesses, may be
valid as a holographic will.53 If it is not known which of several holographic wills of a testator was the last executed, the consistent
provisions of all the holographic wills will be considered valid.54
Any will, holographic or otherwise, may be rendered self-proving by being executed — or attested after execution — before a
notary public or other officer authorized to administer oaths in the jurisdiction where the execution occurs, accompanied by the officer’s
certificate in form substantially as prescribed by statute.55
Any person at least 18 years old and “generally competent” may be a witness, and if the witness is “interested,” in the sense of
being a devisee or beneficiary of a testamentary trust, the signing of the will by an interested witness does not invalidate the will or
any provision of it.56
A will may be revoked by execution of a subsequent will, or by “burning, tearing, canceling, obliterating, or destroying the will or
any part of it” by the testator or testator’s agent, for the purpose of revocation. If a will has been executed in duplicate, revocation is

47. Utah Code § 75-2b-101 et seq.
48. Utah Code § 75-2b-104.
49. Utah Code § 75-2-501 (testator must be “of sound mind”); Montes Family v. Carter, 878 P.2d 1168 (Utah App. 1994). A court does not have power to set
aside a testamentary disposition of a “protected person,” e.g., ward, who has not been declared incompetent, even if parties to a conservatorship dispute so
stipulate. In re Estate of Anderson, 671 P.2d 165 (Utah 1983).
50. Utah Code § 75-2-501.
51. Utah Code § 75-2-502; Taylor v. Estate of Taylor, 770 P.2d 163 (Utah App. 1989) (not valid when only one witness signed the document in the testator’s
presence and before the testator’s death).
52. In re Estate of Kleinman, 970 P.2d 1286 (Utah 1998) (it is immaterial what label the testator places on the writing and it need not be dated); In re Estate
of Erickson, 806 P.2d 1186 (Utah 1991) (a written name is a signature only if it is intended to authenticate the will).
53. Utah Code § 75-2-503; In re Estate of Kleinman, 970 P.2d 1286 (Utah 1998) (a “holographic will” can be used to dispose of any property, including money,
but its material provisions must be in the handwriting of the testatrix and signed by her); Erickson v. Misaka, 766 P.2d 1085 (Utah App. 1988) (document must
comply with governing statute), aff’d, In re Estate of Erickson, 806 P.2d 1186 (Utah 1991).
54. In re Estate of Fitzgerald, 738 P.2d 236 (Utah App. 1987).
55. Utah Code § 75-2-504.
56. Utah Code § 75-2-505; Cazares v. Cosby, 65 P.3d 1184 (Utah 2003) (notary was held to be a subscribing witness); Valcarce v. Valcarce, 301 P.3d 1031
(Utah App. 2013).
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accomplished by revoking one of the duplicates.57 If a testator divorces or obtains an annulment after executing a will, the divorce or
annulment revokes provisions, dispositions or appointments under the will to the former spouse or to issue of only the former spouse,
unless the will expressly provides otherwise.58 Property thus prevented from passing, passes as if the former spouse and spouse’s
issue predeceased the testator. Remarriage of the testator to the former spouse revives all such provisions. Neither a decree of
separation which does not terminate the marriage nor any other circumstances than those just described revokes a will.59 In this
context, it should be noted that a person who has disappeared and has not been heard from for a continuous period of five years is
presumed dead, with date of death presumed to be at the end of the five-year period.60 Devisees are required to survive testators by
120 hours.61
§ 3.04(b). Rules of Construction Pertaining to Wills.
The primary rule of construction is that the intent of a testator as expressed in the will controls the legal effect of the dispositions.
All other rules of construction are subject to this primary rule.62 Utah’s statutory rules for construing wills may be summarized as
follows:
• A will is construed to pass all property which the testator owns at death and all property acquired by the estate after the
testator’s death.63
• Issue of a deceased devisee, who survive the testator by 120 hours, take in place of the devisee by representation.64
• If a devise other than a residuary devise fails for any reason, it becomes part of the residue.65
• A failed devise to two or more devisees is shared by the other devisees.66
• If one is named as devisee of specific property no longer in the estate, the devisee may be entitled to the proceeds of
such property that are still in the estate.67
• A will with a marital deduction formula will be construed to provide the maximum qualifying marital deduction allowable
by federal law.68
• A general direction in a will to pay all taxes does not include generation-skipping or similar taxes, unless the will so
directs.69
§ 3.05. Renunciation of Succession.
One who is entitled to succeed to any property or interest under a will may renounce that succession by filing a written renunciation
as prescribed by statute.70
§ 3.06. Disclaimer of Transfer.
A person who is a grantee, donee or holder of some other present interest or vested future interest as part of a nontestamentary
57. Utah Code § 75-2-507.
58. Utah Code § 75-2-802. Sveen v. Melin, 138 S. Ct. 1815 (2018) (holding that a revocation-on-divorce statute does not violate the Contracts Clause of the
U.S. Constitution.)
59. Utah Code § 75-2-802.
60. Utah Code § 75-1-107.
61. Utah Code § 75-2-702.
62. Utah Code § 75-2-601; Stillman v. Teachers Ins. & Annuity Ass’n College Ret. Equities Fund, 343 F.3d 1311 (5th Cir. 2003) (applying the Uniform Probate
Code rule of intent-serving construction to a document from a former marriage does not violate the presumption against retroactivity).
63. Utah Code § 75-2-602.
64. Utah Code § 75-2-603.
65. Utah Code § 75-2-604.
66. Id.
67. Utah Code § 75-2-606.
68. Utah Code § 75-2-610.
69. Utah Code § 75-2-611.
70. Utah Code § 75-2-801; Drye v. U.S., 528 U.S. 49 (1999) (renunciation of property by devisee that resulted in its passage to his daughter did not defeat
federal tax lien against him, because he exercised domain over the property). Southwick v. Southwick, 259 P.3d 1071 (Utah App. 2011) (disclaimer in trust
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transfer may disclaim the interest by a written disclaimer as prescribed by statute.71
§ 3.07. Effect of Homicide on Various Property Interests.
One who “commits a disqualifying homicide of the decedent” suffers by being considered as having predeceased the decedent and
numerous other penalties, including, for instance, loss of benefits of testate and intestate succession, loss of right of survivorship
under joint tenancies (which are severed and treated as tenancies in common), and loss of status as beneficiary.72
§ 3.08. Simultaneous Death Provisions.
Until 1998, Utah had in effect a statutory simultaneous death provision.73 Under this provision, if persons such as joint tenants or
tenants by the entirety, who held rights of survivorship, died apparently simultaneously, their interests were divided without regard to
the right of survivorship. This provision was repealed effective July 1, 1998 without explanation. Persons are, of course, free to fashion
simultaneous death provisions in accordance with their own estate planning needs.

effective).
71. Utah Code § 75-2-801; Whitney v. Faulkner, 95 P.3d 270 (Utah 2004) (acceptance of an interest or part of it bars disclaimer of that interest, unless the
written disclaimer purports to disclaim only the residuary portion of the trust); Stillman v. Teachers Ins. & Annuity Ass’n College Ret. Equities Fund, 343 F.3d 1311
(5th Cir. 2003) (applying the Uniform Probate Code rule of intent-serving construction to a document from a former marriage does not violate the presumption
against retroactivity). Southwick v. Southwick, 2011 UT App 222, 259 P.3d 1071 (Utah App. 2011) (disclaimer in trust effective).
72. Utah Code § 75-2-803; Continental Bank & Trust Co. v. Maag, 285 F.2d 558 (10th Cir. 1960).
73. Utah Code § § 75-2-1001 et seq. (Uniform Simultaneous Death Act) (repealed effective July 1, 1998, by Utah Laws 1998, ch. 39).
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CHAPTER 4 - RESIDENTIAL DEVELOPMENTS: SUBDIVISIONS AND COMMON
INTEREST COMMUNITIES

§ 4.01. Introduction.
The purpose of this chapter is to provide a summary of the legal issues and guidelines relevant to the development and purchase
of the most prevalent types of clustered dwellings.
§ 4.02. Subdivisions.
§ 4.02(a). In General.
For the past several decades, the subdivision form of development has been the most widely used of any of the forms discussed in
this chapter. A prevalent reason for this growth seems to be that the American consumer still clings to the idea of individual ownership
of property and a “plot of his own.”
The role of the attorney in the subdivision process may occur in any of the phases of development: land acquisition, construction,
sales or post-sale legal complications. To avoid unnecessary involvement in the latter, the greatest service that a knowledgeable
attorney can provide is to convince his or her client, whether developer, lender or purchaser, that there must first be a general review
of the proposed project. Among the areas of concern are financing, possible restrictions, availability of utility services and tax planning.
The purpose of this subchapter is to alert counsel to some of the relevant considerations involved in these areas.
§ 4.02(b). Considerations of the Parties.
§ 4.02(b)(1). The Land Seller.
Most of the problems faced by the land seller in the subdivision process are with regard to financing, taxation and return on the
seller’s investment. A detailed explanation of these considerations is provided in following sections.
§ 4.02(b)(2). The Developer.
§ 4.02(b)(2)(i). Considerations Prior to the Land Purchase.
§ 4.02(b)(2)(i)(A). In General.
Though the developer may consider the property to be purchased as suitable for the proposed development, counsel should
nevertheless review a checklist similar to the one that follows to be sure the requirements and expectations are well-understood. This
minimal effort can avoid a great deal of expense if the land is not truly suitable and if there are contingencies which must occur before
the land will be suitable, they can be included in the purchase contract as conditions of sale or as warranties by the seller.
• Is the land zoned properly?1
• Is the present status of the property (unincorporated or within a municipality) satisfactory?
• Are annexation and rezoning necessary and, if so, realistically available?
• Are soil conditions adequate?
• Are there prior easements or restrictions, which seriously interfere with property development?2
• Are public or community water and sewer facilities available at a satisfactory cost and of sufficient capacity to accept the
burden the developer will impose or, if public facilities are not required, are the source and supply of private water
adequate?3
• Are the soil conditions appropriate for septic systems?
• Are the street, underground utility, tree planting and other requirements imposed by the applicable subdivision control
ordinances satisfactory and feasible?4
1. Arnell v. Salt Lake County Bd. of Adjustment, 112 P.3d 1214 (Utah App. 2005); Yazd v. Woodside Homes Corp., 109 P.3d 393 (Utah App. 2005) aff’d in part
and rev’d in part, 143 P.3d 283 (Utah 2006); Smith v. Frandsen, 94 P.3d 919 (Utah 2004).
2. Fennell v. Green, 77 P.3d 339 (Utah App. 2003).
3. Bradshaw v. Wilkinson Water Co., 94 P.3d 242 (Utah 2004) (holding that Planning Commission properly required developer to pay proportionate costs for
water infrastructure on development); Alpine Homes, Inc. v. City of West Jordan, 424 P.3d 95, 109 (Utah 2017) (holding that impact fees, if constitutional when
assessed, are properly imposed under the police power); see also Bd. of Trs. v. Conversions, L.L.C., 103 P.3d 686 (Utah 2004).
4. Note that if the area where the property lies is unincorporated the ordinances of all of the surrounding municipalities might apply, thereby subjecting the
property to compliance with potentially conflicting provisions.

•
•
•
•
•

Does the seller/vendor have title when the time to convey arrives?5
Is the property within the desired school district?
Are fire and police protection adequate?
Is adequate financing available?6
Are there any boundary disputes?7
§ 4.02(b)(2)(i)(B). Zoning and Annexation.

Where the subdivider must secure rezoning to make the project feasible, the purchase agreement between the developer and land
seller should be subject to such a condition, but should allow a reasonable time for its procurement. If the seller is willing to wait for
a longer period of time, the contract may even provide for court action to attempt to secure the rezoning.
Annexation of an area requires petition in writing to the municipal government by a majority of the owners of real property and
the owners of not less than one-third (measured by value) of the real property in territory lying contiguous to the municipality.8 After
publication and hearing, the annexation ordinance may be passed by a two-thirds vote of the city council or governing board. The
surveyor’s plat or map, which is to accompany the petition, is then recorded to finalize the procedure.9
Since annexation is a legislative prerogative of the governing body of the city, a property owner has no right to annexation and the
courts will uphold the commission’s decision unless it is clear that it was arbitrary and capricious, or that it was in excess of the
authority of the commission.10
§ 4.02(b)(2)(i)(C). Prior Plats and Recordation.
If any part of the land, which is to be purchased, has been previously subdivided, the original documents of each subdivision should be
examined to ascertain whether there is any reason why the plat cannot be vacated or resubdivided.
Vacation of all or a portion of an existing plat can be petitioned for by an owner of any of the land, which has been so subdivided.11
Application is to be made in writing and signed by all of the owners of the land contained in the entire plat, as well as by the owners of
the land contiguous or adjacent to any street or alley bordering the plat. The application is then referred to the appropriate governing
body, e.g., the planning commission.12 If it is then determined that neither the public nor any person will be materially injured by
approval, the vacation will be granted.13
§ 4.02(b)(2)(i)(D). Existing Restrictions.
In addition to compliance with the applicable zoning ordinances, any existing restrictions running with the land must be complied
with.14 If the zoning scheme does not allow the uses to which the covenants restrict the property, the zoning regulations will be
deemed to have precedence. The covenants can be removed through the manner provided for in the document, e.g., by amending
the bylaws, establishing them or by the unanimous consent of those having an interest in all the land covered by the restrictions. If
consent is not obtainable and there has been a drastic change in the use of nearby land, or there seems to have been a waiver of such
5. Salt Lake County v. Metro W. Ready Mix, Inc. 89 P.3d 155 (Utah 2004); Utah Golf Ass’n v. City of North Salt Lake, 79 P.3d 919 (Utah 2003); Ashworth v.
Bullock, 304 P.3d 74, 79 (Utah App. 2013); Neves v. Wright, 638 P.2d 1195 (Utah 1981).
6. For a more detailed discussion, see § 4.02(b)(2)(iii).
7. RHN Corp. v. Veibell, 96 P.3d 935 (Utah 2004).
8. Utah Code §§ 10-2-401 to -428.
9. Id.
10. Bradshaw v. Beaver City, 493 P.2d 643 (Utah 1972). See also Pen & Ink, LLC v. Alpine City, 2010 Utah App. LEXIS 202 (2010) (holding that even though the
city council had formerly yet mistakenly allowed an owner to disturb 60,000-square-feet on a ten acre parcel within annexation area, their decision to deny
another owner the ability to disturb 90,000-square-feet of a 15-acre parcel within annexation area was not arbitrary or capricious). For a case dealing with
whether various exactions can be imposed as conditions of annexation, see Child v. Spanish Fork, 538 P.2d 184 (Utah 1975) (the city’s conditioning of annexation
upon receipt of ownership of shares of water from the landowners in the area to be annexed was held not to be unreasonable or arbitrary).
11. Utah Code §§ 10-9a-101 to -803 (cities) and 17-27a-101 to -1005 (counties). For the origin of this requirement, as well as of the requirements cited in
the following two footnotes, see Hall v. North Ogden City, 166 P.2d 221 (Utah 1946).
12. Utah Code § 10-9a-302.
13. Utah Code § 10-9a-609.
14. View Condo. Owners Ass’n v. MSICO, L.L.C., 127 P.3d 697 (Utah 2005).
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restrictions, counsel may petition a court of equity to remove the restrictions as an improper cloud on title.
In order to avoid further possible entanglements, it is also advisable to examine the documents relating to the adjoining parcels of
land for possibly valid restrictions in situations where the land had once been a part of the same estate as the purchased plat.
§ 4.02(b)(2)(i)(E). Easements.
The public record should always be checked for existing easements for roads, public utilities, sewers, drainage and aviation. While
some easements may be readily released by the holders, others will not be as willing to do so.15
§ 4.02(b)(2)(i)(F). Preliminary Approval by Federal Agencies.
Although FHA and VA do not provide insurance for temporary subdivision construction loans, the developer should file the plans
for approval by one of the agencies prior to his commencement of construction. If approval is given and the developer complies with
the specifications and requirements of the agency, insurance will be available for the permanent mortgages when issued. In most
cases the agency guidelines are much more stringent than those of the local ordinances, necessitating close examination and
compliance with the agency requirements if insurance is desired.16
Due to the decline in eligibility for VA coverage, the increasing availability of conventional financing, and the large amount of
paperwork necessary to obtain approval from FHA or VA, the developer should weigh the merits of the agency insurance in light of
other alternatives.
§ 4.02(b)(2)(ii). Setting Up the Subdivision.
As elementary as it may seem, the attorney should be certain that the subdivider and surveyor comply with the applicable
subdivision control ordinances of the locality, as well as with state statutes.
§ 4.02(b)(2)(ii)(A). Local Ordinances.
The Utah Code provides that each municipality shall establish a planning commission which, among other things, will exercise any
powers the municipality so chooses.17
The planning commission shall “review and provide a recommendation to the legislative body on any proposed ordinance that
regulates the subdivision of land in the municipality”18
This language gives the local planning commissions the power to formulate and enforce subdivision ordinances at the municipal
level. Exactly what functions and powers are encompassed within this authority has been an extremely controversial issue resulting
in many irreconcilable decisions. As a result, each case needs to be analyzed on its own peculiar facts.
Most local ordinances integrate many of the specific provisions enumerated under the state statutes and combine them with the
planning commission’s approved specifications and methods for obtaining approval.
These local ordinances are enforced through the exercise of the police power granted to the municipalities. The planning
commission is allowed broad discretion in setting approval criteria, bound only by a standard of “reasonableness.” As a result, any
attacks upon specific ordinances will have to be made upon whether the ordinance is a “reasonable” exercise of the police power or
whether the ordinance truly facilitates the policy purposes stated.19
§ 4.02(b)(2)(ii)(B). State Regulations.
State law also provides various restrictions on subdivision20 development and penalties for their violation, whereas zoning
15. Evans v. Bd. of County Comm’rs, 97 P.3d 697 (Utah Ct. App. 2004); Dansie v. Hi-Country Estates Homeowners Ass’n, 92 P.3d 162 (Utah Ct. App. 2004);
Lutheran High School Ass’n v. Woodlands III Holdings, L.L.C., 81 P.3d 792 (Utah Ct. App. 2003); Berkshires, L.L.C. v. Sykes, 127 P.3d 1243 (Utah Ct. App. 2005) (forged
easement document used as leverage to prevent city approval of a subdivision development); Lunt v. Lance, 186 P.3d 978, 987 (Utah App. 2008) (easements must be
expressly released).
16. See generally 24 C.F.R. part 203.
17. Utah Code § 10-91-301(1)(b)(iv)
18. Utah Code § 10-9a-602(1)(a).
19. Bradley v. Payson City Corp., 70 P.3d 47 (Utah 2003); McElhaney v. City of Moab, 423 P.3d 1284 (Utah 2017); Crestview-Holladay Homeowners’ Ass’n,
Inc. v. Engh Floral Co., 545 P.2d 1150 (Utah 1976).
20. Utah Code § 10-9a-103(65)(a) defines a subdivision as “any land that is divided, resubdivided, or proposed to be divided into two or more lots, parcels,
sites, units, plots, or other division for the purpose, whether immediate or future, of offer, sale, lease, or development either on the installment plan or upon any
and all other plans, terms, and conditions.”
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regulations usually only limit the use of the property.21
§ 4.02(b)(2)(ii)(B)(I). Recording.
Aside from the provisions already mentioned, the Utah statutes provide that the planning commissions will develop general plans
for their cities or areas.22 Following approval of the general plan by the local governing board, no subdivision plat or map is to be filed
until it has been submitted to the planning commission and approved in writing.23 Following approval by the planning commission,
the plats are to be filed with the office of record,24 and indexed in the files of the county recorder.25 Any attempt at filing or recording
prior to approval of the planning commission is deemed void.26 The recording of the plat operates as a dedication of the streets and
public facilities in the subdivision.27
§ 4.02(b)(2)(ii)(B)(II). Punishable Acts.
The selling of lots prior to recordation is a violation of the statute and punishable as a separate misdemeanor for each lot so sold
or conveyed.28 This is the case even though the lot is conveyed through a proper metes and bounds description.29 However, where
the subdivision is composed of less than ten lots, the land may be sold by metes and bounds description without the necessity of
recordation of the plat if the following conditions are met: the subdivision layout shall have been first approved in writing by the
planning commission; the subdivision is not traversed by the mapped lines of a proposed street as shown on the official map or maps
of the municipality, and does not require the dedication of any land for street or other public purposes; and if the subdivision is located
in a zoned area, each lot in the subdivision must meet the frontage, width and area requirements of the zoning ordinance, or a variance
from such requirements must have been granted by the board of adjustment.30
Where there has been a violation of the statute, remedies in the form of an injunction and a civil or criminal action to recover the
penalty are available to the municipality.31 Though the statutes seem to afford remedy to any owner of real estate in the district where
the land is situated,32 case law in this area indicates that a civil action for damages is not available to an individual.33
§ 4.02(b)(2)(ii)(C). The Purchaser.
Most of the considerations of a purchaser of a subdivision lot or residence are the same as those of any conventional real estate
purchaser. The following, however, should be among the specific items dealt with in protecting the purchaser’s interests.
Is the use of the property in conformance with the zoning regulations for the area or, if not, has a variance been granted?
Has the developer fully complied with the requirements of the recording statutes?
Has the developer secured the necessary utility easements?
Have any pre-existing easements or restrictions on the property been adequately dealt with and are the restrictions placed on the
use by the developer himself acceptable to the purchaser?

21. Though zoning and subdivision regulation have related purposes in public health, safety and morals, the legislation and administration of the two are
separate and distinct. See Call v. West Jordan, 606 P.2d 217, 226 (Utah 1979).
22. Utah Code § 10-9s-302.
23. Utah Code § 10-9a-604(1); Wright Dev., Inc., v. City of Wellsville, 608 P.2d 232 (Utah 1980); Fink v. Miller, 896 P.2d 649 (Utah App. 1995).
24. Utah Code § 10-9-606(6)(a).
25. Utah Code § 17-21-6(1)(g).
26. Utah Code § 10-9a-604(2).
27. Utah Code § 10-9a-607(1).
28. Utah Code §§ 10-9a-611, 17-27a-611.
29. Id.
30. Id.
31. Utah Code §§ 10-9a-803, 17-27a-803.
32. Utah Code §§ 10-9a-802, 17-27a-802.
33. Ellis v. Hale, 373 P.2d 382 (Utah 1962).
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If the permanent loan is to be insured by FHA or VA, did the developer secure preliminary approval and has he complied with their
requirements?
To what extent will the developer retain control of the project following conveyance of all of the lots?
Are the assessments for the common areas (if such exist) in line with the value of the services received?
Has the developer posted a bond for any future improvements he has promised to make?
§ 4.02(b)(2)(iii). Financing the Acquisition.
Due to the lack of security that the average developer is able to provide prior to the acquisition of the property, most institutional
or third-party lenders are somewhat reluctant to extend financing. As a result, many land acquisitions are made feasible by vendor
financing.34 While many of the tax considerations are somewhat different for the vendor than for an institutional lender, most of the
safeguards to be discussed in the context of the vendor’s situation are equally applicable to the considerations facing the institutional
lender as well.
§ 4.02(b)(2)(iii)(A). Long-Term Installment Contract.
Once the vendor has decided to finance the sale himself, there are several forms in which the transaction can be cast, each having
significant advantages and disadvantages. Under the long-term installment contract the subdivider will make the installment payments
over a period of time, with legal title to the property not passing from the vendor until complete payment is received.
Care should be taken to designate who will bear the risk for any unexpected contingencies which may arise during the life of the
contract.35
The use of this form also impedes the developer’s ability to obtain subsequent construction financing since most lending institutions
require that their liens be given a first priority. The granting of such priority is extremely difficult where the only interest the developer
holds in the property is a vendee’s equitable interest under an installment contract.36
For a more detailed discussion see Chapter 14.
§ 4.02(b)(2)(iii)(B). Purchase Money Mortgage or Deed of Trust.
A purchase money mortgage is created where the land seller accepts the developer’s promissory note to pay the sale price of the
land, secured by a mortgage on the property and executed by the developer. The name comes from the fact that the seller is, in
essence, using the proceeds from the sale to finance the purchase himself.
A deed of trust is somewhat similar to a purchase money mortgage. The major difference between the two is that while the
purchase money mortgage must be enforced judicially, most deeds of trust contain clauses allowing for private foreclosure sales upon
default of payment.
One extremely important issue which has been the cause of much litigation in this area is the effect of a subordination agreement
issued by the vendor in conjunction with a purchase money mortgage or deed of trust. Most institutional lenders will require
subordination of the owner-vendor’s interest to the lending institution’s interest before it will authorize a construction loan to the
developer. Before any vendor agrees to subordinate his interest in the property to the lien of a potential construction lender, he
should ensure that the following items are contained in any such agreement.
Schedule the subordination of the vendor’s lien to coincide with the development of the property. If the developer plans to work
in phases, the vendor should provide for subordination in phases.
Pin down the developer as to the terms of the construction loan being sought. Make sure that the total and per lot amount of the
loan is stated.
Specify the range of acceptable interest rates on the construction loan within which the developer must accept financing.
Limit the developer to certain types of institutions as construction loan lenders. Don’t allow him the opportunity to go to a “friend”
for financing.
Set commencement and completion dates for the project and/or its phases. Try to make the developer personally liable for failure
to comply with these dates or force him to provide a bond to see that the project is completed on time.
Ensure that the developer provides hazard and liability insurance upon the property, as well as employer’s insurance while the
construction is in progress.
Ensure that the vendor has the right to make periodic inspections of the property, the right to conduct periodic audits of the
34. For a discussion of the vendor’s duty to disclose defects, see Smith v. Frandsen, 94 P.3d 919 (Utah 2004); Hermansen v. Tasulis, 48 P.3d 235 (Utah 2002);
First Sec. Bank v. Banberry Dev. Corp., 786 P.2d 1326 (Utah 1990); Anderson v. Kriser, 266 P.3d 819 (Utah 2011).
35. For example, who is to carry the insurance? Who will suffer the loss should fire or accident destroy the project? Who is to bear the risk of loss from a
taking by eminent domain?
36. For a more lengthy discussion of installment contracts see Dale A. Whitman, Transfers by Vendors of Interests in Installment Contracts: The Impact of
Revised Article 9 of the Uniform Commercial Code, 38 Real Prop. Prob. & Tr. J. 421 (2003).

108

developer’s books and the right to be shown the current status of the developer’s loan from the construction lender.
It is also desirable to incorporate some provisions regarding payment. They should ensure that an outside date is set for the
commencement of payment and that the vendor is to receive some minimum amount each year. Where possible, provide that the
payments run somewhat ahead of what the pro-rata share for each lot would be.
Most importantly, include provisions to guarantee that the loan money is translated into property improvements. It is advisable to
check with local lenders to see what type of disbursal procedures they commonly use and incorporate similar provisions into the
subordination agreement.37
While some courts have found subordination agreements to be conditional in nature, despite seeming absolute on their face,38
counsel is well-advised to structure the agreement to the client’s best interests, rather than leave the matter for the interpretation of
the courts.
§ 4.03. Common Interest Communities: Condominiums, Cooperatives and Planned Unit Developments.
Many Americans own residences in private common interest communities.39 All of these ownership arrangements are
characterized by specific ownership rights in the owners’ individual dwellings together with rights and obligations outside the
individual units to common property areas shared with neighboring owners. These forms of common interest ownership in property
include condominiums, cooperatives and planned unit development communities with homeowner associations (often called PUDs).
Utah law permits associations of homeowners to organize into nonprofit corporations or other organizations pursuant to Title 16,
Chapter 6a: the Utah Revised Nonprofit Corporation Act.40 This enables a managing committee of the homeowners to be subject to
any right, obligation, procedure, and remedy applicable to a corporation (or other selected entity).41
The three forms of ownership each represent a different means of ownership to the individual units and common areas. With
condominiums, each unit owner has exclusive title to a unit and shares title to the common areas as a tenant in common to a specified
undivided portion.42 The condominium association of homeowners has no title to any property but functions as the representative of
all unit owners, who are automatically members of the association.43 With cooperatives, title covering the entire property including
individual units and common areas is owned by the cooperative corporation.44 The individual unit residents are generally shareholder
owners of the cooperative corporation or occasionally as beneficiaries of a cooperative trust that holds title to the property.45 In Utah,
the only statutory provisions dealing with cooperatives are designed to govern the marketing of cooperatives. The statute requires
disclosures regarding the property interest being sold, the right of occupancy associated with that property interest, any encumbrance
to which the property interest is subject, and the terms of any financing, refinancing, prior sale, resale or loan assumption to which
the property interest is subject.46 The unit resident also enters into a proprietary lease with the cooperative entity. With planned unit
developments, each unit owner has title to a dwelling unit and its underlying property. The homeowner association receives title to
all common areas in the development. The unit owners are members of the homeowner association.
The managing association is the common feature of each of these distinct forms of ownership.47 The association has management
responsibility over the common interest elements of the community. Each unit resident has ownership-type control over the dwelling
unit in all three forms of common interest communities.
These relatively new forms of ownership through common interest communities differ from the traditional property relationships
which they replace. Traditionally urban residents have either owned single-family, detached dwellings in a standard subdivision or
they have rented space as a tenant in a multi-unit building. Homeowners exercised their property rights subject only to nuisance
limitations and to a loose set of restrictive covenants. However, no entity or association was established to enforce these common
37. For a discussion of the procedures most commonly used, see Grant S. Nelson & Dale A. Whitman, Real Estate Finance and Development, 1047-48 (5th
ed. 1998).
38. See Middlebrook-Anderson Co. v. Southwest Savings and Loan Ass’n, 96 Cal. Rptr. 338 (Cal. Ct. App. 1971).
39. Jesse Dukeminier et al., Property 937 (8th Edition 2014).
40. Utah Code § 57-8-40. Utah Code § 57-8-13.1. HOA registration with Department of Commerce (contains registration requirements).
41. Utah Code § 57-8-40 (6).
42. Jesse Dukeminier et al., Property 938 (8th Edition 2014).
43 Id.
44. Id.
45. Id.
46. Utah Code § 57-23-6(1)(a)–(d).
47. Jesse Dukeminier et al., Property 937 (8th Edition 2014). Utah Code § 57-8a-211. Homeowner Association Reserve Account (permits owners annually to
decide whether to fund a reserve fund).
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covenants, conditions and restrictions. Tenants had possessory rights to their units together with rights to use common areas available
to all the tenants. They were also subject to any house rules set by the landlord for the apartment complex.
In contrast, common interest communities establish rights and duties applicable to each unit owner for all of the residents. Each
individual conveyance is subjected to the requirements contained in the community’s declaration, bylaws or covenants, conditions
and restrictions.
§ 4.03(a). Condominiums.
§ 4.03(a)(1). In General.
Though the underpinnings of the condominium concept began in Europe during the Middle Ages,48 the immediate impetus into
this country has come from neighboring Puerto Rico.49 Widespread use of the concept, however, originated after the passage of a
Model Act by the Federal Housing Authority.50
The Utah Condominium Ownership Act,51 enacted in 1963, was patterned after the FHA’s Model Act. The 1963 Act contemplated
only single-structure, high-rise, residential developments, thereby imposing arbitrary and unnecessary limitations upon an otherwise
flexible concept.
The statute, as amended in 1975, is now more flexible by contemplating a more expansive understanding of condominium
ownership in Utah as is discussed below.52
§ 4.03(b). The Condominium Concept Defined.
While the common law has long recognized multiple interests in a single res, the concept of the condominium goes well beyond the
normal theories of cotenancy and joint ownership. It means, in effect, the ownership of a single “unit”53 in a multi-unit project together with
an undivided interest in common with other unit owners as to certain “common areas and facilities”54 of the property.55
A typical condominium development contains one or more apartment buildings in which the units are individually owned by their
residents. Common areas are owned by the residents as cotenants with the other unit owners and are maintained by an association
of homeowners. Another common condominium development consists of individual single-family dwellings, each joined to another
by a shared wall. Commercial condominium developments also exist but residential condominiums are more common.
§ 4.03(c). Use of the Concept in Development.
As a result of the legislative enactment of the Condominium Ownership Act, developers can exercise a prerogative to submit the
property56 to the provisions of the Utah Act, and thereby implement development proposals, which had previously been disallowed
due to restrictions and limitations in municipal subdivision ordinances.57
Under the Utah Act, a condominium is a subdivision only for purposes of the dedications of property and with respect to units,
which are not in buildings, e.g., campgrounds.58 Thus, a condominium project does not fall within the auspices of planning commission
48. Johannes Leyser, The Ownership of Flats — A Comparative Study, 7 Int’l & Comp. L.Q. 31, 33 (1958).
49. The original version of the Puerto Rican “Horizontal Property Act,” P.R. Laws Ann. § 1291 (2002), and the problems encountered in its application were
closely studied by the U.S. Federal Housing Authority in the development of its Model Act.
50. Housing Act of 1961, Pub. L. No. 87-70, 75 Stat. 149 (1961). This Act extended mortgage insurance coverage to condominium projects, thereby reducing
the risk to the developer and making them a more attractive alternative to subdivision development.
51. Utah Code § 57-8-1 to -60.
52 Id. as amended.
53. A “unit” can be a dwelling but is not limited to such. The term stands for either a separate physical part of the property intended for any type of
independent use, or a “time period unit” (explained in § 4.03(d)(2)(ii)), as the context may require. Utah Code § 57-8-3(40)(a), (38).
54. The term “common areas” is used to designate those improvements and facilities owned in common by all of the individual owners of the units. Each
unit owner has a proportionate interest in the common areas and pays an assessment fee, which is used for the areas’ maintenance and upkeep. Utah Code § 578-3(5).
55. Utah Code § 57-8-3(24); LKL Assocs., Inc. v. Farley, 94 P.3d 279, 282 (Utah 2004) (definition of condominium).
56. “Property,” in a condominium context, includes the land, whether leasehold or fee simple, the buildings, if any, all improvements and structures, all
easements, rights, and appurtenances belonging thereto, and all articles of personal property intended for use in connection within. Utah Code § 57-8-3(34).
57. Utah Code § 57-8-2.
58. Utah Code § 57-8-35(1)(b).

110

power in the same way as a subdivision, thereby allowing for more innovation in design and construction.
Timeshare interests and interests in camp resort sites are subject to statutory requirements for registration of these timeshare
projects before they can be marketed.59 A timeshare interest “means a right to occupy fixed or variable accommodations during three
or more separate fixed or variable time periods over a period of at least three years, including renewal options, whether or not coupled
with an estate in land.” It includes what is commonly known as a “timeshare estate,”60 which is a “small, undivided fractional fee
interest in real property by which the purchaser does not receive any right to use accommodations except as provided by contract,
declaration, or other instrument defining a legal right.”61 Isolated sales by an owner of a timeshare interest are exempted from the
registration and disclosure requirements. A person who offers “fewer than ten interests in a development” may also be exempted by
specific rule or order of the director of the Division of Real Estate because such limited offers may be considered “essentially
noncommercial.”62
§ 4.03(c)(1). Condominium Declarations and Filing.
A developer is deemed to have submitted the applicable property to the provisions of the act upon his executing and recording a
“declaration”63 in conjunction with which he must also submit a “recording of the plat”64 and a set of preliminary bylaws for the
project.65 These documents are to be recorded in the county recorder’s regular indices and records, as well as in an index containing
all information regarding condominium projects in the county.66 The importance of this recording cannot be over-emphasized since
neither the declaration nor any amendments to it are valid until recorded in the proper manner.67
The declaration must contain any covenants, conditions, and restrictions relating to the project and a precise description of the land,
buildings,68units, common areas and limited common areas and facilities.69 Each unit is to be described in detail, with “unit number of each
unit, the square footage of each unit, and any other description or information necessary to properly identify each unit.”70
§ 4.03(c)(1)(i). Effect of Filing.
Once the property is submitted to the provisions of the Act, all unit owners, their tenants, employees or any persons who may use
the property on their authority, as well as any “person”71 acquiring a unit owner’s interest through foreclosure, exercise of power of
sale, enforcement of a lien, or on any tax deed are then subject to the provisions of the act.72 However, at any time following the
recording of the declaration, the unit owners may remove the property from the provisions of the Act by a duly recorded instrument
to that effect, whereupon all unit owners will be deemed to hold the property in common with interests divided upon the basis of the
previous interest of each owner in the undivided common areas and facilities, as stated in the declaration and/or deed.73 Such removal,

59. Utah Code §§ 57-19-1 to -26.
60 Utah Code § 57-19-2(27)
61. Utah Code § 57-19-2(26).
62. Utah Code § 57-19-26(3)(b).
63. Utah Code § 57-8-12(1). For a detailed discussion of basic condominium documents, see § 4.03(f).
64. Utah Code § 57-8-13.
65. Utah Code § 57-8-15.
66. Utah Code § 57-8-12(2).
67. Utah Code § 57-8-12(1).
68. Utah Code § 57-8-10(1).
69. “Limited common areas and facilities” are portions of the common areas and facilities, which pertain to and are reserved for use by one unit to the
exclusion of all others. Utah Code § 57-8-3(24); See Lodge at Westgate Park City Resort & Spa Condo Ass’n v. Westgate Resorts, Ltd. 440 P.3d 793 (Utah App.
2019) (Common areas can be defined and limited by the declaration and in this case, the Court of Appeals ruled that common areas are defined to be limited to
the foundations).
70. Utah Code § 57-8-10(2)(a)(iii).
71. The term “Person” includes an individual, corporation, partnership, association, trustee or other legal entity. Utah Code § 57-8-3(33).
72. Utah Code § 57-8-21.
73. Utah Code § 57-8-22. Note, however, that in order to take such action, any lienors must agree to transfer their liens to such reallocated interest.

111

however, does not bar a subsequent readmission to the provisions of the Act.74
§ 4.03(c)(1)(ii). Conveyance of Entire Project Property.
In the event that the project begins to fail or if the assessment levy becomes unreasonably high or should some other unexpected
contingency occur, the owners of at least 67% of the units are empowered to, at a meeting of unit owners called for the purpose of
voting, elect to sell or otherwise dispose of the entire project property should they elect to do so. This can be accomplished despite
the reluctance of the minority owners, provided that there is no restriction disallowing the procedure in the bylaws.75
§ 4.03(c)(2). The Condominium Plat.
The condominium plat is to be made by a registered Utah land surveyor and must include both the boundaries of the property and
a diagrammatic floor plan of the building and all units in it.76 When recorded, the condominium plat is deemed to be conclusive
evidence of the boundaries, despite any post-recordation shifting in the foundations of the buildings.77 This provision eliminates the
need of including reciprocal easements between units, as must oftentimes be done in the Planned Unit Developments discussed in
Section 4.04.
§ 4.03(c)(3). Filing of the Bylaws.
Simultaneous with the filing of the declaration, a copy of the preliminary bylaws of the project must be either appended to and
recorded with the declaration, or must be contained in the declaration. Though the contents of the bylaws are discretionary, they
should establish the administrative format for governing the property.78
§ 4.03(c)(4). Conveyance of Units and Rights Therein.
Condominium units are required to be free of any mortgage on the common elements of the project at the time of conveyance.
The lender’s security interest should attach only to individual units.
The developer is only empowered to convey units after:
(1) every mortgage or lien affecting the unit and its interest in the common area and facilities has been paid and satisfied of
record; or the unit has been released from the effect of such lien or mortgage by a partial release which has been duly
recorded;79 and
(2) following the recordation of the aforementioned required documents.
Each unit, together with its undivided interest in the common areas and facilities is treated as real property, being individually
conveyable, inheritable, devisable, or encumberable, independent of all other interests.80 Any other corresponding interests are also
recordable.
Following the conveyance, each unit owner is entitled to exclusive ownership and possession of its unit.81 The “unit owner”
designation includes any individual, corporation, partnership, association, trustee or other legal entity, as well as any real property
tenancy relationship allowed under Utah law.82
The statute also requires that each unit together with its share of the common areas shall be assessed and taxed separately from
the other units together with their shares of the common areas.83 Without such authorizing legislation, the condominium owners
74. Utah Code § 57-8-23.
75. Utah Code § 57-8-32. In situations where the homeowners’ association has proved ineffective, or if the developer has been unable to sell a substantial
number of the units, thereby jeopardizing the future status of the project, the owners may wish to implement this elective.
76. Utah Code § 57-8-13(1)(a)(i)–(xi).
77. Utah Code § 57-8-13(4).
78. Utah Code § 57-8-15. This provision enumerates some permissible provisions. Note, however, that there are severe limitations on any provisions relating
to long-term servicing contracts entered into without the homeowners’ association’s approval. See § 4.03(d)(3)(ii).
79. Utah Code § 57-8-18.
80. Utah Code § 57-8-4.
81. Utah Code § 57-8-6.
82. Utah Code § 57-8-5, -6.
83. Utah Code § 57-8-27(1); see LKL Associates, Inc. v. Farley, 94 P.3d 279, 282 (Utah 2004).
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holding the project’s common areas as tenants in common would be jointly and severally responsible under general concurrent
ownership doctrines for the taxes assessed against the common areas as a whole.
The clear financial effect of the statute is that no individual owner of a condominium unit will be involuntarily burdened with the
project-related financial obligations of any other owner. Each unit owner is responsible for a share of the common expenses of the
condominium association. The association may enforce its assessments against individual owners by asserting a lien against a
delinquent owner’s interest in the project. As long as the association is able to collect the delinquent amount through a forced sale of
an affected unit, the other unit owners are not impacted by the inability of a neighbor to personally meet the assessments charged
against his or her unit.
§ 4.03(c)(5). Interest in the Common Areas.
The need for the unit owners to maintain common areas and perform other management duties of the project causes the unit
owners to unite in a homeowner association. State legislation sets the basic structure and rules for these associations based on the
basic principle that the homeowner association is an entity separate and distinct from the individual owners.84 Membership in the
homeowner association is limited exclusively to owners of units within the condominium development.
The unit owner is also entitled to an undivided interest in the common areas and facilities in the percentage expressed in the
declaration.85 The percentage is computed by dividing the value of the entire “property” into the value of the “individual unit.”86 Once
established, this percentage cannot be changed without the consent of all of the unit owners. This consent must be duly recorded in
an amendment to the declaration. The percentage is used as a basis for charging the unit owners for expenses of the upkeep of the
common areas and facilities and for allocating the common profits of the property to the unit owners, unless otherwise provided for
by the deed or its amendments.87
Failure by the owner to pay the apportioned expenses is actionable by the management committee by a suit to recover a money
judgment. Upon proper recordation of a notice of lien by the manager or management committee of the homeowners’ association,
the failure to pay is deemed to constitute a lien upon the owner’s unit to the extent of the deficiency. The lien then runs with the land
(and unit) and has priority over all other liens with the exception of tax and special assessment liens, and situations where a lender
has required that the lien be subordinated to the mortgage(s) on the unit.88
Although each owner is treated as the fee owner of his percentage of the common areas and facilities for most purposes, these
areas and the rights in them are non-partitionable and the owner’s rights are also non-alienable except when conveyed with the unit.
Common elements include:
(a) The land on which the building is located;
(b) The foundations, columns, girders, beams, supports, main walls, roofs, halls, corridors, lobbies, stairs, stairways, fire escapes
and entrances and exits of the building;
(c) The basements, yards, gardens, parking areas and storage spaces;
(d) The premises for the lodging of janitors or persons in charge of the property;
(e) Installations of central services such as power, light, gas, hot and cold water, heating, refrigeration, air conditioning and
incinerating;
(f) The elevators, tanks, pumps, motors, fans, compressors, ducts and in general all apparatus and installations existing for common
use;
(g) Such community and commercial facilities as may be provided for in the Declaration; and
(h) All other parts of the property necessary or convenient to its existence, maintenance and safety, or normally in common use.89
Generally condominium owners hold their interests in common elements as tenants in common. However, their interests are
undivided and not subject to any right of partition. The size of an owner’s individual interest is usually a percentage based on the value
of the unit in relation to the value of the entire project.90 The percentage may also be based on the relative size of an owner’s unit or
each unit in the development may have an allocation equal to all the other units. This percentage interest also determines how
84. Utah Code §§ 57-8-3(2), -15 and -16.
85. See Investment LC v. Anderson, 270 P.3d 548 (Utah 2011) (holding that the interest in common areas expressed in the Declaration took precedence over
a conflicting statement in a note to the Amended Plat).
86. Utah Code § 57-8-7(2). For the statutory method of valuation see § 4.03(d)(3)(i).
87. Utah Code § 57-8-24. The common profits of the development might include such items as operation of a laundromat on the premises, vending machines
and fees paid by outsiders for the use of the recreational facilities.
88. Utah Code § 57-8-19.
89. Utah Code § 57-8-3(5); See Lodge at Westgate Park City Resort & Spa Condo Ass’n v. Westgate Resorts, Ltd. 440 P.3d 793 (Utah App. 2019).
90. Utah Code § 57-8-7(2).
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common profits and expenses as well as the votes in the association are allocated.
Under the statute, an owner may not evade liability for common area expenses by waiving use of or abandoning common areas.91
Both the grantee and grantor of a unit are jointly and severally liable for payment of common area expenses that are outstanding at
the time of transfer.92
A lien may be imposed upon and enforced against the individual unit and undivided common interest of any owner who is
delinquent in paying assessed common expenses. If a mortgagee or foreclosure purchaser obtains title to such a unit, the new owner
is not solely liable for the outstanding unpaid assessments; such assessments are instead borne collectively by all owners according to
their respective percentage interests.
§ 4.03(c)(6). Restrictive Covenants.
Each unit with its undivided interest in the common areas and facilities is conveyable at will by the owner, subject to any
restrictions, conditions and covenants incorporated in the declaration or bylaws.93
Although some restrictive provisions may appear unreasonable, the owner-grantor is often left with little recourse since the Act
specifically provides that the rule against unreasonable restraints on alienation (as well as the rule against perpetuities) will not be
applied to defeat any provision or document of the Act.94
§ 4.03(d). Effect of the 1975 Amendments.
§ 4.03(d)(1). Progressive Development.
Prior to the 1975 amendments, developers desiring to create a condominium project step-by-step, as market and other conditions
permitted, encountered almost insurmountable problems since the Utah Act at that time contemplated a condominium development
conceptually and legally created in toto at one point in time. Such problems were carried over into the situations of both lenders and
condominium unit owners as well. For example, a developer may desire to develop a hundred-unit condominium project, but may be
able to complete and convey only ten units before being forced out of business by market conditions. If the condominium instruments
had assigned to each of the anticipated 100 units a percentage interest in the common areas, who would assume the burden for the
common expenses attributable to the other ninety units? Similarly, if the construction lender bought in at the foreclosure sale, must
it complete and sell the other ninety units as originally planned? If so, the effect would be to make such a project very unattractive
from the lender’s standpoint.
The 1975 amendments to the Condominium Ownership Act were designed to solve the problems created by the needs of
progressive developments through four key concepts: 1) “convertible lands”; 2) “convertible space”; 3) “contractible condominium”;
and 4) “expandable condominium.”95
§ 4.03(d)(1)(i). Convertible Land.
Convertible land is a building site within the project upon which the developer intends to construct additional units not in existence
at the time he records the initial condominium instruments. Until converted into additional units all such land is deemed to be part of
the common areas and facilities.
As conditions permit, the person filing the original declaration96 may choose to “convert” all or any portion of the land into one or
more units or limited common areas and facilities. Such conversion, statutorily permissible within five years of the filing of the original
declaration,97 is deemed to occur at the time of the recording of a new survey map and an amendment to the declaration. The amendment
must assign an identifying number to each unit formed from the convertible land and reallocate the undivided interests in the common

91. Utah Code § 57-8-26.
92. Utah Code § 57-8-25.
93. Swenson v. Erickson, 131 P.3d 267 (Utah App. 2006) aff’d, 171 P.3d 423 (Utah 2007). (concluding that portion of covenants allowing for changes to be
made to them includes the power to terminate or extinguish the covenants, thus allowing a subdivision lot owner to keep a structure that originally violated a
restrictive covenant).
94. Utah Code § 57-8-28.
95. For the required contents of the documents relative to each concept see § 4.03(f).
96. This person is known as the “declarant.” Utah Code § 57-8-3(15).
97. Utah Code § 57-8-13.2(3).
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areas and facilities98 to coincide with the interests of the other units shown on the condominium plat.99
The amendments further limit the apportionment of the common interest by disallowing the use of “par value”100 as a means of
allocating the individual interests in the common areas unless the unamended declaration: 1) prohibits the creation of any
substantially non-identical units; or 2) contains a statement describing what other types of units may be created as well as a stated
par value to be assigned to each.101
§ 4.03(d)(1)(ii). Convertible Space.
Convertible space is a device that allows flexibility in describing units and allocating interest in common areas and facilities,
common expense liabilities, and voting rights. Prior to the 1975 amendments, unit boundaries and the makeup of the unit could not
be altered by individual owners without complex amendments to the condominium instruments.102 The convertible space concept
allows the developer or owner to break down the space within an existing structure to meet the individual needs of the purchasers.
This arrangement is especially useful in commercial, industrial or office condominiums since the needs of commercial owners tend
to be difficult to predict with complete accuracy at the outset. With this amendment, a developer can allocate a one-tenth interest of
a ten-story office building to each floor and then design each floor to the needs of the individual purchasers.
The conversion of the space follows the same procedure outlined for convertible land, except that any space not converted shall
be treated for all purposes as a single unit until so converted.103 If all of the convertible space is converted into common areas and
facilities, then an interest in such will be allocated to each unit on the basis of the unit’s undivided interest in the remainder of the
property.104
§ 4.03(d)(1)(iii). Contractible Condominiums.
A contractible condominium is a condominium project that may diminish in size; the developer retains the option to withdraw
undeveloped “withdrawable” land from a declared project within a set time period. Thus, if market conditions or other factors become
unfavorable within the declared time period, the developer can stop construction at a workable point and withdraw the remaining
undeveloped lands from the project without jeopardizing the validity of the completed portion of the project.
The contraction is deemed to occur at the time the declarant records an amendment to the declaration containing a metes and
bounds description of the land to be withdrawn. None of the designated land is withdrawable, however, after any of the units upon
such land have been conveyed.105 No commitments or covenants regarding such land will be binding after withdrawal except as
provided in the declaration.106
§ 4.03(d)(1)(iv). Expandable Condominiums.
In contrast to the contractible condominium, an expandable condominium is a condominium project that may increase in size; the
developer may predesignate in the declaration, lands to be added to the project after the initial condominium instruments have been
filed.
The expansion is deemed to occur at the recordation of an amendment to the declaration107 which, to be properly executed, It
must contain a metes and bounds description of the property to be added, and a reallocation of the interests in the common areas.108

98. The method of allocation is explained in Utah Code § 57-8-13.2(2). It is very important that the mortgage documents be carefully examined in light of
the proposed project since there may be instances where some of the reallocation methods may be in conflict with restrictions imposed by secondary mortgage
agencies with regard to expandable projects.
99. Utah Code § 57-8-13.10(2).
100. Utah Code § 57-8-3(31). For a detailed discussion of “par value” see § 4.03(d)(3)(i). In the context used here, “par value” represents the percentage
dollar value one unit bears to the total project value.
101. Utah Code § 57-8-13.10(1).
102. To appreciate the complexity of the required procedure see Utah Code § 57-8-10, -13.
103. Utah Code § 57-8-13.4(3).
104. Utah Code § 57-8-13.10(3).
105. Utah Code §57-8-13.8.
106. Utah Code § 57-8-13.12.
107. Utah Code § 57-8-13.6.
108. Utah Code § 57-8-13.10(2)(b).
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§ 4.03(d)(2). Conveyance of Less than a Fee Estate.
By the terms of the 1963 Act, a developer must own the underlying land of the proposed project in fee simple and must convey
units to the purchasers as such. Since undeveloped land is rapidly decreasing in availability and increasing in cost, the purchase price
of a fee simple condominium has increased commensurately. To meet this problem the 1975 amendments introduced the following
two concepts.
§ 4.03(d)(2)(i). Leasehold Condominiums.
A leasehold condominium is a condominium project in which all or any portion of the unit owners own only an estate for years in
their units, or in the land upon which the units are situated or both.
The leasehold condominium provides a means whereby a developer owning only a leasehold interest in a development may,
subject to various protective requirements, submit that leasehold interest to a condominium plan. When the term of the lease expires,
the leasehold interest and the improvements created by the developer revert to the owner of the land. In the context of present
practice, this event ordinarily takes place at about the same time as the useful life of the improvements expires.
§ 4.03(d)(2)(ii). Time Period Units.
A time period unit is a condominium unit in which each owner owns an annually recurring time period or periods associated with
a particular physical unit; each unit owner is entitled to use his physical unit and its related common areas and facilities only during
his recurring time period or periods. These units are particularly advantageous for resort and recreational developments.
§ 4.03(d)(3). Other Changes.
§ 4.03(d)(3)(i). Common Interest Valuation.
The 1963 Act required that the undivided interest in the common areas and facilities be apportioned among the unit owners on
the basis of relative “value” of the various units.109 Although the values assigned to the units for this purpose were not intended to
control sale prices, developers were usually reluctant to assign dollar values to units for fear of creating psychological problems with
prospective purchasers. Moreover, values and their accompanying dollar amounts were not immune to change, particularly during
the current era of inflation. This potential for fluctuation of values could have caused severe difficulties if dollar value was used as the
basis upon which reallocation of interest occurred in an expandable, contractible or other phased project contemplated by the
proposed amendments.
One of the 1975 amendments now permits apportionment to occur on the basis of “par value” (whether expressed in terms of
dollars or “points”), size (whether computed in terms of unit volume or surface area) or, if neither par value nor size is used, then
equally among the various units, subject to limited exceptions.110
The par value is deemed not to reflect the fair market value or the sales price of any unit111 and identical units must be valued at
the same par value.112
The par value of each unit is to be shown by a table contained in the declaration and the total interest must add up to a whole, either “one”
or “100%.”113
§ 4.03(d)(3)(ii). Developer and Management Control.
In order to prevent developers from continually excising control over the project after conveying the units, a provision was enacted
to control the operation of any management association, with a warning that the section shall be strictly construed to protect the
rights of the unit owners.114
The statute provides that the declarant or his appointee may appoint or remove all or some of the management committee or
owners’ association, or exercise the powers of such entities for a maximum of: 1) six years in the case of an expandable condominium;
2) four years in a project containing convertible lands; 3) three years in the case of any other condominium project; 4) until units to
which three-fourths of the undivided interest in the common areas and facilities appertain have been conveyed; or 5) after all

109. Utah Code § 57-8-7(2).
110. Id. Note the exception concerning projects containing convertible space.
111. Utah Code § 57-8-3(31).
112. Utah Code § 57-8-3(31).
113. Utah Code § 57-8-7(2).
114. Utah Code § 57-8-16.5(4).
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additional land has been added to the project and all convertible land has been converted, whichever occurs last.
Further, the statute renders voidable any management contract, lease of recreational areas or facilities, or any other contract or
lease executed by or on behalf of the owners’ association while controlled be the developer, unless the contract, lease or other
agreement is renewed or ratified by a majority vote of the unit owners after cessation of developer control.
Attempts to circumvent this protection by requiring unanimous or near-unanimous approval for amendments are prevented by a
later enactment mandating that no more than a 67% voting interest be required to amend declarations, bylaws,115 and governing
documents116 after the termination of administrative control.
§ 4.03(d)(3)(iii). Property Taken by Eminent Domain.
Utah Code § 57-8-32.5 was enacted to provide a method for dealing with a situation where all or a portion of the project is taken
by eminent domain and to allocate the award to, and reallocate the interest of, those affected by the taking in the following situations.
§ 4.03(d)(3)(iii)(A). Where Any Portion of the Common Areas and Facilities Is Taken.
The award in this situation will be allocated to the unit owners in proportion to their respective undivided interests in the common
areas and facilities, as established in the declaration and bylaws.117
§ 4.03(d)(3)(iii)(B). Where Any Units Are Taken.
The owner of the unit taken is to receive just compensation for the unit taken as well as for his interest in the common areas and
facilities. His interest in the common areas and facilities is then allocated to the other unit owners according to each unit’s proportionate interest
in the common areas.118 As can be seen, such allocation may create a windfall for the other unit owners, if only the unit itself was taken.
§ 4.03(d)(3)(iii)(C). Where a Portion of a Unit Is Taken.
Where a portion of a unit is severable without affecting its practical use, the owner will receive just compensation for the portion of his
unit so taken. The court will then determine the fair market value of the portions not taken and what percentage of the undivided interest
in the common areas appertains thereto. The undivided interest is then reduced by the proportion of the reduction in the fair market value
of the unit caused by the taking of the portion(s). The amount so reduced will then be distributed to the rest of the owners in accordance
with each unit’s proportionate interest in the common areas, including an allocation to the owner whose portion has been taken, in
accordance with his reduced percentage interest.119
If however, the taking of any portion of the unit renders the use of the remainder impractical, then the procedure will be the same
as if the unit had been fully taken.120
§ 4.03(e). Considerations of the Individual Parties.
§ 4.03(e)(1). In General.
Developers, lenders, and buyers, whether sophisticated or not, all have their own priorities which understandably conflict at times.
Many of these conflicts can be avoided through careful examination of the preliminary considerations of each client’s respective
situation. The following is a brief checklist of such considerations.
§ 4.03(e)(2). The Developer.
§ 4.03(e)(2)(i). Analysis of Project Needs in Light of New Concepts.
The major question to be posed to a developer is what does it wish to do with the project? Does it want to oversee construction
and conveyancing? Will all of the land be developed at once or does the developer wish to use the expandable and contractible
concepts to increase future flexibility? Does the developer own the underlying fee title to the land so that it can convey it if it wishes,
115. Utah Code § 57-8-39(1).
116. Utah Code § 57-8a-104(2)(a).
117. Utah Code §57-8-32.5(1).
118. Utah Code § 57-8-32.5(2).
119. Utah Code § 57-8-32.5(3).
120. Utah Code §57-8-32.5(5).
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or does outside ownership require the use of a leasehold?
Is the location of the property (e.g., in a resort area) conducive to the use of a time-sharing plan as well as leasehold and standard
projects? Is the nature of the project (e.g., commercial office space) such that the use of convertible lands or space may be
advantageous?
Does the developer wish to retain the maximum amount of flexibility in development? If so, the land can be deemed convertible
or withdrawable and implemented according to market conditions.
In counseling the developer, it is important to understand the exact nature of its needs and then make sure that it understands the
alternatives available to it and the advantages of each. This is true not only from the client’s viewpoint but from that of other parties
whose needs are necessarily included in his planning scheme — namely the purchasers and lenders.121
In conjunction with such analysis, the developer should consider the availability of local zoning and subdivision approval under
each of the alternative schemes.
§ 4.03(e)(2)(ii). Preliminary Financing.
A condominium development involves basically three categories of financing: first, “front-end” financing, which covers the costs of
acquiring and developing the land upon which the project is to be built; second, construction financing, covering the costs of the
project during the construction phase; and third, permanent financing, which consists primarily of obtaining individual permanent
mortgage loans for the individual unit buyers.
Unless the developer has had previous dealings with a lending source and therefore has readily available financing, the first step is
to contact an experienced mortgage broker or consultant to do the “shopping.” A knowledgeable broker can save a great deal of time
and money and leave the developer time to better make its other preparations.
A borrower should be prepared to justify its experience in similar projects, defend its financial strength and the project’s market
and profit potential to the lender. A lender may also wish the borrower to provide the lender with an option to “contract” the project
or to go rental if the project is not as successful as originally contemplated.
Advance preparation of a financial analysis and a loan package checklist122 can also be of service to the developer in persuading a
lender to extend credit.
§ 4.03(e)(2)(ii)(A). Front-End Financing.
“Front-end financing” is oftentimes the most difficult to obtain due to the high risk to the lender because of the minimal equity in
the project at the time the loan is originally sought. In such circumstances, “selling” both the project and the developer to the lender
is of critical importance. A large part of the problem can be circumvented, however, if the owner of the land being sought can be
convinced of the feasibility of the project and the advantages of deferred income. If so, he may be amenable to financing the land
acquisition himself by accepting the developer’s note and mortgage.
§ 4.03(e)(2)(ii)(B). Construction Financing.
Construction financing is usually secured through conventional lenders. The construction loan will usually be secured by a blanket
mortgage on the entire property with provisions for release of the individual units as the units are sold by the developer to the
customers.123 These “partial release” clauses enumerate the circumstances under which the unit will be released and the amount
received from the sale of each unit which must be applied to the construction indebtedness. A lender may refuse to release the
mortgages on any of the units until a specified number of units have been pre-sold.124
§ 4.03(e)(2)(ii)(C). Permanent Financing.
The construction loan is usually independent of the permanent financing of the units. The permanent mortgages on the individual
units are usually arranged by the developer through a single lender. Such financing is then made available to the purchasers. It is
important that the developer obtain permanent mortgage commitments for future purchasers wherever possible. It may be difficult
for the purchaser to convince a lending institution to make the necessary extensive review of the condominium documents if the
lender expects to only make a few loans in the project.
121. The developer may want to investigate the feasibility of using a contractible project. Lenders may be much more prone towards providing the requisite
financing if they know that they will have an option to limit the extent of the contemplated project should market conditions prove undesirable.
122. For
an
example
of
a
loan
package
https://www.sba.gov/sites/default/files/oed_files/7a_Checklist.pdf
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123. For a detailed analysis of condominium financing provisions, see Freddie Mac Single-Family Seller/Service Guide Chapter 5701.
124. Id.
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Small

Businesses.

As an alternative to financing the unit sales with new permanent mortgages, the construction lender may take a separate mortgage
on each unit and then convert those mortgages to permanent status by loan assumptions as the units are sold to customers. Such
procedure arguably violates the Utah Act provision requiring that at the time of the first conveyance of each unit, every mortgage and
other lien affecting such unit will be paid and satisfied of record.125 There is, however, no policy reason to prohibit assumptions of
construction loans by unit purchasers, and the Act has not been so construed.
§ 4.03(e)(2)(iii). Documents and Recording.
The attorney should take care that all documents conform to the statutory requirements set out in the Condominium Ownership
Act126 and that the necessary documents have been duly executed, signed by the requisite parties and properly recorded.
Besides the legally required documents, the developer may wish to draft additional documents relating to the operation of the
project. In doing so, care should be taken so as not to conflict with the provisions of the bylaws. A more substantive analysis of the
documents and their contents is contained in § 4.03(f).
§ 4.03(e)(2)(iv). Conveyancing.
In the process of conveyancing, as in the document drafting, it is important to take note of the enumerated statutory requirements.
As previously explained, no actual conveyances of title can be made until the declaration is filed, although it may be necessary to
secure contracts for sale in advance in order to obtain the necessary financing.
Another important consideration is the structuring of the sales offer. It is critical to the developer’s plans to structure the offer so
that it cannot possibly be found to be a securities offering subject to SEC registration requirements.127
§ 4.03(e)(3). The Lender.
§ 4.03(e)(3)(i). Secondary Mortgage Market Compliance.
In order to increase liquidity of funds, the lender may sell the loan to a government sponsored enterprise (GSE) such as Federal
National Mortgage Association (Fannie Mae), or Federal Home Loan Mortgage Corporation (Freddie Mac). To ensure a sale may occur
at a later date, a lender must take care at the outset to make certain that the established guidelines of each, applicable agency are
followed. The requirements for each agency can normally be found in their respective selling guides and will depend on the type of
unit being financed.128
§ 4.03(e)(3)(ii). Analysis of the Legal Management Documents.
Counsel for a condominium project lender should carefully review all of the development documents, including those of sale, title
and conveyance for clarity, accuracy and consistency and in order to create an effective opinion for review by the secondary mortgage
market agencies. While reviewing such, counsel should obtain a verification from the developer that no material facts regarding the
project have been withheld from the lender.
In analyzing the documents, the attorney should confirm that the following considerations are adequately addressed:
§ 4.03(e)(3)(ii)(A). Homeowners’ Association.
Confirm that such an organization is legally constituted.
Make sure that membership devolves automatically to each purchaser and is not voluntary. Voluntary membership associations
will not be accepted by Fannie Mae and possibly Freddie Mac129
Check for incorporation of the association. Though there is not a requirement as such, Fannie Mae, Freddie Mac, VA and FHA
strongly recommend incorporation.
Confirm that the association has the right and duty to levy assessments, as well as the power to enforce collection of assessments
through alternative remedies such as actions at law and the creation of liens.130
125. Utah Code § 57-8-18.
126. Utah Code § 57-8-1 to -60.
127 . See Chapter 3 on Conveyancing.
128 . See Chapter 14.02(I)(7). See generally Selling Guide, Fannie Mae Single Family; Selling Guide, Fannie Mae Multi-Family; Ginne Mae MBS Guide; FHLMC
guide.
129. Selling Guide, Fannie Mae Single Family, B4-2.3-01.
130. See generally, Workman v. Brighton Props., Inc., 976 P.2d 1209 (Utah 1999).
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Confirm that the association’s lien on the unit conforms to the requirements of Utah Code 57-8-44(4), establishing that such a lien
has priority over each other lien and encumbrance on a unit other than previously recorded liens, first and second security interests
secured by a mortgage or deed of trust recorded prior to the association’s lien, and a lien for real estate taxes or other governmental
assessments.
Assure the existence of a requirement that the lender be able to pay the assessments while it holds title to a home in the
development and then seek restitution from the unit owner.
Review the budget and management documents to see that there is adequate capital and that the necessary reserves are available
to pay the common expenses. Specifically, Utah Code 57-8-7.5 refers to this as the “reserve fund” and requires a reserve analysis be
conducted every 6 years and reviewed every 3 years.
Check to see that the assessment collection begins following the first sale. The developer should pay the assessments for the unsold
units’ interests since he is able to recoup such later by a correspondingly higher sale price.
Make sure that there is a fund for repairs held separate from the general operating fund.
§ 4.03(e)(3)(ii)(B). Rights of the Homeowner.
Make certain that the homeowner is provided with some sort of procedural safeguards, e.g., a hearing before an authorized
committee of the association, in avowing any defenses he/she might have concerning any violations of the bylaws, etc. with which the
homeowner might be charged.131
See that some sort of indemnity insurance is provided for the officers of the homeowners’ association. This will encourage more
persons to run for office, thereby benefiting the project.
To be effective at all, the documents must provide that the individual homeowners have a right of action against the association
for failure to fulfill its duties as set forth in the documents. A recent case has held that if the association is incorporated as a non-profit
organization, the individual officers of that association may be held personally liable for performance of their duties only when their
performance reflects intentional misconduct. Negligence alone will not suffice.132
§ 4.03(e)(3)(ii)(C). Rights of Lenders.
Fannie Mae requires that lenders be given a right to receive notice of homeowners’ meetings and to attend such.
Documents must provide the mortgage holder with the right to receive notice, through the servicing agent, of any homeowner
default.
In order for the lender to adequately maintain its secured position, the documents should provide for a right to notice of an
expansion or destruction of the project.
The documents should make the lender exempt from any homeowner “right of first refusal” in order to expedite any foreclosure
sales, should they become necessary.
Fannie Mae requires that a stated percentage of the original mortgagees must consent before either the association or the
homeowners may do any of the following:
i. voluntarily abandon or terminate the development unless as a result of substantial loss by destruction or condemnation provided
by state statute;133
ii. change the ownership in the common areas or the method of levying assessments, except under reasonable conditions in
connection with phased developments;
iii. physically or legally partition or subdivide any condominium unit or lot in the development;
iv. encumber, sell, release, alienate or transfer the common areas in the development, except for reasonable easements, grants
and transfers resulting from reorganizations of the homeowners’ association;
v. use hazard insurance proceeds for other than the repair of improvements, except in the case of substantial destruction of a
condominium project where the homeowners elect not to continue the project;
vi. fail to maintain fire insurance for, as near as possible, the full replacement value of the common area facilities and the units;
vii. terminate professional management of the development if such management is required under the legal documents;
viii. materially change the scheme of regulations or materially amend the legal documents in any manner contrary to the rights of

131. Utah Code § 57-8-37 (outlining homeowner’s rights with respect to fines assessed by homeowners’ associations); see also Dansie v. Hi-Country
Homeowners Ass’n, 92 P.3d 162 (Utah App. 2004); Levanger v. Vincent, 3 P.3d 187 (Utah App. 2000) (holding that amendments to the CC&Rs of a homeowners’
association were invalid because the mail-in balloting procedure did not comply with the Utah Code or the Association’s by-laws).
132. Utah Code § 16-16-107; Reedeker v. Salisbury, 952 P.2d 577 (Utah Ct. App. 1998).
133. FHLMC no longer requires first mortgagee approval provided that at least 75% of the homeowners (other than the builder) have authorized the action.
FNMA still requires the approval of all holders of first mortgages prior to many of these events. This requirement is too restrictive upon the association and the
lienholders holding most of the loans. However, the Western Regional Office requires consent by the holders of 75% of the first mortgages, based upon the
mortgage amounts. See the FHLMC Guide and the FNMA Selling guide for further discussion.
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the original mortgagees thereunder.134
§ 4.03(e)(3)(ii)(D). Builder and Developer Control.
Documents should provide for a shifting of control from the developer to the homeowners as soon as the association is capable of
taking over the management of the development. Items to look for are: 1) definitive time as to when voting control will vest in the
homeowners; 2) date of the first meeting of the homeowners; 3) policies regarding management contracts; and 4) rights which the
builder has reserved to himself to see if they are reasonable in light of his track record in other project developments.
§ 4.03(e)(3)(ii)(E). Insurance.
See that the documents set forth the relative obligations of the association and unit owners.
The association should maintain required levels of insurance coverage.135
The association must notify owners of the insurance policy’s deductible amount, and any changes thereto,136 and must set aside
funds equal to the deductible amount.137
Documents should require that the amount of insurance carried be reviewed annually in order to be sure that the required amount
is carried.
The lender should be provided with a right to notice of cancellation of the insurance prior to the effective date of such cancellation.
Insurance policies should provide waivers of any set-off or subrogation clauses.
§ 4.03(e)(3)(ii)(F). Phased Developments.
The documents should provide that all expansions be completed within a reasonable time.
Provisions should be checked to make sure that any additions are reasonable, not greatly increasing the burden of assessments,
etc. upon the homeowners.
§ 4.03(e)(4). The Purchaser.
§ 4.03(e)(4)(i). Assessing the Purchaser’s Needs.
As with the developer, it is important to inquire of the purchaser as to the exact type of development and living experience he/she
is seeking. Most purchasers are not even aware of the alternatives available to them, thinking that all projects are roughly equivalent.
Some relevant questions, which might be posed, are: Will the purchaser use the condominium for a residence or merely for
recreational purposes? If it is for recreation only, perhaps a time-sharing unit would be more appropriate.
Is cost a prohibitive factor? Would the purchaser be willing to forego ownership of the land for a reduced rental? If so, a leasehold
condominium should be considered.
Is the purchaser concerned about the availability of recreational facilities (e.g., tennis courts, swimming pool, etc.)? If not, then the
attorney should look at alternative developments without such amenities to provide the homeowner with lower assessments. Most
purchasers are of the opinion that all developments contain such facilities and don’t even inquire into the alternatives unless guided.
These questions and similar ones should be posed to the purchaser in an effort to determine just what is being sought by the
purchaser in his/her “condominium quest.”
§ 4.03(e)(4)(ii). Financing.
While financing a purchase is one of the most important considerations of the purchaser, it is usually the least understood. In
connection with the financial strategy, it is worth noting that many of the considerations of the buyer and lender are the same. A
review of the previous section would therefore be helpful. In addition, the following are also relevant:
Is the financing provided by the developer the only type available, or can the purchaser secure financing through alternative means?
It is usually difficult for the purchaser to convince a conventional lending institution to make the necessary extensive review of
134. LeVanger v. Highland Estates Props. Owners Ass’n, 80 P.3d 569 (Utah Ct. App. 2003).
135. See Utah Code 57-8-43(3) requiring that an association must maintain, to the extent reasonably available: (a) blanket property insurance or guaranteed
replacement cost insurance on the physical structures in the condominium project, including common areas and facilities, limited common areas and facilities,
and units, insuring against all risks of direct physical loss commonly insured against, including fire and extended coverage perils; and (b) liability insurance covering
all occurrences commonly insured against for death, bodily injury, and property damage arising out of or in connection with the use, ownership, or maintenance
of the common areas and facilities, in each case subject to other statutory amounts and limitations set forth in clauses (9) and (10).
136. Utah Code 57-8-43(i)(i).
137. Utah Code 57-8-43(h).
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documents involved in condominium loans for the purpose of making a single loan. But, if it can be done, the terms will probably be
more favorable than those of the developer’s financing.
Where the purchaser does accept the financing provided by the developer, a careful review of the documents should be made in
order to determine the extent to which the rights of the homeowner will be subordinated to the rights of the lender and what
restrictions the lender makes on the purchaser’s right to convey at a subsequent time.138
It is important for the purchaser to make sure that the lender has complied with the FHA, VA and secondary mortgage market
agencies’ regulations in order to afford the purchaser a more saleable product in the future, should he choose to convey the property
to another.
§ 4.03(e)(4)(iii). Homeowners’ Association.
As far as the enjoyment of the client’s investment goes, extensive analysis and inquiry into the set-up and operation of the
homeowners’ association may be one of the most important functions an attorney can provide.
Most purchasers go into the transaction with the idea in mind that all they have to do is lay their money down and move in and
everything else will be taken care of. It is the attorney’s duty to consult with the client regarding areas of potential difficulty and
conflict, which may be inherent in a poorly drafted document. Some of the items to consider are:
Is there sufficient capital in the operation to enable it to continue with no threat of default? What are the remedies of the
homeowner should the developer be required to give up the project after conveyance of only a portion of the available units?
Who will pay the assessments for the units, which have not been sold after assessment, has begun?139 The developer should pay
them, but many developers will try to pass the burden on to the other owners.140
To what extent does the developer have the right to use earnest money funds? It is desirable to require that the money be set
aside in a trust fund or other reserve, rather than allow the developer to use it as capital for the project.
What is the track record of the developer and the management agency (if such exists)?
To what degree does the developer intend to maintain control over the project? Are there burdensome servicing contracts, which
compose a large portion of the total assessment fee?
To what degree do the documents guarantee membership and participation in the homeowners’ association to each owner?
What remedy does the homeowner have against another owner for nuisance or non-conforming use of the premises?
While these are general considerations, counsel will want to examine the various documents for other specific rules and
regulations, e.g., are pets allowed?
Counsel will also want to advise the homeowner of any time limitations specified in the documents for any legal remedies the
homeowner has available.141
§ 4.03(e)(4)(iv). Alienation.
The attorney should examine the deed and other documents to see that they are sufficient to give proper title and that they impose
no obstruction to the purchaser’s right to convey at a later time, should he/she decide to do so.
One problem area may be the “right of first refusal” which many projects grant to the homeowners in the bylaws.142 These clauses
have not been held to be unreasonable restraints on alienation but may cause problems at a later time for an owner who attempts to
re-sell. This restriction on transfer requires the selling unit owner to notify the association of any bona fide offer tendered by a
prospective buyer which the seller wishes to accept, and to obtain either the association’s approval or a matching offer. Even if a
matching offer from the association is obtained, the seller is not required to sell to either party.
§ 4.03(e)(4)(v). Improvements.
It is important to check the documents to see the extent the purchaser will be allowed to modify his/her unit and to construct

138. Utah Code § 57-8-6.3. Homeowner Association Amendments (fee for providing association payoff information generally prohibited).
139. Swan Creek Vill. Homeowners Assoc. v. Warne, 134 P.3d 1122 (Utah 2006) (although homeowners’ association has authority to levy assessments on
property in the subdivision because “lot owners collectively ratified its authority to act,” the HOA may not “selectively reimpose assessments extinguished by tax
sales”).
140. The developer should be required to either pay a full assessment for all unsold units and then recoup its payments through an increased sale price or
pay a reduced assessment upon each unsold unit. Inasmuch as the unsold units have no owners to take advantage of the common areas, it is inequitable to force
the developer to pay a full assessment for a benefit he cannot use unless there is a strong probability that it can quickly recoup any outlay through the market.
141. See Kenny v. Rich, 186 P.3d 989, 998 (Utah App. 2008) (Homeowner waived the right to arbitrate the HOA’s refusal to grant a variance when he did not
comply with the 30-day deadline to request arbitration).
142. By submitting to a “right of first refusal” clause the owner agrees to offer the unit to the association or another unit owner at the seller’s asking price
before the owner can sell to anyone outside the project.
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improvements in the limited common areas and facilities. Most projects allow minimal improvements, if any.
§ 4.03(e)(5). Status of Pre-1975 Projects.
Projects and units existing in Utah prior to 1975 are subject to the provisions of the 1963 version of the Utah Condominium
Ownership Act,143which provide greater developer controls and detailed formulations of the final state of the project prior to the filing
of the declaration.144 Despite such, the 1975 amendments provide even the pre-amendment project developer with a strong public
policy basis for seeking amendment and change in any existing policies not in harmony with the purpose of the revised Act.
§ 4.03(f). The Condominium Documents.
§ 4.03(f)(1). In General.
The Utah Condominium Ownership Act145 provides that the project property be submitted to the provisions of the Act by the filing
of a declaration. At such time, various other documents must also be filed. This section is intended as a guide or checklist to assist the
attorney and his or her client in the formulation of the various documents. There are no set forms for the drafting of the documents,
but each should be done in accordance with the statutory requirements in conjunction with the dictates of each individual project.
Extensive treatises on the substantive elements of the various documents exist and the practitioner is referred to such for specific
problems.146
§ 4.03(f)(2). The Declaration.
§ 4.03(f)(2)(i). In General.
The declaration may generally be defined as the instrument by which the property is submitted to the provisions of the Act, as it
may be amended from time to time.147
It is important to note that in order to effectuate a valid conveyance, the declaration and supporting documents must be filed and
recorded prior to the conveyance of any units. Any amendment or modification of the declaration must likewise be recorded to be
valid.
§4.02(f)(2)(ii). Judicial Interpretation.
The Courts will interpret Declarations using ordinary contract interpretation rules. If the Declaration is unambiguous, the Court will
interpret it according to the plain language of the declaration If the declaration is ambiguous, the Court will look to extrinsic evidence
to resolve the ambiguity.148
§ 4.03(f)(2)(iii). The Statutory Requirements.
§ 4.03(f)(2)(iii)(A). All Projects.149
The declaration for all condominium projects shall contain the following:
(i)
A description of the land or interest in real property included within the project.
(ii) If there is to be a building, the developer must state the principal materials from which it will be constructed, the number of
stories, basements and units, and a description of all other significant improvements contained or to be contained in the project.
(iii)
A unit number of each unit and any other data necessary to properly identify the unit.
(iv)
A description of the common areas and facilities.
(v)
A description of the limited common areas and facilities, if any, stating to which units their use is reserved.
(vi) The percentage or fraction of the undivided interest in the common areas and facilities appertaining to each unit for the
benefit of the owner, derived and allocated on the basis of par value or size.
143. Utah Code § 57-8-1 to -38.
144. If the development was initiated prior to the 1975 amendments it cannot be of an open-space “campground” type.
145. Utah Code §§ 57-8-1 to -60.
146. 1 Patrick Rohan and Melvin A. Reskin, Real Estate Transactions: Condominium Law and Practice § 3.02 (Matthew Bender & Co., Inc. 2020).
147. Utah Code § 57-8-3(16).
148 Id.
149. Utah Code § 57-8-10(2).
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(vii)
A statement of the intended purpose of the units and any restrictions on their use.
(viii) The name of the process receiver for the project, together with the address of his residence or place of business, which must
be in the county where the project is located. The procedure by which the declaration may be amended.
(ix) A statement of intention that the provisions of the Act will apply to the property. Any further matters which the declarant
may deem desirable.
§ 4.03(f)(2)(iii)(B). New Concept Projects.
§ 4.03(f)(2)(iii)(B)(I). If the Project Contains Any Convertible Land.150
(i)
A legal description by metes and bounds of each convertible parcel of land within the project.
(ii) A statement of the maximum number of units that may be created within each convertible land.
(iii) If some of the units on the convertible land are to be restricted to exclusively residential use, then a statement as to the
maximum percentage of the aggregate land and floor area of all units that may be created which will not be limited to merely
residential use.
(iv) A statement of the extent to which any structure erected on the convertible land must be compatible in terms of quality of
construction, principal materials to be used, and architectural style, with any other structures to be erected.
(v) A description of all other improvements that may be made on each convertible land within the condominium project.
(vi) A statement to the effect that all units created on the land will be identical, or the extent to which they may differ.
(vii) If the declarant wishes to create any limited common areas and facilities upon the convertible land, he must expressly reserve
to himself the right to do so and state the types, sizes and maximum numbers of such.
§ 4.03(f)(2)(iii)(B)(II). If the Condominium Project Is Expandable.151
(i)
The explicit reservation of an option to expand the project.
(ii) A statement of any limitations upon such option including whether the owner’s consent will be required and, if so, the
method by which such is to be ascertained; or a statement that there are no such limitations.
(iii) The setting of a time limit, not to exceed seven years from the recording of the declaration, when the option will expire,
together with a listing of the circumstances upon which the option may terminate prior to such time.
(iv) A legal description by metes and bounds of all land that may be added to the condominium project (additional land).
(v) A statement as to whether, if any of the additional land is added to the project, all of it or any particular portion of it must
be added; and if not, a statement of any limitations as to what portions may be added or a statement that there are no such limitations.
(vi) A statement as to whether portions of the additional land may be added to the condominium project at different times
together with any limitations fixing the boundaries of those portions by a legal description setting forth the metes and bounds and/or
regulating the order in which the portions may be added to the project.
(vii) A statement as to any limitations on the location of any contemplated improvements, or a statement that no such assurance
is given.
(viii) A statement of the maximum number of units which may be created on the additional land. If portions may be added, and
the boundaries of such land have been established as previously set forth, then a statement of the maximum number, which may be
created on each portion. If the boundaries have not been established, then a statement of the maximum number which may be
created on each acre of the portion to be added.
(ix) If some of the contemplated units are to be exclusively residential, then a statement with respect to the additional land and
any portions of it that may be added, of the maximum percentage of the aggregate land and floor area of all units that may be created
which will not be restricted to purely residential use.
(x) A statement regarding the compatibility of any structures to be erected on the additional land to structures upon the original
land in the areas of quality of construction, principal materials to be used, architectural style; or a statement that no assurances are
made in that regard.
(xi)
A statement regarding contemplated improvements, if any.
(xii) A statement to the effect that all units to be created on the additional land are to be substantially identical in nature with
those upon the original land, or the extent to which they may differ.
(xiii) A reservation of right to create limited common areas and facilities within any portion of the additional land and the types,
sizes, and maximum number of such areas; or a statement that no such assurances are made.

150. Utah Code § 57-8-10(3).
151. Utah Code § 57-8-10(4).
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§ 4.03(f)(2)(iii)(C). If the Condominium Is Contractible.152
(i)
The explicit reservation of an option to contract the project.
(ii) A statement as to any limitations on such option, including whether the consent of the owners is necessary, and if so, how
to ascertain the consent.
(iii) The establishment of a time limit provision, not exceeding seven years after the day of which the declaration is recorded.
(iv) A legal description by metes and bounds of all land that may be withdrawn from the condominium project (“withdrawable
land”).
(v) A statement as to, whether portions of the withdrawable land may be withdrawn from the project at different times, together
with any limitations fixing the boundaries of those portions by legal descriptions setting forth the metes and bounds thereof and/or
regulating the order in which they may be withdrawn from the project.
(vi) A legal description by metes and bounds of all of the land within the project to which the option to contract the project does
not extend.
§ 4.03(f)(2)(iii)(D). If the Project Is a Leasehold Condominium.
The Act requires153 the declaration contain:
(i)
The recording information enabling the location of each lease in the official records of the county recorder.
(ii)
The date upon which each lease is due to expire.
(iii)
A statement as to whether any land or improvements will be owned by the unit owners in fee simple,
(iv)
If any of the land or improvements are owned if fee simple, include either:
(A) a description of the land or improvements, including a legal description by metes and bounds of any such land; or
(B) a statement of any rights the unit owners will have to remove these improvements within a reasonable time after the
expiration or termination of the lease or leases involved, or a statement that the unit owners will not have such rights.154
(v) A statement of the rights the unit owners have to extend or renew any of the leases or to redeem or purchase any of the
reversions, or a statement that the unit owners have no such rights.
§ 4.03(f)(2)(iii)(E). If the Project Contains Time-Sharing Units.155
In this instance the statute requires that the location of each condominium unit in the calendar year be set forth in the declaration.
§ 4.03(f)(3). The Condominium Plat.
§ 4.03(f)(3)(i). In General.
In addition to the declaration, the Utah Condominium Ownership Act requires the recording of a condominium plat, which has been
made by a registered Utah land surveyor. Each plat is to be certified by the surveyor 156 and executed and acknowledged by all of the
“owners and lessees”157 of land subject to the Act.
§ 4.03(f)(3)(ii). Requirements.
§ 4.03(f)(3)(ii)(A). All Projects.158
The condominium plat must be recorded at the same time as the declaration.
The plat is to be on standard size, original linen (21" x 31") with 6¼" x 1½" recording information block.
The plat must be certified as to its accuracy by the surveyor who made it.
The plat must be executed and acknowledged by all “owners and lessees.” The subdivider is to act in behalf of the “occupants” of
152. Utah Code § 57-8-10(5).
153. Utah Code § 57-8-10(6).
154. See Geisdorf v. Doughty, 972 P.2d 67 (Utah 1998) (the exercise of an option to renew a lease must be strictly in accordance with its terms).
155. Utah Code § 57-8-10(7).
156. Utah Code § 57-8-13(1)(b).
157. Utah Code § 57-8-10(8). While the developer can be classified as the “owner” of the unsold units in the project, the Code provision specifically
enumerates certain parties who cannot be “owners and lessees.”
158. Utah Code § 57-8-13.
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any units not yet sold at the time of recordation.
The plat must show any encroachments on or by the condominium project.
To the extent feasible, the plat must show the location and dimensions of all easements appurtenant to the land and included
within the project.
It must show a distinguishing number or other symbol for each of the units.
It must contain a legal description of the surface of the land within the project, including all angular and linear data concerning the
exterior boundaries.
It must contain the linear measurement and location, with reference to the exterior boundaries, of any of the buildings upon the
property.
It must contain diagrammatic floor plans of any buildings built upon the property. The plans must be of sufficient detail so as to
identify each of the units within the building. The statute requires that the identifying number or symbol of each unit be shown, as
well as the official datum elevations of the finished or unfinished interior surfaces of the floors and ceilings and the linear
measurements of the finished or unfinished interior surfaces of the perimeter walls. The lateral extensions of each unit must also be
included.
If a unit’s boundaries are not contained in a building, i.e., a “campground condominium”, then the upper and lower horizontal
boundaries (if any), as well as the vertical boundaries (lateral and perimetric) need be shown.
§ 4.03(f)(3)(ii)(B). New Concept Projects.
In addition to the aforementioned requirements, the following considerations are applicable where the developer wishes to use
one of the flexible concepts introduced by the 1975 amendments.
§ 4.03(f)(3)(ii)(B)(I). Leasehold Condominium.
If the project contains any leased land then the survey map must show which portions are to be leased, delineating each such
parcel by an identifying letter or number.
§ 4.03(f)(3)(ii)(B)(II). Contractible Condominium.
If the project contains any withdrawable land, any such parcels must be shown and delineated by number or letter.
§ 4.03(f)(3)(ii)(B)(III). Expandable Condominium.
When adding any land to a condominium project you are required to file a supplemental survey map setting out the information
required in §4.03(f)(3)(ii)(A).
§ 4.03(f)(3)(ii)(B)(IV). Convertible Land.
When converting any portion of convertible land, a supplementary survey map must be filed setting forth all of the information
required in § 4.03(f)(3)(ii)(A) and in addition, must show any remaining parcels of convertible land. If the project contains convertible
land then all of the requirements set forth in § 4.03(f)(3)(ii)(A) are applicable, except that the eighth, ninth, and tenth requirements
are inapplicable as to the convertible land.
The location and dimensions of any convertible land within the project must be shown and delineated by number or letter if
multiple lands exist.
§ 4.03(f)(3)(ii)(B)(V). Convertible Space.
If the developer wishes to convert all or any portion of any convertible space into one or more units or limited common areas and
facilities, he must record a supplemental survey map showing the location, horizontal and vertical boundaries, and the dimensions of
any unit formed from such space. The supplemental map must be certified and acknowledged as previously indicated.
The ninth and tenth requirements of § 4.03(f)(3)(ii)(A) apply to convertible space as well as to units and must be fulfilled for each
convertible space. The statute also requires that each convertible space be labeled “convertible space.”
§ 4.03(f)(4). The Bylaws.
Bylaws regulating the use of common interest communities typically proscribe those activities that would constitute nuisances
between neighboring landowners,159and may also include rules regulating such activities as waste removal and upkeep of individual
159. Utah Code § 57-8-16(7)(a)–(b).
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units. The association also obtains a lien in a unit owner’s property as security for payment of assessments levied against that unit
including fees, charges, late charges and fines. Homeowner associations are also entitled to judicial enforcement of these house rules
as long as they are reasonable.160
As members of a common interest community, individual unit owners are subject to collective regulation that, in comparison to
traditional patterns of home ownership, imposes considerable limitations on the individual owner’s freedom of action. Courts are
willing to recognize these restrictions because the unit owners have received their property with an understanding that they are
becoming part of a private community with its own set of rules and regulations. The voluntary nature of the association gives legitimacy
to the private government. All members of the association are simultaneously burdened and benefited by the association’s powers.
For purposes of promoting the general welfare of all association members and of protecting the property values and maintaining the
common areas, an individual’s unique desires must be subservient to the expressed will of the majority of members and the
association’s duly elected executive board. In condominiums, the extent of control by the association even reaches the exterior
structure of every unit as part of the common elements owned concurrently by all members of the association.
The condominium bylaws generally provide for the administration of the condominium plan. The bylaws are to be embodied within
the declaration or in a separate instrument, a copy of which is to be appended to the declaration and then recorded. As with the
declaration and survey map, the bylaws must also be duly executed and acknowledged by the owners and lessees of the land
involved161 and no modification or amendment to the bylaws will be valid unless recorded.
The contents of the bylaws, unlike the declaration, are permissive, not mandatory. Codified suggestions are as follows:162
Set forth the establishment of a management committee, the number of persons constituting the committee and the method of
selecting the members of the committee as well as the committee’s powers and duties and whether or not it may engage the services
of a manager.
The method of calling meetings of the unit owners; what percentage of the unit owners will constitute a quorum and be authorized
to transact business.
The maintenance, repair and replacement of the common area and facilities and payment therefor.
The manner of collecting from the unit owners their share of the common expenses.
The designation and removal of personnel necessary for the maintenance, repair and replacement of the common areas and
facilities.
The method of adopting and of amending administrative rules and regulations governing the details of the operation and use of
the common areas and facilities.
Such restrictions on and requirements respecting the use and maintenance of the units and the use of the common areas and
facilities as are designed to prevent unreasonable interference with the use of their respective units and of the common areas and
facilities by the unit owners.
The percentage of votes required to amend the bylaws.
Other provisions as may be deemed necessary for the administration of the property consistent with the Utah Act.
Unit owners in a homeowners’ association possess the same enforceable rights against the conduct of other unit owners as do any
landowners against their neighbors. These general rights may be strengthened in individual cases by specific association house rules
and specific enforcement procedures in the bylaws. Furthermore, developers or owner associations are best advised to provide for
administrative or nonjudicial adjudication of disputes between owners by creating and prescribing procedures for an internal tribunal.
If an association’s bylaws attempt to forbid activity that is normally not actionable or that would normally not constitute a breach
of lease, sharp controversy may arise. Prohibiting previously permissible activity, imposing new charges for use of appliances or other
items, or requiring removal of such items from the premises are examples of such potentially troublesome bylaws. Additionally, it
should be noted that the statute limits the right of individual owners to do repair or improvement work in their units if the work will
jeopardize the soundness or safety of the property.163 Where such normally nonactionable restrictions are sought to be enforced
retroactively, selectively, or after a period of nonenforcement, enforcement may not be permitted.
In authoring bylaws for an incorporated association, recognize that “statutes under which a corporation is formed constitute the
preeminent authority governing the corporation, making other sources of corporate authority and governance—e.g., resolutions,
bylaws, and declarations—inferior to and subject to the controlling statutes.”164

160. Utah Code § 57-8-8.
161. See § 4.03(e)(5).
162. Utah Code § 57-8-16.
163. Utah Code § 57-8-9.
164. Park West Condo. Ass’n v. Deppe, 153 P.3d 821 (Utah App. 2006) (holding unenforceable a special assessment that failed to comply with mail-in voting
provisions set forth in the Nonprofit Corporation Act under which the association was incorporated, even though the assessment followed the association’s own
bylaws and the Condominium Ownership Act was at that time silent on the matter).
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§ 4.03(f)(5). Sale and Purchase Agreement.
The sale and purchase agreement provides the method by which a purchaser contracts to acquire a condominium unit. It will
normally state the purchase price, time of payment and time of closing of the sale.
§ 4.03(f)(6). Common Element Management Agreement.
The board of directors or management committee (or the condominium developer on their behalf) will normally contract for the
management and maintenance of the common areas. The management agreement usually includes a statement of the duties required
of the management entity, the amount of compensation and the period of the agreement.
§ 4.03(f)(7). The Unit Deed.
The unit deed is the instrument by which the condominium developer conveys the unit to the purchaser. Under the Utah Act the deed It
must contain the following:165
A description of the land as provided in Utah Code § 57-8-10, including the book and page number or entry number and the date
of the recording of the declaration.
The unit number and any other data necessary for its proper identification.
The percentage of the undivided interest appertaining to the unit in the common areas and facilities.166
Any further particulars which the grantor and grantee deem desirable to set forth, consistent with the declaration and with the
Utah Act.
§ 4.03(f)(8). House or Community Rules.
The management committee, pursuant to the condominium declaration and bylaws, is generally empowered to adopt rules and
regulations that provide for the welfare of the entire condominium community. These must be consistent with the declaration and
bylaws. The community rules may contain provisions dealing with signs on unit doors, TV antennas, provisions for pets, etc. To some
degree, the rules may be a reiteration of the contents of the declaration or bylaws, but generally, they are distributed as a guideline
for permitted or prohibited conduct within the condominium community.
§ 4.03(f)(9). Securities Documents.
If the offering of condominium units involves the offer and sale of securities, other documents may be required. If the offering
requires registration with the Securities and Exchange Commission, a registration statement must be filed and a statutory prospectus
must be delivered to condominium unit purchasers. While a detailed discussion of this topic is beyond the scope of this chapter,
counsel should always analyze the client’s condominium offering for Securities Act implications. If the offering is found to be a security,
the cost involved in complying with the SEC provisions may make the entire project unprofitable and therefore infeasible.
§ 4.04. Planned Unit Developments.
§ 4.04(a). In General.
The Planned Unit Development (PUD) contains many of the characteristics of both condominium and subdivision developments.
The main use of this concept has been to facilitate the development of a wide variety of high and low density housing areas within a
single overall project. If a PUD proposal is accepted by the local planning commission, greater creativity in development is possible
since the housing project will not be bound by the requirements contained in the subdivision ordinances.
§ 4.04(b). Use of the Concept.
Use of the PUD concept has continued despite the advent of important revisions in the Utah Condominium Ownership Act.167 Prior
to 1975, the rigidity in condominium development requirements made the flexibility of the PUD an attractive alternative. With the
passage of the 1975 amendments to the Act such flexibility was extended to condominiums as well.168 The PUD has several inherent
drawbacks not present in condominiums and vice versa. With many of the PUD’s most attractive features now available through
development under the Condominium Act, counsel should ensure that a client understands the relative merits and problems of each
165. Utah Code §§ 57-8-11, -14.
166. See § 4.03(d)(3)(i).
167. Utah Code § 57-8-1 to -60.
168. The amendments provide for various new types of development, e.g. expandable projects, contractible projects, leasehold projects and time-sharing
units. These new concepts offer developers an opportunity to minimize the risk of large-scale development. See § 4.03(d)(1).
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alternative method. The purpose of this subchapter is to contrast differences between the forms of development.
§ 4.04(c). Preliminary Project Approval.
Under the condominium statutes, a condominium, is a subdivision only for purposes of dedications of property and with respect
to units, which are not in the buildings.169 By contrast, PUDs are forced to comply with all provisions of local subdivision ordinances,
although in some areas specific ordinances regarding PUDs have been passed and should be looked for.
These special provisions facilitate both flexibility and creativity in planning. They govern the various areas of development rather than
development on a lot by lot basis as in traditional subdivision projects. The provisions vary widely in scope between municipalities but seem
to have at least one common characteristic — the ordinances provide for discretionary supervision of the developments by local authorities.
§ 4.04(d). Common Areas and Facilities.
As with the condominium development, many PUDs provide for common or recreational areas to be shared by the homeowners
in the project. In contrast to the condominium structure, in which each unit owner has an undivided interest in the common areas in
proportion to his ownership in the entire project, the common areas in a PUD are usually owned by an incorporated (or
unincorporated) homeowners’ association which levies assessments against the various ownership interests and collects maintenance
fees. While membership in the homeowners’ association is guaranteed by statute for condominium owners, it is important for PUD
developers to see that all lot purchasers are given automatic membership and that the percentage of voting power which is to be
given each homeowner, as well as the basis for allocating it, be established in the declaration and the covenants.
Unlike most condominium developments, PUDs must also contend with the disposition of the roads within a development. The
extent to which roads are or can be maintained as privately owned common areas is generally governed by local statute.170
§ 4.04(d)(1). Assessment Liens.
The covenants should provide that unpaid assessments create a lien upon the owner’s interest and that the lien is to run with the
land.171 Note the problems which could arise should this provision be omitted from even a single deed. This problem is not present in
condominium projects due to the statutory regulation of the assessments. One problem which consistently arises is whether the
assessment lien is prior or subordinate to the lien created by the construction loan mortgage. While a priority formula is furnished by
statute for condominiums, PUDs must establish the hierarchy of priority in the documents.172
Most institutional lenders have, as a matter of policy, continued to insist on a priority position. Some assistance in reversing this
policy has come from the FHA which now extends its insurance coverage to maintenance assessments.173 Yet this guarantee does not
reverse the priority. It merely provides additional security to lenders, with the hope that as a result the lender may be willing to accept
a subordinated priority. It is definitely to the bank or lending institution’s advantage, as well as the homeowners’ association, to see
that the assessment payments are kept current so as not to endanger the security in the project. Many lenders even provide for
payment of the assessments to the lender on behalf of the association until the debt is extinguished.
§ 4.04(d)(2). Liens on the Common Areas.
Another problem which arises in the PUD context is that of liens on the common areas. Under the condominium statutes a lien can
be recorded against an individual unit for work performed upon that unit, but a lien cannot be recorded against the common areas
since they are merely shared portions of each unit. Since the common areas of a PUD are owned by the homeowners’ association
rather than merely managed, it is possible that a lien against the area could be recorded and foreclosed upon, thereby extinguishing
the ownership interest of those in the development.

169. Utah Code § 57-8-35(1).
170. See, e.g., Oak Lane Homeowners Ass’n v. Griffin, 153 P.3d 740 (Utah App. 2006) (finding a disputed issue of material fact where plat maps and local
statutes did not clearly indicate the legal status of a street that a homeowner’s association asserted was its private property in an attempt to exclude an adjoining
landowner).
171. Utah Code §§ 57-8-44 to -54. Condominium and Community Association Revisions (modifies provisions concerning liens for assessments and related
charges and the process to collect assessments and enforce the liens).
172. While the Utah Code enumerates specific documents which must be filed before a condominium project is legally constituted as well as certain
provisions which must be contained in the documents, absent any special provisions in local ordinances there are no statutory requirements as to documents
and their contents for PUDs. See generally Utah Code §§ 57-8-1 to -60.
173. 12 U.S.C. § 1710(a).
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§ 4.04(e). Organization of the Homeowners’ Association.
§ 4.04(e)(1). Form.
Though ownership may be cast in several forms, the most desirable appears to be the non-profit corporation since such form allows
the association to take title in its own name and provides the members with limited liability.
§ 4.04(e)(2). Timing.
The incorporation should occur before any of the lots are conveyed. Failure to do so could render the covenants regarding fee
assessment nugatory as to those liens established prior to the incorporation. Purchasers agree to be bound by the covenants at the
time of purchase. If there is no association to be bound at the time of purchase, it may well be argued that the covenants are ineffective
as to pre-incorporation purchasers. However, according to the Utah Supreme Court, “where homeowners have treated an association
as one with authority to govern and impose assessments contemplated under the terms of a duly recorded governing declaration,
they ratify its authority to act.”174
§ 4.04(e)(3). Developer Control.
Purchasers should also be cognizant of the extent to which the developer chooses to remain in control of the project, as well as
the developer’s obligation for assessments on any unsold units prior to the conveyance of all of the project properties. While, once
again, condominium owners are statutorily protected in this regard,175PUD homeowners must examine the relevant documents to
ensure that the developer will turn control over to the association within a short time, that there are no oppressive long-term servicing
contracts with the developer and that the developer has a duty to make assessment payments upon all unsold lots until they are
purchased.
§ 4.04(f). Protective Covenants.
In a condominium project, most of the considerations with regard to which protective covenants are usually drawn are taken care
of by statute or through the bylaws of the homeowners’ association. In PUDs, care must be taken to include such covenants in the
deed. Failure to do so in even one case could severely damage the value of other owners’ property.176
Care should also be taken to see that the various lenders take subject to the covenants.177 Although the covenants are already
upon the home when the permanent mortgage lender appraises the security, problems can arise with the acquisition or construction
loan mortgages, especially if the construction mortgages are converted into permanent mortgages. In such cases, unless the lender
expressly undertakes to be bound by the protective covenants, his mortgage security will be free of them. If the developer fails to
complete the project and defaults on those loans, the remaining lots may, through foreclosure, be diverted to other uses. If this occurs,
the covenants on the homes already sold may become totally unenforceable.178
§ 4.04(g). Involuntary Conversion of the Property.
Under the condominium statutes, blanket insurance coverage is required and a procedure is provided whereby the insurance
proceeds are to be used to rebuild the unit which was destroyed.179 No such precautions are required with PUDs by any of the
ordinances. The possibility exists that the owner of a destroyed residence will simply take the insurance proceeds and fail to rebuild,
thereby decreasing the esthetic and property values of the surrounding homes. Provisions similar to those for condominiums can be
incorporated into a PUD through effective drafting of the protective covenants.
§ 4.04(h). Taxation.
Most tax provisions applicable to condominium developments, e.g., sale of residence, interest deductions, etc., are applicable to

174. Osmond Lane Homeowners Ass’n v. Landrith, 295 P.3d 704 (Utah App. 2013) (citing Swan Creek Village Homeowner’s Ass’n v. Wame, 134 P.3d 1122
(Utah 2006).
175. Utah Code § 57-8-16.5(1).
176. View Condo. Owners Ass’n v. MSICO, L.L.C., 90 P.3d 1042 (Utah App. 2004) (discussing that, if not careful, general plan developments as set forth in
the plat designations may later have the binding effect of restrictive covenants on all subsequent development).
177. Note that though this feature is desirable, a lender takes title free of any covenant as to delinquent assessments arising prior to the time that the lender
takes title to the property despite the existence of a “subject to” clause.
178. See Boyd v. Park Realty Corp., 111 A. 129 (Md. Ct. App. 1920).
179. Utah Code §§ 57-8-43(3), -30, and -31.
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PUDs as well.
§ 4.04(h)(1). Acquisition and Improvement Costs of the Developer.
§ 4.04(h)(1)(i). Acquisition.
As with condominiums, most of the costs incurred in acquisition of the property and preparation of it for development, e.g., zoning
and title search, are to be capitalized into the basis rather than deducted as a current business expense. The allocation of the basis among
the various lots need not be by a straight square footage basis as long as it is “equitably apportioned among the several parts.”180
§ 4.04(h)(1)(ii). Future Improvements.
The developer is allowed to estimate the value of future improvements to be made after the lots have been conveyed and add it
to the basis provided that the estimate is reasonable and supportable by documentation, and provided that the developer has a
binding commitment to complete the improvements.181
§ 4.04(h)(2). Common Areas and Facilities.
In a condominium project, the common areas are not taxable for ad valorem tax purposes. The property taxes are levied against
each individual unit in conjunction with its joint share of the common areas.
In PUDs, the common areas are owned by the homeowners’ association and are therefore taxed separately to the association. This
appears to deny the homeowner a deduction he should have for paying the property taxes indirectly through the assessment process.
Oftentimes, however, an assessor can be convinced that the assessment value for the common areas should be lower than for the
other areas, thereby recouping part of the lost deduction in the form of reduced property taxes on the combined interest of the
homeowner. For example, you might point out to the assessor that since any easements or liens upon the common areas reduce each
unit owner’s interest, the value of the property is less than it would be if an individual residence were constructed upon it.
The developer is also faced with the decision as to whom the common areas should be conveyed. The most common recipients are
the homeowners’ association or the local governing body. In most conveyances the developer is allowed to add the cost of the property
to the basis of the lots he sells, subject to the apportionment consideration mentioned above. In some instances, developers have
made arguments for a conveyance to one of these entities to be characterized as a “charitable contribution”, thereby allowing a
deduction rather than the normal capitalization treatment. If the conveyance is made to the homeowners’ association, the developer
faces a problem due to the fact that very few, if any, associations would fall within the definition of a “charitable organization” under
the Internal Revenue Code definition.182
As for conveyances to the local government, the developer is still faced with a litigation fraught question as to whether the
developer has the requisite “charitable state of mind” necessary for the conveyance to be categorized as a contribution. If there is to
be any economic benefit inured to the developer, even though somewhat contingent or remote, his possibility of receiving the
contributor status treatment is greatly reduced.183
§ 4.04(i). PUD v. Condominium: Other Contrasting Features.
The individual has an ownership estate and not a mere leasehold in both instances.
If a high-rise development is envisioned, the condominium is essential.
While securities regulation considerations are present in both areas, they are less common in PUDs since PUDs are less likely to be
recreational or investment-oriented projects.
With the passage of the 1975 amendments to the Condominium Ownership Act, both types of projects are expandable.
While horizontal encroachments (e.g., shifting of buildings) are automatically taken care of by the condominium statutes, specific
easements for such should be created in the PUD documents.

180. Treas. Reg. § 1.61-6; 26 U.S.C. § 263; Reichel v. Comm’r, 112 T.C. 14 (1999).
181. See Herzog Bldg. Corp. v. Comm’r, 44 T.C. 694 (1965); IRS CCA 201537022 (Chief Counsel Advice Memoranda 201537022)
182. I.R.C. § 170(c).
183. See Sutton v. Comm’r, 57 T.C. 239 (1971).
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CHAPTER 5 - LEASEHOLD ESTATES

§ 5.01. Creation and Existence of the Lease.
§ 5.01(a). Nature of the Relationship.
A real property lease between landlord and tenant is generally defined as that which arises from a contract by which the tenant
occupies the real property of the landlord with the landlord’s permission and in subordination to the landlord’s possessory rights.1
The legal title remains in the landlord so that he has legal or constructive possession2 while the tenant has actual possession.3
Hotel guests are not tenants even though they are occupying hotel property for a short or long period of time. They are viewed as
licensees. Factors considered by the courts in distinguishing between guests and tenants include the availability of maid services
including linens and bedding, the duration of the occupancy and the furnishings. A guest relationship is more likely than a
landlord/tenant arrangement if the services provided are more substantial and if the payment period is shorter.4 The tort liability of
an innkeeper based on a very high standard of care is greater than a landlord’s,5 but the guests have fewer protections connected with
their occupancy and its duration. A statute, the Innkeeper’s Rights Act,6 gives hotels the right to reject or quickly eject guests.
Courts have also distinguished employment based occupancy arrangements from the landlord/tenant situation. The right to occupy
housing provided as part of an employment arrangement is not protected by the same eviction requirements that apply to an actual
tenant.7
The purchaser of real property under a contract is not a tenant of the seller. However, under the forfeiture provisions of a contract,
a defaulting purchaser may receive required notices that result in a kind of tenancy at will relationship. Once the proper steps have
been taken by the seller under the contract, the defaulting purchaser may be evicted under the unlawful detainer statute.8
§ 5.01(b). Creation of the Relationship.
A valid lease exists when there is (1) a binding contract9 that complies with the statute of frauds;10 (2) possession by the tenant;11
(3) legal title in the landlord;12 and (4) a leasehold that is capable of being granted.13
1. At common law a lease was almost always viewed as a conveyance. However, in modern legal thought the relationship is considered to be contractual in
nature. Richard Barton Enterprises v. Tsern, 928 P.2d 368 (Utah 1996); Reid v. Mutual of Omaha Ins. Co., 776 P.2d 896, 901 n.3 (Utah 1989). This has influenced
the remedies available for breach of the lease. See Note, The Model Residential Landlord-Tenant Code, 26 Rutgers L. Rev. 647 (1973).
2. The concept of where legal title remains is important in distinguishing a lease from other legal relationships. Likewise it is important in determining who
has possessory rights. For example, the landlord-tenant relationship is distinguished from the licensor-licensee relationship in that the licensee never gains
exclusive possession of the land; he receives only permission to use it. See Keller v. Southwood N. Med. Pavilion, 959 P.2d 102 (Utah 1998). If the contract creates
a business fiduciary, the relationship is normally a partnership. However, a dual relationship is possible. When the right of occupancy is connected with or
necessary for or incident to an employment relationship, there will normally be no possessory rights vested in the employee and therefore no landlord-tenant
relationship created.
3. In Powell v. Industrial Comm’n, 210 P.2d 1006, 1010 (Utah 1949), the Court held that there was no landlord-tenant relationship because the defendant
did not satisfy the condition that “in a true lessor-lessee relationship the lessee has part ownership ... in the fruits produced on or taken from the leased property.”
4. Lambert v. Sine, 256 P.2d 241 (Utah 1953) relying on Roberts v. Casey, 93 P.2d 654 (Cal. App. Ct. 1939).
5. See Mitchell v. Pearson Enterprises, 697 P.2d 240 (Utah 1985); Enerco, Inc. v. SOS Staffing Servs., 52 P.3d 1272 (Utah 2002) (holding that the heightened
responsibility of an innkeeper to safeguard the personal belongings of the guests has no application to a landlord-tenant relationship, but under the common
law, a landlord is only responsible for injury caused by conditions that were dangerous on the leased premises).
6. Utah Code §§ 29-2-101 to -105.
7. See generally Monroc, Inc. v. Sidwell, 770 P.2d 1022 (Utah Ct. App. 1989).
8. Beneficial Life Ins. Co. v. Dennett, 470 P.2d 406 (Utah 1970).
9. Neilsen v. Gold’s Gym, 78 P.3d 600 (Utah 2003); Coggins v. Gregario, 97 F.2d 948, 950 (10th Cir. 1938).
10. Utah Code § 25-5-3.
11. When a lease is created, the right to possess the property passes from the landlord to the tenant. Although possession is given the lessee, the control
need not be complete and exclusive. For example, the landlord may reserve the right to enter the premises in order to make repairs or inspect for damage. See,
e.g., Mariani Air Prod. Co. v. Gill’s Tire Market, 508 P.2d 808, 810 (Utah 1973); Belanger v. Rice, 272 P.2d 173 (Utah 1954).
12. This is what is meant by a reversion in the landlord. See Friend v. Gem Int’l, Inc. 476 S.W.2d 134, 138 (Mo. 1971); Coggins v. Gregorio, 97 F.2d 948, 950
(10th Cir. 1938).
13. This discussion is limited to leases of real property. It excludes leases of such things as water or mineral rights, air rights, leases of animals, etc.

Although usually created by a written contract, a lease may also be created by an oral contract.14 As with other contracts, the
enforceability of an oral contract is dependent on the intent of the parties.
§ 5.01(c). Statute of Frauds.
The application of the statute of frauds to leases is governed by Utah Code Annotated § 25-5-3:15
Every contract for the leasing for a longer period than one year, or for the sale, of any lands, or any interest in lands, shall
be void unless the contract, or some note or memorandum thereof, is in writing subscribed by the party by whom the
lease or sale is to be made, or by his lawful agent thereunto authorized in writing.
The tenant’s signature is not required to satisfy the statute of frauds.16 To be enforceable, the agreement should name the parties,
describe the property, the period of time for the lease and the payments required.17 Other common provisions include repair
responsibilities, rights concerning assignment or subleasing, and deposit requirements.
Statute of frauds restrictions may not apply if the term of the lease is already completed.18 Also, because the court views a lease
as a contractual relationship, it may be presumed that the requirements of the statute of frauds will also be waived if the provisions
of the lease have been partly complied with or if the lessee has made substantial improvements to the property.
Even though an oral lease may not be valid or enforceable, one possessing land under such a lease is still liable to the landlord for
the reasonable value of the use of the property.19
§ 5.01(d). Creation by Estoppel.
Either party may be estopped from asserting that there is no lease.20 For example, a person who possesses property and pays rents,
though there is no written lease, will be estopped from asserting that there is no lease. Likewise, the landlord who accepts rents and
allows the tenant to remain in possession will be estopped from claiming that there is no binding lease.
§ 5.01(e). Agreement to Lease.
An agreement to lease is distinguished from a lease in that a lease provides for a conveyance of possession while an agreement to
lease only provides that possession will be conveyed at some time in the future, usually when a formal lease is signed.21 If there is a
provision in the agreement for the execution of a written lease in the future, the agreement is presumed to be only an agreement to
lease and not a lease itself.22 The agreement to lease must be a mutually binding agreement23 and must not leave material terms to
future negotiation.
§ 5.01(f). Renewal or Extension.
The tenant never has an absolute right to extend or renew the lease unless there is an agreement between the parties either in

14. Lasher v. Redevelopment Auth. of Allegheny Co., 236 A.2d 831, 833 (Pa. Super. 1967); In Re Wilson’s Estate, 349 Pa. 646, 37 A.2d 704 (Pa. 1944).
15. Hurlburt v. Gullo, 750 P.2d 613 (Utah 1988).
16. Commercial Union Assoc. v. Clayton, 863 P.2d 29, 33 (Utah Ct. App. 1993). Utah Code 25-5-3.
17. See Utah Code §§ 25-5-1, 25-5-3; Hurlburt v. Gullo, 750 P.2d 613 (Utah 1988).
18. Fredrickson Bldrs. Sup. & Const. Co. v. Boise Cascade Corp., 454 P.2d 288, 289 (Utah 1967).
19. Id.
20. See Joy Enter. Inc. v. Reppel, 537 P.2d 591, 194 (Ariz. 1975). The apparent distinction between a lease created by estoppel and an implied lease is that
the former consists of actions which follow an implied lease. For example, A agrees to lease Whiteacre from B. B’s conduct in accepting rent estops him from
denying the existence of a lessor-lessee relationship. A lease by estoppel is usually a defense against a party seeking to deny the lease, often to the detriment of
the other party; see also IHC Health Servs. v. D & K Mgmt., Inc., 73 P.3d 320 (Utah 2003). The lessor was estopped from claiming forefeiture of a leasehold
agreement because the lessor retained the payment from the lessee.
21. Bakowski v. Mountain States Steel, Inc., 52 P.3d 1179 (Utah 2002).
22. United States v. 257.654 Acres of Land, 72 F. Supp. 903, 919 (D. Hawaii, 1947); Daniels v. Farmer, 238 P.2d 695, 698 (Ida. 1951). An agreement to lease
may also be construed to be the lease, but if there is any doubt that the parties intended the “agreement to lease” to be the final lease, the courts limit the
“agreement” to an agreement to lease and no more.
23. Utah Golf Ass’n v. City of North Salt Lake, 79 P.3d 919 (Utah 2003); Blasdell v. J.D. Boswell Co., 513 P.2d 973, 974 (Ariz. App. 1973); Daniels v. Farmer,
238 P.2d 695, 698 (Ida. 1951).
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the lease itself or in a separate agreement.24 If the agreement is in the lease itself, no additional consideration is needed.25 In their
construction of leases, courts refrain from interpreting the lease as granting a right to perpetual or indefinite renewals in the absence
of unequivocal language and terms that will not bear any other construction.26
An option to renew or extend a lease must be exercised before the expiration of the lease unless otherwise provided.27 If the option
to renew is not exercised but the lessee remains on the premises, the landlord may bring an action in unlawful detainer. Lessee must
show “fraud, misrepresentation, duress, undue influence, mistake, or the lessor’s waiver of its right to receive notice” in order to
escape judgment.28 If the lease does not specify how the option is to be exercised, it must be done in a manner that indicates to the
lessor an unconditional and unqualified determination to exercise the option.29 Once proper notice is given, the lessor must renew
the lease.30 If the option to renew a lease does not specify either the amount of rent to be paid or some mechanism for determining
the amount of rent, the option is unenforceable.31
§ 5.02. Types of Tenancies.
§ 5.02(a). Tenancy for Years.
§ 5.02(a)(1). Creation.
A tenancy for years32 is a lease that is limited to a definite period. Its main distinguishing feature is that the end of the period either
has been determined or can be readily determined from the terms of the lease.33 The actual length of the lease may be as long as the
parties desire, but perpetual leases are disfavored.
A lease may begin in the future, but because it will then be considered a future interest, the vesting of the future lease right must
comply with the rule against perpetuities (see Chapter 2)34.
If the tenant enters and possesses the property under an invalid tenancy for years and rent is specifically provided for and is to be
paid in regular installments, the tenancy is construed to be a periodic tenancy.35
§ 5.02(a)(2). Termination.
A lease for years ends on the day specified in the lease.36 No further notice need be given the tenant unless special notice is required
24. Federal: Hollander v. American Oil Co., 329 F. Supp 1300, 1302 (W.D. Pa. 1971); United States v. 257.654 Acres of Land, 72 F. Supp. 903, 919 (D. Hawaii
1947) (holding that the lessor’s prospect, although a good prospect, did not give the lessee any legal right to further renewals beyond the whim of the lessors).
Utah: Keith Jorgensen’s, Inc. v. Ogden City Mall, 26 P.3d 872 (Utah Ct. App. 2001) (finding that there is no implied right to renew a lease and that a holdover
tenancy will not renew a lease when the parties intended to negotiate a new lease).
25. Crossman v. Fontainebleau Hotel Corp., 273 F.2d 720, 727 (5th Cir. 1949); Hollywood Foreign Press Ass'n v. Red Zone Capital Partners II, 870 F. Supp. 2d
881, 925 (C.D. Cal. 2012).
26. Enerco, Inc. v. SOS Staffing Servs., 52 P.3d 1272 (Utah 2002) (the lease contained a holdover clause causing the lease to become a month-to-month
tenacy, governed by the same terms as the lease, after the lease term had expired); Tucker v. Byler, 558 P.2d 732, 735 (Ariz. App. 1976); Annotation, Right to
Second or Perpetual Renewal under Provision for Renewal of Lease, 31 A.L.R.2d 607 (1970) (right to a second or perpetual renewal under a provision for renewal
of lease); Annotation, Perpetual Lease or Covenant to Renew Lease Perpetually as Violation of Rule Against Perpetuities or the Suspension of the Power of
Alienation, 3 A.L.R. 498 (1919) ( holding a perpetual lease invalid).
27. U.S. Realty 86 Assocs. v. Sec. Inv., Ltd., 2002 UT 14, ¶ 17, 40 P.3d 586, 590.
28. Utah Coal & Lumber Rest. v. Outdoor Endeavors Unlimited, 40 P.3d 581, 585 (Utah 2001); see also U.S. Realty 86 Assocs. v. Sec. Invs., Ltd., 40 P.3d 586
(Utah 2002) (where commercial lessee failed to renew lease agreement and was ordered to vacate the premises).
29. See Cummings v. Rytting, 207 P.2d 804, 806 (Utah 1949). See also Geisdorf v. Doughty, 972 P.2d 67 (Utah 1998), the exercise of an option to renew a
lease must be strictly in accordance with its terms.
30. Thrifty Payless, Inc. v. Hillside Plaza Ltd., 2004 UT App. 55 (Utah Ct. App. 2004); Young v. Bridwell, 437 P.2d 686, 689 (Utah 1968).
31. Brown’s Shoe Fit Co. v. Olch, 955 P.2d 357 (Utah Ct. App. 1998).
32. Although called a tenancy for years, this type of tenancy may last for any definite period of time, including a period of less than a year. It is also called a
tenancy for definite time.
33. See Jacobson v. Swan, 278 P.2d 294, 300 (Utah 1954).
34. Fisher v. Bank of Spanish Fork, 74 P.2d 659, 662 (Utah 1937).
35. Peck & Sons, Inc. v. Lee Rock Prod., Inc., 515 P.2d 446, 449 (Utah 1973). The court notes however that a final classification of the type of tenancy must
depend on the total circumstances and evidence, not just a single piece of evidence.
36. Coleman v. Thomas, 2000 UT 53, ¶ 12, 4 P.3d 783, 785; Barragan v. Munoz, 525 S.W.2d 559, 562 (Tex. Ct. App., 1975); see Atlantic Richfield Co. v. Zarb,
532 F.2d 1363, 1365 (Temp. Emer. Ct. App. 1976); Hollander v. American Oil Co., 329 F. Supp. 1300, 1302 (W.D. Pa., 1971).
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by the terms of the lease.37
§ 5.02(a)(3). Holdover Tenant.
A tenant who fails to vacate the premises at the end of the lease term is considered a holdover tenant. The landlord has several
options in dealing with the holdover tenant, who in essence has become a tenant at sufferance. First, the landlord may choose to file
an unlawful detainer complaint against the tenant. It appears that the tenant should be treated like a tenant at will and is probably
entitled to the same three day notice, which should be satisfied before the unlawful detainer action can begin.38 Second, the landlord
may accept rent from the holdover tenant, which has the effect of creating a new periodic tenancy for a period based on the rental
payment. The new tenancy will be treated as if the provisions of the original lease are in effect except for the original time provision.39
§ 5.02(b). Periodic Tenancy.
A periodic tenancy lasts only for a specific period of time (daily,40 weekly, monthly, yearly, etc.), but may be extended automatically
for additional periods unless proper notice of termination is given by either party.41 Such tenancies are created by express agreement
or may be created by the court in arriving at what is fair and reasonable in relation to the rights of the parties.42 Periodic tenancies are
not terminated by the death43 or insanity of either party.
Normally the lease will specify how much time must be given the other party before the lease can be terminated. If the lease does
not provide for notice, a reasonable time is required. This means that enough time must be given the tenant to remove his
belongings.44 But at least 15 days’ notice must be given if the landlord is going to initiate an unlawful detainer action.45 The fifteenday notice must be directed to the end of the rental period. For example, a notice given on March 20 would not be timely to terminate
the tenancy period ending on March 31. It would have to be given prior to March 16.46 A landlord may also raise the rent under a
periodic tenancy by giving notice at least 15 days prior to the end of the period. Regardless of when notice is given, it must be
unequivocal and clear though it need not spell out all the alternatives which the other party has.47
§ 5.02(c). Tenancy At Will.
A tenancy at will exists when the tenant has possession of the property and both parties have an agreement that the tenant may
remain in possession until notice of termination is given by either party.48 Tenancies at will can be express or implied.49
There are several common situations in which this type of tenancy is created. The most common occurs when both parties agree
that the tenant is going to possess the land until either one of them decides otherwise. Other examples include: the grantee or
mortgagee may give permission to the grantor or mortgagor to stay in possession following the actual conveyance of the property,50
the seller of land may give the buyer the right to possess the land prior to actually conveyance of title;51 or the buyer in possession
37. See Utah Code § 78B-6-802; National Adver. Co. v. Murray City Corp., 2003 UT App. 332 (Utah Ct. App. 2003).
38. Osguthorpe v. Wolf Mountain Resorts, L.C., 2010 UT 29, ¶ 22, 232 P.3d 999, 1006 (Utah 2010). See Evershed v. Berry, 436 P.2d 438, 441 (Utah 1968)
(Ellett, J., dissenting, viewed the tenancy at sufferance as similar to a tenancy at will.)
39. Enerco, Inc. v. SOS Staffing Servs., 52 P.3d 1272 (Utah 2002); Cottonwood Mall v. Sine, 767 P.2d 499 (Utah 1988).
40. If the term is daily, it may be construed to be a tenancy at will. Day v. Smith, 30 P.2d 786, 788 (Wyo. 1934).
41. Coleman v. Thomas, 4 P.3d 783 (Utah, 2000); ); Steinberg v. Cmty. Hous. Servs.-Capitol Villa, Ltd., 326 P.3d 673, 676 (Utah 2014).
42. Peck & Sons, Inc. v. Lee Rock Prod., Inc., 515 P.2d 446, 449 (Utah 1973).
43. D & L Enter. v. Davenport, 507 P.2d 373 (Utah 1973).
44. This requirement of reasonable notice fills the same purposes as the notice requirements outlined in Utah Code § 78-36-3 dealing with unlawful detainer.
45. The Utah unlawful detainer statute sets different requirements of notice for the various kinds of tenancies. Utah Code § 78B-6-802.
46. Utah Code § 78B-6-3(1)(b)(I).
47. Callister v. Spencer, 196 P.2d 714, 716 (Utah 1948).
48. Najewitz v. City of Seattle, 152 P.2d 722 (Wash 1944).
49. Thomas J. Peck & Sons v. Lee Rock Prods., 515 P.2d 446 (Utah 1973); Evershed v. Berry, 436 P.2d 438 (Utah 1968); Eason v. Rose, 32 S.E.2d 66, 68 (Va.
1944); In re Wilson’s Estate, 37 A.2d 709 (Pa. 1944).
50. Lasher v. Redevelopment Auth. of Allegheny Co., 236 A.2d 831, 833 (Pa. Super 1967); Petty v. Dunn 419 S.W.2d 417, 421 (Tex. Ct. App., 1967).
51. De Raismes v. Thomas, 241 N.Y.S. 32 (1930).
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after a default on installment payments or after the abandonment of a contract of sale may also be given a tenancy at will.52 Likewise,
if the lease is terminated for failure to pay rent or taxes, the party holding over with permission has a tenancy at will.53 To end a
tenancy at will, the landlord must give the tenant a five day notice.54
§ 5.02(d). Tenancy At Sufferance.
This is really no tenancy at all but merely the possession of property under acquiescence of the landlord.55 This type of estate often
arises when a lease for years expires and the tenant stays on the land.56 It may also arise if the tenant’s estate is subject to a life estate
remainder interest. If the tenant stays on the property after the death of the life estate holder, a tenancy at sufferance is created.57
Because this is really only possession of the land without any legal right to do so, the actual owner of the property can give reasonable
notice and require the “tenant” to leave at any time.58
§ 5.03. Lease Terminations.
§ 5.03(a). In General.
At common law leases were almost always terminated by the terms of the lease.59 Usually this meant leases were terminated by
expiration of the term or the occurrence of some event specified in the lease.60 Examples of the three types of clauses are:
“Covenant: Tenant agrees not to assign or sublet the premises without written consent from the landlord.”
“Covenant subsequent: This lease shall run for a term of five years from the date of execution, PROVIDED: Tenant does
not assign or sublet the premises without the written consent of the Landlord.”
Or
“Should Tenant assign or sublet the premises without the written consent of the Landlord, the Landlord shall be entitled
to terminate the lease.”
“Special Limitation: Should Tenant assign or sublet the premises, the lease immediately shall terminate.”
Most restrictive covenants must be in plain and unambiguous language. Courts will generally only infer a covenant when it is legally
necessary, meaning, that the covenant must arise from the terms of the contract, or from an implication in the contract, that would
authorize such an inference in the law. Social policy has not been a persuasive reason for the courts to read a restrictive covenant into
a contract.61 However, as to conditions precedent, courts have allowed indefinite but not illusory terms to be enforced.62
Today a lease may also be terminated by the operation of law. This means that although there is no specific provision in the lease
52. Beneficial Life Ins. Co. v. Dennett, 470 P.2d 406 (Utah 1970). See, e.g., Van Zyverden v. Farrar, 393 P.2d 468, 470 (Utah 1964); Shoemaker v. Pioneer Invs.,
381 P.2d 735 (Utah 1963); Adair v. Bracken, 745 P.2d 849, 853 (Utah Ct. App. 1987).
53. Shoemaker v. Pioneer Invs., 381 P.2d 735, 736 (Utah 1963).
54. Utah Code § 78-36-3(1)(b)(ii).
55. White v. Miss. Power & Light Co., 196 So. 2d 343, 349 (Miss. 1967).
56. Rourke v. Fraser, 110 A. 377 (R.I. 1920); Red Cliffs Corner, LLC v. J.J. Hunan, Inc., 219 P.3d 619, 627. (Utah 2009) See also Utah Code § 78B-6-803 for
special rules for agricultural tenants who hold over.
57. Harvey v. Briggs, 8 So. 274 (Miss. 1890); Guthman v. Vallery, 71 N.W. 734 (Neb. 1897).
58. Although notice to quit is usually not necessary, see Bradley v. Gallagher, 303 N.E.2d 251, 254 (Ill. Ct. App. 1973); Roth v. Dillavou, 835 N.E.2d 425, 429
(Ill. 2005), three days notice is required by the unlawful detainer statute. Utah Code § 78B-6-803. See, e.g., Evershed v. Berry, 436 P.2d 438, 441 (Utah 1968)
(Ellet, J., dissenting).
59. See Peter D. Baird, A Study of Arizona Lease Terminations, 9 Ariz. L. Rev. 187 (1967).
60. Id. At common law termination of a lease occurred almost always by the terms of the lease. The violation of a covenant did not result in the termination
of the lease but gave rise only to an action for damages for breach of contract. However, the lease could provide for an automatic termination on the occurrence
of a particular event or a condition subsequent. These lease terms were usually classified as one of four things: a covenant, a condition, a condition subsequent
or a special limitation. Words commonly used to create a condition subsequent were “on condition,” “provided,” and “so that.” “While,” “as long as,” and “during”
were commonly used to indicate a special limitation. See also Utah Dep't of Transportation v. Kmart Corp., 428 P.3d 1118 (Utah 2018).
61. Oakwood Vill. L.L.C. v. Albertsons, Inc., 104 P.3d 1226 (Utah 2004) (quoting St. Benedict’s Dev. Co. v. St. Bendedict’s Hospital, 811 P.2d 194 (Utah 1991));
Peterson v. Browning, 832 P.2d 1280, 1284 (Utah 1992).
62. Utah Golf Ass’n v. City of North Salt Lake, 79 P.3d 919, 921 (Utah 2003).
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allowing termination, the law will consider the lease at an end by looking at the apparent intent of the parties. Such terminations often
take the form of termination for reasons of frustration, surrender, forfeiture, etc. However, even though a lease might be legally
terminated, regaining possession from the tenant may still require an unlawful detainer action. The mere termination of a lease does
not give the landlord the right to enter and remove the lessee or his belongings.63
Death of the lessee does not terminate the tenancy unless it is a tenancy at will or at sufferance.64 However, a tenancy will be
terminated at the option of the lessee if the landlord has had a judgment rendered against him and the property is sold in satisfaction
of that judgment, and if the judgment is rendered prior to the beginning of the lease’s term.65 Likewise, if a tenant is given notice of a
mortgage foreclosure involving the leased property, and is given the opportunity to be a party to the proceedings, the tenant’s lease
will be terminated if the mortgage is foreclosed.66 If the leased property is condemned, the lease is terminated, and unless there is
some other provision in the lease, each party is entitled to a share of the proceeds based on his rights in the property.67 If the
condemnation is for a period less than the term of the lease or for only a part of the leased property, there is a proportional dissolution
of the relationship and the tenant’s obligation to pay rent is reduced.68
Because a lease follows contract law, the lease may be terminated if the lessee can show (1) extreme hardship, unforeseen
destruction or frustration and (2) that the value of the property or the lease has been severely diminished.
§ 5.03(b). Options.
The lease may give the parties an option to terminate the lease if the property is sold to another by the lessor. It may also give the
lessee the right to purchase the property from the lessor. In this sense an option “is not a contract for purchase, but simply a contract
granting to the holder of the option the privilege of purchasing, and binding the party by whom it is given to sell and convey the property
involved, upon the acceptance of the option in accordance with the terms, and the compliance on the part of the acceptor with its
requirements.”69 Such an option runs with the land if it is a part of the original lease. Therefore, if the lessor conveys or devises the
land, the option to purchase remains in the lessee.70
Once made, the option may not be withdrawn during the life of the option unless there is a subsequent agreement between the
parties that supersedes or destroys the option to purchase.71 Even if the lease is terminated the option is still enforceable if the option
agreement is either separate from the lease or severable from the lease.72
Notice must be given to the holder of the leasehold that the option will be exercised.73 The lessee must comply with all conditions
for giving notice listed in the option contract. However, the notice need not be in a particular form unless specified in the option
contract.74 The lessee may be prevented from exercising the option because of estoppel, forfeiture or waiver of conditions in the
option contract.75 There must be a clear showing of evidence to support the forfeiture. The actual parties and determination of intent
to exercise the option may be supported by extrinsic evidence.76

63. See infra § 5.08(c) for a discussion on unlawful detainer.
64. D & L Enter. v. Davenport, 507 P.2d 373 (Utah 1973).
65. C.J.S. Landlord & Tenant § 93(4).
66. Davis v. Boyajian, Inc., 229 N.E.2d 116 (Ohio Misc. 1967).
67. West Valley City v. Martin, 100 P.3d 248 (Utah 2004); Carlstrom v. Lyon Van & Storage Co., 313 P.2d 645, 649 (Cal. App. 1957).
68. Id.
69. Tilton v. Sterling Coal & Coke Co., 77 P. 758, 760 (Utah 1904).
70. Guarantee Title and Trust Co. v. Moores 68 N.E.2d 365, 378, aff’d, 68 N.E.2d 378 (Ohio 1945).
71. Tilton v. Sterling Coal & Coke Co., 77 P. 758, 760 (Utah 1904).
72. Russell v. Park City Utah Corp., 548 P.2d 889, 891 (Utah 1976)
73. Coons v. Baird, 265 N.E.2d 727, 731 (Ind. App. 1970). Failure to give notice as set out in the lease’s terms may be equitably excused only when the failure
is caused by instances of fraud, misrepresentation, duress, undue influence, mistake or the lessor’s waiver of its right to receive notice. Negligence on the part
of the lessee is no excuse. U.S. Realty 86 Ass’n v. Sec. Inv., Ltd., 40 P.3d 586 (Utah 2002).
74. Lack v. Western Loan & Bldg. Co., 134 F.2d 1017, 1021 (9th Cir. 1943); cf. Shellhart v. Axford, 485 P.2d 1031, 1033 (Wyo. 1971) (as to what constitutes
insufficient notice).
75. See Joy Enter., Inc. v. Reppel, 537 P.2d 591, 594 (Ariz. 1975).
76. Russell v. Park City Utah Corp., 548 P.2d 889, 892 (Utah 1976); KB Squared LLC v. Mem'l Bldg. LLC, 442 P.3d 1168, 1174 (Utah 2019).
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§ 5.03(c). Surrender.
A lease is surrendered when the lessee yields his tenancy to the lessor in such a manner that the lease is extinguished by express
agreement of the parties or by operation of law.77 Utah courts have recognized two main requirements for the surrender to terminate
liabilities. There must be (1) an intent and an offer by the lessee to terminate the lease and (2) this offer must be accepted by the
landlord (he must in essence be willing to allow the lessee to surrender the leasehold).78 An oral agreement to surrender a lease is not
enforceable unless the leasehold is actually surrendered by the tenant and the surrender is actually accepted by the landlord79 or
unless there is a separate agreement supported by consideration.
§ 5.03(c)(1). Intent to Surrender.
An intent to surrender may be implied by an act or acts inconsistent with the terms of the lease or inconsistent with the landlordtenant relationship.80 In Frisco Joes, Inc. v. Peay,81 the Court held that the lessee had intended to surrender the lease when he (1)
closed the café he was leasing, (2) left the premises unattended, (3) told the landlord he would not be able to pay rent and (4) advised
the landlord to find new tenants.
The court may imply an intent to surrender the lease when there are acts which imply an intent by the lessee to surrender.82 Four
common examples of surrender by operation of law are: (1) the transfer of possession by the lessee to the lessor, (2) the acceptance
by the lessor of a new lease for the same property during the period of the old lease (which constitutes a surrender of the old lease),
(3) the substitution of a new tenant for the old lessee83 and (4) the assignment or subleasing of the leasehold by the lessee if there is
consent of the original parties and the landlord agrees to look to the new tenant for rent.
§ 5.03(c)(2). Acceptance of the Surrender.
Whether the surrender is by express agreement or by operation of law, it is incomplete unless the landlord recognizes the acts as
a surrender of the lease and unless he actually accepts possession of the surrendered leasehold.84 This acceptance may be express or
by acts inconsistent with rights of the lessee.85 Acceptance of the surrendered property usually occurs when the lessor exercises
dominion over the leased premises in some way that is inconsistent with the lessee’s rights.86 For example, acceptance may be by
repossession of the leasehold. It is the tenant who has the burden of proving that the landlord intended to accept the surrender.87
There is no surrender, however, when the landlord re-enters abandoned property only to keep it safe from damage.88 Likewise, the
mere acceptance of keys to the premises is not conclusive evidence of acceptance.89 Even an attempt to relet the premises is not
presumptive of an intent to accept surrendered property,90 though an actual reletting of the property does terminate the lease if the
77. Casper Nat’l Bank v. Curry, 65 P.2d 1116 (Wyo. 1937); Aris Vision Inst., Inc. v. Wasatch Prop. Mgmt., Inc., 121 P.3d 24, 29 (Utah 2005).
78. See Reid v. Mutual of Omaha Ins. Co., 776 P.2d 896, 900 (Utah 1989); John C. Cutler Ass’n v. De Jay Stores, 279 P.2d 700, 702 (Utah 1955); Belanger v.
Rice, 272 P.2d 173, 174 (Utah 1954).
79. Elliot v. Gentry, 60 P.2d 203, 207 (N.M. 1936). As in other contractual agreements however, if consideration is given for the promise to surrender, it,
presumably, would be binding.
80. Brookside Mobile Home Park, Ltd. v. Peebles, 48 P.3d 968 (Utah 2002); John C. Cutler Ass’n v. De Jay Stores, 279 P.2d 700,702 (Utah 1955).
81. 558 P.2d 1327,1330 (Utah 1977).
82. Mariani Air Prod. Co. v. Gill’s Tire Mkt., 508 P.2d 808 (Utah 1973). If there are facts which would also imply an intent not to surrender these facts will
prevail.
83. This often happens when the old tenant wants out of the lease and finds someone who is willing to “buy” the old contract. However, surrender itself
does not follow just from the occupancy of another, this not being sufficient evidence of the acceptance of the landlord.
84. Mariani Air Prod. Co., v. Gill’s Tire Mkt., 508 P.2d 808 (Utah 1973); John C. Cutler Ass’n v. De Jay Stores, 279 P.2d 700,702 (Utah 1955).
85. John C. Cutler Ass’n v. De Jay Stores, 279 P.2d 700, 702 (Utah 1955).
86. Id.
87. Reid v. Mutual of Omaha Ins. Co., 776 P.2d 896 (Utah 1989).
88. Davis v. Allen, 92 P.2d 1100, 1102 (Utah 1939); cf. John C. Cutler Ass’n v. De Jay Stores, 279 P.2d 700, 702 (Utah 1955) (dictum); Belanger v. Rice, 272
P.2d 173, 174 (Utah 1954) (dictum).
89. Mariani Air Prod. Co. v. Gill’s Tire Market, 508 P.2d 808 (Utah 1973); Belanger v. Rice, 272 P.2d 700, 702 (Utah 1955). Often the keys are given to the lessor
during a period when the lessee does not expect to be present, so that the lessor can occasionally inspect the property for damage.
90. English v. Standard Optical Co., 814 P.2d 613, 618 (Utah Ct. App. 1991); John C. Cutler Ass’n v. De Jay Stores, 279 P.2d 700, 702 (Utah 1955).
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intention of the parties was to terminate.91
§ 5.03(c)(3). Effect.
The mere intent to abandon the leasehold at some time in the future, even when expressed, is not sufficient to cause a surrender
in the absence of an actual abandonment or consideration given at the time of the agreement.92
When the lease is surrendered, any liabilities which the lessee accrued under the lease will remain.93 Any liabilities arising after the
surrender are automatically terminated.94 However, the rights of third parties are usually not affected by a surrender of the lease.95
For example, if the tenant has subleased to a third party and subsequently surrenders his lease, the subtenant will continue as if there
had been no surrender.96 The owner of the property becomes the direct landlord of the subtenant.
§ 5.03(d). Forfeiture of Leases.
A forfeiture implies that one party to a lease loses his rights under the lease because of a violation of some term or covenant in the
lease.97 Generally speaking, forfeitures are not favored by the courts.98 Provisions permitting forfeitures are strictly construed against
the party seeking forfeiture99 and therefore the courts will not imply a forfeiture.
§ 5.03(d)(1). Grounds for Forfeiture.
The following are examples of actions which have been held to justify a forfeiture: nonpayment of taxes by the tenant;100 the
improper use, prohibited use, prohibited transfer or neglect of the leasehold;101 or illegal use of the premises by the tenant if there is
a covenant in the lease.102 A lease may also be forfeited for the nonpayment of rent if there is an express provision in the lease.103 In
some cases equity may intervene and rescue a lessee from forfeiture of a lease if the lessee has substantially complied with the lease
in good faith.104 Whether the breach is insubstantial and thereby invokes the substantial compliance doctrine is a question of fact and
91. John C. Cutler Ass’n v. De Jay Stores, 279 P.2d 700, 702 (Utah 1955). The Utah court aligns itself with the Connecticut rule (McGrath v. Shalett, 159 A.
633, 634 (Conn. 1932) and citations therein) which does not set any arbitrary standard but holds that the question of acceptance is to be one of intention and a
question of fact. The Connecticut court reasons that “[the lessor] should not be penalized for attempting to minimize the damages nor for attempting to keep
his property from deteriorating.”
92. Elliot v. Gentry, 60 P.2d 203, 206 (N.M. 1936).
93. Friscoe Joes Inc. v. Peay, 558 P.2d 1327, 1330 (Utah, 1977); Peterson v. Hodges, 239 P.2d 180, 182 (Utah 1951).
94. Friscoe Joes Inc. v. Peay, 558 P.2d 1327, 1330 (Utah 1977); see also Willis v. Kronendonk, 200 P. 1025, 1029 (Utah 1921) which held that there should be
no apportionment of rent if it has not fallen due by the time the lease is terminated.
95. Goldberg v. Tri-States Theatre Corp., 126 F.2d 26, 28 (8th Cir. 1942) and citations therein; Parris-West Maytag Hotel Corp. v. Continental Amusement
Co., 168 N.W.2d 735, 738 (Iowa 1969).
96. Parris-West Maytag Hotel Corp. v. Continental Amusement Co., 168 N.W.2d 735, 738 (Iowa 1969).
97. Oakwood Vill. L.L.C. v. Albertsons, Inc., 104 P.3d 1226 (Utah 2004); In re Owl Drug Co., 12 F. Supp. 431, 438 (D. Nev. 1935); Soltwisch v. Blum, 292 N.E.2d
742, 744 (Ill. App. Ct. 1973).
98. Russell v. Park City Utah Corp., 548 P.2d 889, 891 (Utah, 1976). The Utah court has often tried to allow recovery in spite of forfeiture provisions. Russell
v. Park City Utah Corp. sets the basic standard: “[P]arties are free to contract according to their desires in whatever terms they can agree upon” and forfeiture is
to be allowed where the terms of the agreement are clear. Jacobsen v. Swan, 278 P.2d 294, 298 (Utah 1954) held “[i]t is only when the forfeiture would be so
grossly excessive as to be entirely disproportionate to any possible loss that might have been contemplated, so that to enforce it would shock the conscience,
that a court of equity will refuse to enforce the provision.” There the court also held that the determination by a trial judge that a forfeiture provision is reasonable
will not be disturbed on appeal unless the lower court decision was clearly erroneous. Green v. Palfreyman, 166 P.2d 215, 219 (Utah 1946), held that “every reasonable
presumption should be indulged against an intention to allow a forfeiture.” The earliest of the decisions, Bacon v. Park, 57 P. 28, 30 (Utah 1899), measured the reasonableness
of the forfeiture by the seriousness of the breach. If the breach is culpable, long lasting and detrimental, forfeiture is allowed.
99. Peterson v. Hodges, 239 P.2d 180, 182 (Utah 1951); Schenk Family Ltd. P'ship v. NorthShore Ltd. P'ship, 377 P.3d 697, 700 (Utah 2016).
100. Bacon v. Park, 57 P. 28, 30 (Utah 1899); Annotation, Breach of Covenant in Lease for Payment of Taxes as Ground for Cancellation, Rescission or
Termination of Lease, 93 A.L.R. 1243 (1934). The court in Bacon allows a redemption time for the payment of delinquent taxes.
101. Gerard v. Young, 432 P.2d 343 (Utah 1967) (Ellett, J., concurring, the substance of which was accepted by the majority).
102. Id. Deutsch v. Phillips Petroleum Co., 128 Cal. Rptr. 497, 499 (1976).
103. Shoemaker v. Pioneer Invs., 381 P.2d 735 (Utah 1963). Because the court does not like to see the forfeiture of a lease, it will not create a right of
forfeiture where one is not specifically provided by the parties. Other remedies are, of course, still available. For example, a party may bring an unlawful detainer
action or sue for the value of the use of the property. Cache Cnty. v. Beus, 128 P.3d 63 (Utah Ct. App. 2005) (enjoining lessors from evicting lessees although
lessees were in default).
104. Grassy Meadows Sky Ranch Landowners Assoc. v. Grassy Meadows Airport, 283 P.3d 511, 518 (Utah Ct. App. 2012) (citing Housing Auth. of Salt Lake
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the trial court can look to the following factors to determine its applicability: (1) the extent to which the injured party will be deprived
of the benefit which he reasonably expected; (2) the extent to which the injured party can be adequately compensated for the part of
that benefit of which he will be deprived; (3) the extent to which the party failing to perform or to offer to perform will cure his failure,
taking account of all the circumstances including any reasonable assurances; [and] (4) the extent to which the behavior of the party
failing to perform or to offer to perform comports with standards of good faith and fair dealing.105
§ 5.03(d)(2). Enforcement of the Forfeiture Provision.
The landlord must give the lessee notice of default and of his intention to declare a forfeiture of the lease.106 This notice should
include specific grounds for the forfeiture and should give adequate notice to the tenant that the landlord is taking steps to assert his
legal rights.107 Notice will normally be given in a manner set forth in the lease. The lessee may waive the demand (notice) requirement
by an express provision in the lease and if the waiver is not unconscionable (in keeping with general contract law), it will be enforced.108
§ 5.03(d)(3). Waiver of Forfeiture.
Waiver is foremost a question of intent and “the intent to relinquish a right must be distinct.”109 Whether a party has waived a right
is generally a factual question and thus courts accord considerable deference to the trial court’s determinations.110 The facts must
show that the lessor intended to waive its right to claim default under the lease. Acceptance of rental payments may constitute waiver
of a claim of breach.111
§ 5.03(e). Abandonment.
The Utah unlawful detainer statute includes provisions regarding the abandonment of a leased property by a tenant. These
provisions are summarized as follows:
If the tenant vacates the premises but its surrender of the lease is not accepted by the landlord, the lease is considered abandoned.
Generally, a tenant’s abandonment prior to the end of the lease term does not terminate the obligation to pay rent, but exactly
how much the tenant owes will depend on what the landlord does to relet the now vacant unit. While the results will be similar, the
source of the law to determine the landlord’s duty and the tenant’s obligations after abandoning hinge on whether the tenant gave
the landlord notice before abandoning.112
If notice was given, the landlord has a duty to mitigate damage by using commercially reasonable means to relet the premises.
Whether a landlord fulfilled its duty to mitigate in a commercially reasonable manner is a question that depends on the particularities
of the property and the relevant market at the time.113 Assuming the landlord fulfilled its duty to mitigate, the tenant is responsible
for costs reasonably incurred in readying the property and in reletting, including necessary repairs or alterations and for rents for the
remainder of the lease term less any rents collected from new tenants. The matter can be tried at any time after the breach and
damages supplemented if necessary by supplemental proceedings after the lease term expires.114 If the landlord has collected rent

City v. Delgado, 914 P.2d 1163, 1165 (Utah Ct. App. 1996) (where the court found that the contract doctrine of substantial compliance is applicable in lease
cases).
105. Id.
106. See generally Day v. Smith, 30 P.2d 786, 788 (Wyo. 1934).
107. Independence Flying Service, Inc., v. Abitz, 386 S.W.2d 399, 404 (Mo. 1965); Moore v. Richfield Oil Corp. 377 P.2d 32, 35 (Ore. 1962); Olympus Hills
Shopping Ctr., Ltd. v. Smith's Food & Drug Centers, Inc., 889 P.2d 445, 460 (Utah Ct. App. 1994).
108. Bonfils v. Ledoux, 266 F. 507, 511 (8th Cir. 1920); see Shoemaker v. Pioneer Invs., 381 P.2d 735 (Utah 1963).
109. Soter’s, Inc. v. Deseret Fed. Sav. & Loan Ass’n, 857 P.2d 935, 941 (Utah 1993).
110. State v. Pena, 869 P.2d 932, 938 (Utah 1994) (waiver is a “highly fact-dependent question” and trial court is given increased discretion in applying
general waiver principles to particular facts); Barnes v. Wood, 750 P.2d 1226, 1230 (Utah Ct. App. 1988).
111. Olympus Hills, 889 P.2d at 466 (any act done by a landlord knowing of a cause for forfeiture by a tenant, affirming the existence of the lease and
recognizing the lessee as a tenant, is a waiver of such forfeiture. However, acceptance of rent check two weeks after sending lessee notice of default was not
waiver).
112. Fashion Place Assocs. v. Glad Rags, Inc., 754 P.2d 940, 941 (Utah 1988); Zion Factory Stores Holding v. Lawrence, 121 P.3d 53 (Utah Ct. App. 2005)
(guarantor of quilt shop premises not liable when lessee abandoned premises because guarantee had already expired).
113. Commercial Real Estate Inv., L.C. v. Comcast of Utah II, Inc., 285 P.3d 1193, 1204(Utah 2012).
114. Reid v. Mutual of Omaha Ins. Co., 776 P.2d 896, 906-909 (Utah 1989).
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from new tenants which exceeds the rent obligation of the abandoning tenant, the abandoning tenant has no liability for that rent.115
If the tenant gives no notice, then the Utah statute applies.116 Abandonment is presumed where: a) the tenant has given no notice
of absence from the premises, is more than 15 days late on rent and there is no “reasonable evidence” of continued occupancy other
than the presence of the tenant’s personal property; or b) the tenant has given no notice of absence, all the property of the tenant
has been removed, the rent is overdue and there is no reasonable evidence of continued occupancy.117
Much like the common law remedy, after abandonment, the landlord must attempt to relet the premises. The former tenant is
then liable for the lesser of a) the rent for the remainder of the term, or b) the rent owing until relet plus the difference between the
fair market value and the rent agreed to by the former tenant, plus a reasonable commission for reletting and necessary costs of
restoring the premises to the condition when the former tenant moved in, less normal wear and tear. The second section applies, in
a lesser amount whether the landlord relets or not.
The landlord is also authorized to remove any abandoned property, store it for the tenant for 30 days, and make reasonable efforts
to notify the tenant. If the tenant does not make reasonable efforts to recover the property (and pay reasonable moving and storage
costs), the landlord may sell the property after 30 days, and apply the money toward moving and storage costs and any debts the
tenant owes the landlord. Any surplus will go to the state. Or the landlord may donate the property to charity if that is commercially
reasonable.118 Exempt property119 is not specifically protected. Properly perfected lessor’s lien rights120 are not affected.
Several other situations may result in premature termination of a lease. These include a foreclosure of the lessor’s property,121
condemnation of the property through the government’s eminent domain power,122 closure of the premises by health or building
inspectors,123 and a bankruptcy of either the landlord or the tenant. The Utah Landlord/Tenant Law Manual summarizes the impact of
the landlord’s bankruptcy on a lease:
Under federal bankruptcy law, if the lessor files for bankruptcy and the trustee assumes the lease, it remains in effect
with the trustee standing in the place of the lessor. If the trustee rejects the lease, the lessee may treat the lease as
terminated if this would be the result under state law, apparently the case in Utah. If the lessee files for bankruptcy and
has not been terminated for default, the trustee must assume the lease, cure defaults in the payment of rent, provide
appropriate assurances for future performance, etc. This will have the effect of preserving the rights of both parties for
the remainder of the lease.124
§ 5.04. Sublease or Assignment of the Tenant’s Interest in the Lease.
§ 5.04(a). Subject Matter of a Transfer.
Although courts will often refer to both an assignment and a sublease as an assignment, each has a distinct meaning and should
not be confused with the other. An assignment occurs where the tenant transfers to a third party its entire term and estate in all or
any part of the leased premises; a sublease is a transfer of something less than the tenant’s full interest. Where a leasehold includes
personal property, as in the case of a furnished apartment, the personalty is subject to assignment or sublease on the same terms as
the realty.125

115. Fashion Place Assocs. v. Glad Rags. Inc., 754 P.2d 940, 942 (Utah 1988)
116. Utah Code §§ 78B-6-815 to -816.
117. Utah Code § 78B-6-815. See also State v. Hawkins, 967 P.2d 966 (Utah Ct. App. 1998); Bonnie and Hyde, Inc. v. Lynch, Bonnie & Hyde, 305 P.3d 196
(Utah Ct. App. 2013) (finding abandonment where snow had piled in lot and walkway of building, food had spoiled, nobody was on the premises, and defendant
hadn’t returned landlord’s calls even though defendant had changed the locks and his personal property was still on the premises).
118. Utah Code § 78B-6-816.
119. Utah Code §§ 78B-5-505, -506.
120. Utah Code §§ 38-3-1 to -8.
121. Robert Schoshinski, American Law of Landlord and Tenant 649 (1980); see Consolidated Realty Group v. Sizzling Platter, Inc., 930 P.2d 268 (Utah Ct.
App. 1996).
122. Redevelopment Agency of Salt Lake City v. Daskalas, 785 P.2d 1112, 1120 (Utah Ct. App. 1989).
123. See Carlie v. Morgan, 922 P.2d 1, 4 (Utah 1996).
124. Utah Legal Services, Utah Landlord/Tenant Law Manual VI-8 to -9 (1997). See also Robert Schoshinski, American Law of Landlord and Tenant, 1996 Supp.
at 404 (construing Section 365 of the Bankruptcy Code as amended by the 1994 Bankruptcy Reform Act).
125. See L & M Corp. v. Loader, 688 P.2d 448 (Utah 1984).
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§ 5.04(b). Distinction between Sublease and Assignment.
An assignment occurs where the tenant transfers to a third party its entire term and estate in all or any part of the leased premises;
a sublease is a transfer of something less than the tenant’s full interest.126 This distinction governs regardless of the terms of the
instrument and the intentions of the parties.127
In Wangsgard v. Fitzpatrick,128 the Utah Supreme Court found that the assignor’s reservation of a right of reentry for condition
broken did not make an intended assignment a sublease. Such a finding may depend upon the remoteness of the probability that the
condition would be broken. It therefore remains uncertain whether an assignment would be found in every instance where the
landlord reserved a right of reentry for condition broken, for a surrender to the assignor at the expiration of the term, for reserving a
new rent, or for any such agreement or combination of agreements.
Where a tenant transfers its entire interest in a part of the leased premises, it is an assignment pro tanto.
§ 5.04(c). Privity of Contract and Privity of Estate.
The obligations resulting from a transfer through an assignment or a sublease depend largely upon the court’s characterization of
the obligation as being based either in privity of contract or privity of estate.
Privity of contract rests on agreement whereas privity of estate rests on an interest in the leased premises.129 For example, the
Utah Supreme Court has found that a lease provision for the payment of attorneys fees in any subsequent litigation regarding the
lease is an obligation under privity of contract and not privity of estate.130 The “touch and concern” test has been used to distinguish
between covenants under privity of contract and privity of estate.131 If a promise does not touch and concern the land, it is collateral
thereto and personal to the parties. Because of the lack of clarity of this test, other tests have been suggested such as whether the
promise defines the manner in which the property shall be enjoyed (if so, it would be based on privity of estate).
Under an assignment the assignee becomes responsible for all obligation based on privity of estate and the assignor remains liable
for all obligations based on privity of contract.132 If the assignee assumes the tenant’s obligations under the lease, he is in privity of
contract with the landlord as well as privity of estate; but the assignor remains in privity of contract despite the assumption. Under a
sublease the sublessee is neither in privity of contract nor privity of estate with the prime landlord, but the prime tenant and its
sublessee are in both privity of contract and privity of estate between each other because of the landlord and tenant relationship
between themselves.133
§ 5.04(d). Transferability.
§ 5.04(d)(1). In General.
In the absence of a contractual agreement to the contrary, a tenant may transfer its interest in the lease in whole or in part by
assigning, subletting, or mortgaging its lease, or he may give a third party a license for the use of the leased premises.134 Despite an
unconditional right to assign and sublet, the right may be of little practical value because of other restrictions in the lease such as
restrictions on the use of the premises.
§ 5.04(d)(2). Tenancy At Will.
Because a tenancy at will is deemed personal and terminable at the will of either party, it is an exception to the general rule
permitting a transfer of the tenant’s interest.
§ 5.04(d)(3). Inconsistent Purpose.
The lessee may not relet the property to be used in a manner inconsistent with the terms or purposes of the original lease or in a
126. Jensen v. O.K. Inv. Corp., 507 P.2d 713 (Utah 1973); L & M Corp. v. Loader, 688 P.2d 448, 449 (Utah 1984).
127. Jensen v. O.K. Inv. Corp., 507 P.2d 713 (Utah 1973).
128. 542 P.2d 194 (Utah 1975).
129. Reid v. Mutual of Omaha Ins. Co., 776 P.2d 896, 900 (Utah 1989) (citing Schneiker v. Gordon, 732 P.2d 603, 608 (Colo. 1987)).
130. Latses v. Nick Floor, Inc., 104 P.2d 619, 624 (Utah 1940); Penelko, Inc. v. John Price Assocs., Inc., 642 P.2d 1229, 1236 (Utah 1982).
131. But it is possible for some covenants, such as the payment of rent, to be both in privity of contract and privity of estate.
132. See Fashions Four Corp. v. Fashion Place Ass’ns, 681 P.2d 830 (Utah 1984).
133. Jensen v. O.K. Inv. Corp., 507 P.2d 713 (Utah 1973).
134. Powerine Co. v. Russell’s, Inc., 135 P.2d 906 (Utah 1943).
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manner injurious to the premises.
§ 5.04(d)(4). Special Reliance.
Where there is a special reliance by the lessor on the skill or knowledge of the lessee, a close association between the lessee and
the lessor in the operation of the leased premises, or an association based on the lessor’s trust in the lessee, the lease is generally
regarded as a personal contract and is not assignable and the lessee has no right to sublease.135 Whether a lease created such a trust
relation (precluding assignment of a lease without the consent of the lessor) depends upon the intent of the parties to be determined
from all of the facts and circumstances including the terms of the lease, the relation of the parties, the subject matter of the contract
and all other surrounding circumstances.136 Although there is little authority on the matter (none in Utah) some jurisdictions have held
that an agricultural lease, not expressly or impliedly authorizing the substitution of parties, is such a trust relationship that is not
assignable; however, where a crop has been harvested and marketed, the lease is generally assignable. In addition, the tenant may
assign the lease where the crop has been produced but not yet harvested.
§ 5.04(d)(5). Personal Privilege.
A mere personal privilege given to the lessee is never transferable.
§ 5.04(d)(6). Restrictions in Lease.
Restrictions against transferability are restraints on alienation and are therefore construed against the restriction if ambiguous. A
covenant against one form of alienation does not preclude another form. If, however, the wording of the restraint is clear and
unambiguous, it will be given effect as written.137 An absolute prohibition against assignment and subletting will allow a landlord to
refuse permission for any or no reason.
§ 5.04(d)(7). Transfer by Operation of Law.
A tenant’s covenant “not to assign or sublet” will bar an affirmative voluntary transfer, but unless explicitly barred it will not prohibit
an involuntary transfer such as one required by operation of law. Such a restriction must be carefully drafted (forms are suggested in
the references in the footnote) because it will be subject to strict construction.
§ 5.04(d)(8). Allowing An Employee, Agent, etc. to Live on the Premises.
Despite a restriction against transfer, the tenant may allow a third party in such a relationship as an employee, an agent or a
manager (as consideration for the relationship) to live on the premises so long as the tenant retains a substantial interest. In the
absence of specific agreement the tenant may allow guests to stay on the leased premises within the reasonable use of the premises.
§ 5.04(d)(9). Parol Agreement As To Transferability.
If a lease prohibits a transfer and the lessee alleges a contemporaneous or subsequent agreement permitting a transfer, the burden
is on the lessee to prove the agreement by a preponderance of the evidence.138 However, a prior agreement would not overcome the
terms of a subsequent written agreement unless there is some basis to set aside the written agreement such as for fraud.139
§ 5.04(d)(10). Transferability of a Part of a Restricted Whole.
A provision forbidding the subletting of the whole of the leased property forbids the subletting of a part thereof.
§ 5.04(e). Canceling Lease Is the Alternative.
One alternative to a strict nonassignment clause is a clause giving the tenant limited rights to assign or sublet and giving the landlord
a right to cancel the lease and relet to the prospective assignee or any other party rather than sublet or assign. Although this may
release the tenant from liability, it allows the landlord to receive any increased rents resulting from the transfer.

135. Powerine Co. v. Russell’s, Inc., 135 P.2d 906 (Utah 1943).
136. Id.
137. The transfer by operation of law discussed here is in the nature of a transfer resulting from the tenant’s death or bankruptcy and not from condemnation
proceedings.
138. Id.
139. See Rainford v. Rytting, 451 P.2d 769 (Utah 1969); Young v. Texas Co., 331 P.2d 1099 (Utah 1958); Farr v. Wasatch Chem. Co., 143 P.2d 281 (Utah 1943).
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§ 5.04(f). Computing Profits on Increased Rents.
A lease which gives the tenant a right to assign or sublet but provides that any increase in rent or profit shall go to the landlord
should adequately describe how to compute the profit.
§ 5.04(g). Consent to Transfer.
§ 5.04(g)(1). In General.
It is fairly common for a lease to require the lessor’s written consent to an assignment or subletting, but such a requirement may
be waived by the lessor. Where the lessor’s consent to a transfer is required by the terms of the lease and the estate to be created is
for a term in excess of one year, Utah’s statute of frauds requires that such consent be in writing.140 However, equity may bar a party
from using the statute of frauds to reach an unfair result such as where there has been a partial performance.141
§ 5.04(g)(2). Implied.
Courts may find an implied consent to transfer from the terms of the lease (e.g., a clause making the lease binding on legal heris
and assigns of parties or a provision that the assigns of the tenant should succeed to its rights).
§ 5.04(g)(3). “Not Unreasonable.”
A requirement in the lease that the landlord be “not unreasonable” in consenting to a transfer raises possible liability for being
unreasonable in withholding consent and may force the parties to litigate to ascertain their rights under such a provision.
§ 5.04(g)(4). Waiver and Estoppel.
A landlord may waive a restriction against a transfer or become estopped from objecting to it. A restriction against a transfer may
be waived either expressly or impliedly from the lessor’s conduct, such as by acceptance, with knowledge of the breach, of
subsequently accruing rents.142
§ 5.04(g)(5). Effect of Waiver On Future Transfers.
Under a lease containing a nonassignment clause a landlord’s waiver of the clause or consent to an assignment ends the restriction,
and the leased property is thereafter freely transferable.143 If the lease provides for assignment only with the landlord’s consent, no
waiver of the restriction is implied in the granting of consent. With subleases, however, a landlord’s waiver of a restriction as to one
sublease is no waiver as to others. The landlord may nevertheless preserve its rights under the lease to restrict any transfer if
appropriate language is included in the lease to stipulate that certain actions will not constitute a waiver.
§ 5.04(h). Breach of Covenant not to Assign or Sublet.
§ 5.04(h)(1). In General.
An executory contract or a mere intent to transfer is not a breach of a covenant not to make such a transfer. In order for there to
be a breach, there must be an actual transfer.
§ 5.04(h)(2). As a Defense to an Action.
Because restrictions against assignment or subletting are considered to be for the sole benefit of the lessor and its assigns, no other
party may set up the breach as a defense to an action brought against it.
§ 5.04(h)(3). Unlawful Detainer.
In Utah an unlawful detainer action may be brought by the lessor against the tenant for assigning or subletting contrary to the
covenants of the lease.144 The landlord’s most practical remedy for the tenant’s breach of a covenant not to assign or sublet is to
require forfeiture of the lease. In Utah this is limited by the unlawful detainer statute which may allow the tenant to cure the breach
140. Utah Code §§ 25-5-1, -3.
141. Latses v. Nick Floor, Inc., 104 P.2d 619 (Utah 1940).
142. Hunt v. Shell Oil Co., 116 F.2d 598 (10th Cir. 1941); Jensen v. O.K. Inv. Corp., 507 P.2d 713 (Utah 1973).
143. Dumpor’s Case, 4 Coke 119b, 76 Eng. Rep. 1110 (1578). See also Minshew v. Chevron Oil Co., 575 P.2d 192, 194 (Utah 1978).
144. Utah Code § 78B-6-802 (1953); Powerine Co. v. Russell’s, Inc., 135 P.2d 906 (Utah 1943).
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as an alternative to forfeiting the lease.145 The assignee, therefore, should ascertain the terms of the main lease in order to assure that
its tenancy will not be cut short by a forfeiture.
§ 5.04(h)(4). Effect of a Transfer in Breach of a Restriction.
Where an assignment or sublease is made in breach of a restriction the transferee acquires no enforceable rights against the lessor
if the latter does not waive the breach, but the transfer is ordinarily binding between the parties thereto, subject to the lessor’s rights.
Where an assignment is made in breach of a covenant against assignment, the assignee acquires no rights which he may transfer. A
landlord may recover rent from the assignee despite the breach, but such action is deemed a confirmation of the assignment and
stops the landlord from enforcing a forfeiture.
§ 5.04(i). Transfer Agreements.
§ 5.04(i)(1). In General.
The usual elements of a contract must be present in a contract to assign or sublet for a term for years, and the transfer may be
avoided for fraud, misrepresentation, mistake, or incapacity of a party.
§ 5.04(i)(2). Statute of Frauds.
Except as otherwise required by Utah’s statute of frauds for lease terms exceeding one year,146 a contract to assign or sublet need
not be in writing. An assignment by operation of law will take place, however, by the landlord’s acquiescence in the assignee’s tenancy;
and an assignment by operation of law is outside the statute of frauds.
§ 5.04(i)(3). Rights of Parties.
The rights of the parties to a contract for a transfer of a lease must generally be determined by a construction of the agreement. If
the lessee-transferor fails to perform in accordance with the contract to transfer the lease, the transferee may, in a proper case, (1)
rescind or disaffirm the contract, (2) recover damages for the breach or (3) enforce the contract by an action for specific performance.
§ 5.04(i)(4). Security Deposit.
The transfer agreement should require the assignee to reimburse the tenant for any security deposited with the landlord.
§ 5.04(j). Effect of an Assignment.
§ 5.04(j)(1). In General.
The assignee of a lease succeeds to the rights of the assignor under the lease, and to no others. This includes a right to renew the
lease where the assignor transferred this right to the assignee.147 Similarly, a lease provision conferring an option to purchase the
premises is assignable.
§ 5.04(j)(2). Acceptance.
A naked assignment of a lease will not make the assignee liable for all of the obligations of the original tenant. An assignment by
operation of law (e.g., resulting from tenant’s death) will not make the assignee liable unless he takes possession or otherwise
evidences consent to accept the assignment. By accepting the assignment the assignee is in privity of estate with the landlord and is
responsible for all of the covenants which run with the land.
§ 5.04(j)(3). Payment of Rent.
Under an assignment the assignee pays rent directly to the landlord.
§ 5.04(j)(4). Assumption.
Although an assignment creates the relation of landlord and tenant between the lessor and the assignee, they are only in privity of
estate and not privity of contract unless the assignee agrees with the assignor to assume any or all of the assignor’s obligations to the
landlord under privity of contract.
145. Utah Code § 78B-6-802.
146. Utah Code §§ 25-5-1, -3.
147. Jensen v. O.K. Inv. Corp., 507 P.2d 713 (Utah 1973).
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§ 5.04(j)(5). Relationship between the Landlord and Assignor.
The effect of an assignment on a landlord and the assignor is to terminate their privity of estate but to maintain their privity of
contract, with the assignor remaining liable not only for rent and other tenant obligations but also for damage occurring to the
premises after the assignment, which may include damage during a renewal term. Because of the latter liability, the assignor may
want to reserve the right of renewal from the assignment. Although it is seldom given, the assignor may alternatively request a release
from the landlord of all liability accruing after the assignment.
§ 5.04(j)(6). Prior Breaches.
Although an assignee may not be personally liable for prior breaches unless an assumption agreement specifically makes him liable,
he takes the lease subject to forfeiture if these breaches are not cured.
§ 5.04(j)(7). Privity of Contract.
If the agreements between the landlord and an assignee substantially modify the tenant’s obligations under the prior tenancy, the
assignor may be released from all liability under the lease. But where there is no substantial modification of the obligations between
the assignee and the landlord, the assignor remains liable under privity of contract to the landlord concurrently with the assignee.
Although the landlord may bypass the assignee to hold the assignor liable for obligations resulting from privity of contract, to do so
would preclude an action against the assignee; therefore, in the usual case, it is unlikely that the landlord would want to hold the
assignor primarily liable for the obligations.
§ 5.04(j)(8). Assignor’s Discharge of Assignee’s Liability.
An assignor’s right of recovery against an assignee for obligation resulting from privity of contract in which he has concurrent liability
is generally limited to an action for a money judgment and does not include a right to repossess the premises.148
§ 5.04(j)(9). Estoppel Certificates.
A tenant who contemplates making an assignment should endeavor to obtain an estoppel certificate from the landlord indicating
whether the lease is in good standing or at least whether certain matters such as rent or taxes are current. This will estop the landlord
from later asserting the tenant’s liability for such matters except in the case of a tenant’s fraud in procuring the certificate.
§ 5.04(j)(10). Multiple Assignments.
Where multiple assignments are involved, privity of estate will exist only between the landlord and the most recent assignee except
where there is an assignment pro tanto. The original tenant and the assuming assignees all remain liable to the landlord under privity
of contract, but there is an order of priority between the original tenant and the assuming assignees which is based on the prejudice
that could result to the landlord if he starts at a lower level of liability. A tenant or assignee who discharges a liability of a successor
assignee who is primarily liable has a right to recover against the successor. There must be a bona fide assignment in order to terminate
privity of estate, and an assignment will not relieve any liability which accrues during the time privity of estate exists.
§ 5.04(j)(11). Assignment Pro Tanto.
Where a tenant transfers a part of the leased premises for the remainder of the term under the lease, the interest created is an
assignment pro tanto. Most frequently, the parties are under the mistaken belief that they have only created a sublease. The transfer
creates the relationship of landlord and tenant between the landlord and the assignee, and the assignee is therefore liable to the
landlord for the payment of the rent. But the tenant-assignor remains concurrently liable for all obligations resulting from privity of
contract.
§ 5.04(k). Effect of a Sublease.
§ 5.04(k)(1). In General.
A sublease places the tenant and the subtenant in a position of landlord and tenant. Between each other they are in privity of
contract and privity of estate. The landlord and the subtenant, however, are in neither privity of contract nor privity of estate. The
implications of this are significant; for example, the landlord need not accept performance from one with whom he is not in privity. If
the subtenant tenders rent to the landlord to cure the tenant’s breach, the landlord can refuse it and seek a forfeiture of the lease.
The landlord and the prime tenant remain in both privity of contract and privity of estate. The landlord’s acceptance of the subtenant’s
tender of rent will not nullify the existence of a sublease, and subleases often provide that payment of rent by the subtenant will be

148. Wangsgard v. Fitzpatrick, 542 P.2d 194 (Utah 1975); Utah Code § 78-36-5.
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made directly to the landlord where the landlord will consent to receive such payments.
§ 5.04(k)(2). Subtenant’s Liability under Terms of Main Lease.
A subtenant is under a duty to ascertain the terms of the main lease, because he is charged with knowledge of its terms. A restriction
on use included in the prime lease binds a subtenant. A sublease made subsequent to the main lease will terminate upon the
termination of the main lease. And if the main lease is subject to a paramount fee mortgage, the foreclosure of that mortgage will
terminate the sublease as well as the lease.
§ 5.04(k)(3). Effect On Subtenant of Tenant’s Surrender of Lease to Landlord.
When no right of forfeiture has accrued under the main lease, the prime tenant’s surrender of the lease to the prime landlord is
without effect on the existence of the sublease, because the prime tenant cannot without consent destroy the estate which he
created.149 The common law rule held that such a surrender released a subtenant from liability for rent and for use and occupational
value thereafter accruing. But the courts today avoid the consequences of the rule by finding a basis for a transfer of the sublease to
the landlord for the subtenant to pay rent to the prime landlord. It is common for leases today to specifically provide for such an
arrangement upon the prime tenant’s surrender of the lease.
§ 5.04(k)(4). Tenant’s Liability for Act of Subtenant.
A tenant is responsible to the landlord for the acts and omissions of a subtenants. If a subtenant remains in possession after the
expiration of the prime lease, the prime tenant is responsible to the landlord to the same degree as if it were in possession after the
termination of the lease.150 This can be avoided, however, by the use of appropriate language in the prime lease.
§ 5.04(k)(5). Tenant’s Right To Recover against Subtenant.
The prime tenant may have a right of recovery against the subtenant for damages for which the subtenant has caused the prime
tenant to account to the landlord. In Utah the tenant’s rights of action against a subtenant are specifically provided for by statute to
permit the tenant to bring any action against a subtenant that any landlord rightfully could against a tenant, including unlawful
detainer.151
§ 5.04(k)(6). Right of Subtenant to Renew Prime Lease.
There is no fiduciary relationship between the tenant and the subtenant which bars the subtenant from obtaining in its own name
a renewal of the prime lease.
§ 5.04(k)(7). Landlord’s Interference.
Any unjustified interference by the prime landlord of the subtenant’s possession gives the subtenant no defense to the immediate
landlord’s claim for rent, but the prime landlord may incur a liability to the prime tenant if it unjustly interferes in the tenant-subtenant
relationship.
§ 5.04(k)(8). Subtenant’s Liability to Landlord.
There are three exceptions to the general rule that a subtenant is not liable to the landlord under the prime lease: (1) if the prime
tenant is insolvent, the landlord may resort to the sublets to the extent necessary to satisfy the prime tenant’s liability under the lease;
(2) a subtenant may be liable to the landlord if the subtenant is in a close relationship to the prime tenant, such as a subsidiary; and
(3) the landlord may recover directly against the subtenant where the subtenant has assumed the tenant obligations under the prime
lease.
§ 5.04(k)(9). Agreements between Landlord and Subtenant.
Because of the lack of any privity between the landlord and the subtenant, it may be advisable for the landlord and subtenant to
negotiate an agreement in order to assure the subtenant’s security of possession or the landlord’s right of recovery.

149. See Brookside Mobile Home Park, Ltd. v. Peebles, 14 P.3d 105 (Utah Ct. App. 2000) (holding that a mobile home owner’s knowledge that the mobile
home park was subletting the same space to his renters does not necessarily lead to the conclusion that the mobile home owner intended to surrender his lease).
150. Utah Code 78-36-3 (1999); Ute Cal. Land Dev. v. Intermountain Stock Exch., 628 P.2d 1278 (Utah 1981).
151. Utah Code § 78B-6-804; Wangsgard v. Fitzpatrick, 542 P.2d 194 (Utah 1975).
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§ 5.04(l). Transfers to Related Parties.
§ 5.04(l)(1). In General.
Substantial questions relating to the transferability of an interest in a lease can arise where the transfer is to a cotenant, where
there is a change in the membership of a partnership, and where there is a change in the equitable ownership of a corporate tenant.
§ 5.04(l)(2). Transfer to a Cotenant.
There is a fairly even split of authority in the American courts on whether a transfer to a cotenant is a violation of a lease agreement
prohibiting a transfer.152 Although the Utah Supreme Court has not decided the issue, in related contexts it has stated that its duty is
to discern the intent of the parties.153 It would therefore appear that this would be the court’s primary inquiry in determining whether
a transfer to a cotenant violates a lease agreement prohibiting a transfer.
§ 5.04(l)(3). Transfers within a Partnership.
Changes in the membership of a partnership tenant are generally not violative of a restriction against assignment or subletting
where the changes are of a nature contemplated in the usual course of business.154 In drafting the lease it would be good to provide
for what kinds of changes will be allowed and whether the withdrawing partners will be relieved of all liability accruing under the lease
after the time of withdrawal.
§ 5.04(l)(4). Transfers within a Corporation
The ordinary restriction against a transfer by the tenant is aimed at transfers of the leasehold interest and does not bar a transfer
of stock control or the creation of new stock in the tenant corporation. The involuntary dissolution of a corporate tenant does not
terminate the lease unless specified otherwise, and the lease is one of the assets or liabilities distributed upon dissolution. But a
restriction against a transfer is violated by a transfer of the lease following a voluntary dissolution. A lease made with the organizers
of a corporation before incorporation can present some difficult problems in restricting the transfers that might be made after the
initial transfer to the corporation.155 A thinly capitalized corporation may present questions of which parties may be held liable. A
merger or consolidation can present other difficult problems. These and similar questions should be carefully considered before
drafting the lease agreement.
§ 5.05. Duties of the Landlord
§ 5.05(a). In General.
The landlord has relatively few duties imposed on him by operation of law. He does have a duty to allow quiet possession implied
into every lease. In limited circumstances the law requires the landlord to perform or pay for repairs during the term of the lease.
§ 5.05(b). Covenant of Quiet Possession.
The landlord’s primary responsibility is to deliver possession of the premises to the tenant at the date the tenancy is to begin. If a
prior tenant has unlawfully remained in possession, the landlord is obligated to remove the prior tenant. Breach of this obligation
generally gives the tenant a right to recover any damages caused by the landlord’s failure.
A covenant of quiet possession is implied in every lease of real property, absent a specific lease provision to the contrary.156 This
covenant obligates the landlord to refrain from disturbing the lessee’s possession in any way, such as by forcible eviction, issuance of
a conflicting lease, or any other action that would interfere with the possession of the lessee for the purposes of the lease. Violation
by the landlord of the lessee’s right to quiet possession of the premises gives rise to an action for trespass.157 The measure of damages

152. Powerine Co. v. Russell’s, Inc., 135 P.2d 906 (Utah 1943) (duty of court to discern parties’ intent).
153. Powerine Co. v. Russell’s, Inc., 135 P.2d 906 (Utah 1943); Jensen v. O.K. Inv. Corp., 507 P.2d 713 (Utah 1973); Gates v. Daines, 279 P.2d 458 (Utah 1955);
Stevensen v. Bird, 636 P.2d 1029, 1031 (Utah 1981).
154. Gates v. Daines, 279 P.2d 458 (Utah 1955).
155. See Hunting v. Pipe Renewal Serv., LLC, 197 P.3d 666, 669 (Utah App. 2008) (holding that a factual dispute existed in tenant’s relationship with landlord
where tenant was an LLC formed by a corporation after the corporation signed a lease agreement with the landlord).
156. Richard Barton Enters., Inc. v. Tsern, 928 P.2d 368 (Utah 1996); Sandall v. Hoskins, 137 P.2d 819, 823 (Utah 1943).
157. Papadopulous v. Defabrizio, 125 P.2d 416, 418 (Utah 1942).
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for such a trespass is based on the value of the thing destroyed.158
§ 5.05(c). Duty to Repair.
Under the common law, the landlord was not obligated to repair or maintain the premises. In Utah, prior to establishment of the
landlord’s implied warranty of habitability by the courts and through Utah’s Fit Premises Act and local fit premises ordinances, the
common law had only changed slightly. The one previous exception to the rule was that if repairs or alterations were required by law,
such as by a change in a fire ordinance, and the lease did not cover such a contingency, then the duty to repair fell on the landlord.159
This exception only applied where the repairs were necessary to allow the tenant to enjoy the leased premises according to the main
purpose of the lease. Now, the general rule in Utah for residential leases, where the lease is silent as to a duty to repair, has changed
— the duty falls on the landlord unless the damage was caused by the tenant. For commercial leases, it is important that the parties
specify in their agreement whether the repair duties belong to the landlord or the tenant. The habitability warranty does not generally
apply to commercial leases. If the repairs are required before the tenant can sublet the premises to a third party for a purpose not
contemplated in the lease, then the landlord is not obligated to make the repairs.160
§ 5.05(d). Constructive Eviction.
The term “eviction” refers to acts that constitute an interference with the peaceful possession and enjoyment of the premises by
the tenant.161 In general, the term encompasses both actual and constructive eviction. The tenant’s possession of the leased premises
is assumed.162
Actual eviction is the actual physical expulsion or ouster of the tenant from all or some part of the demised premises.163
Constructive eviction is “any disturbance of the tenant’s possession by the landlord, or someone acting under his authority, which
renders the premises unfit for occupancy for the purposes demised.”164 The landlord’s interference must be of such a substantial
nature and so injurious to the tenant as to deprive the tenant of the beneficial enjoyment of the premises.165 Constructive eviction
may also be based on acts of omission where the landlord has a duty to act.166 However, constructive eviction will not be found unless
the tenant vacates the premises within a reasonable time following the interfering acts.167
If the landlord authorizes conduct by another which amounts to constructive eviction, then the landlord is liable.168 However, if the
tenant has the responsibility by the lease agreement to perform a certain function, a condition resulting from the failure to perform
that function does not constitute constructive eviction.
In order to prove constructive eviction, one must show that the landlord intended to evict the tenant. This intent is ordinarily
inferred from the facts.169
Wrongful eviction by force, fraud, intimidation, stealth, or by any kind of violence makes the landlord liable to the tenant for
damages.170 Wrongful eviction differs from actual and constructive eviction in that the latter are defenses to an action by the landlord
for rent while wrongful eviction is a statutory remedy for the tenant against the landlord’s unlawful actions.171
158. Sandall, 137 P.2d at 823.
159. Wolfe v. White, 197 P.2d 125 (Utah 1948).
160. Interiors Contracting v. Navalco, 648 P.2d 1382 (Utah 1982); Herring, Ltd. v. Canyon-Lincoln Mercury, Inc., 548 P.2d 625 (Utah 1976).
161. Barker v. Utah Oil Refining Co., 178 P.2d 386, 388 (Utah 1947); Reid v. Mut. of Omaha Ins. Co., 776 P.2d 896, 909 (Utah 1989).
162. Barker. at 388.
163. Id. Barton v. MTB Enterprises, 889 P.2d 476 (Utah Ct. App. 1995); Brugger v. Fonoti, 645 P.2d 647 (Utah 1982).
164. Thirteenth & Washington St. Corp. v. Neslen, 254 P.2d 847, 850 (Utah 1953); Gray v. Oxford Worldwide Group, Inc., 139 P.3d 267 (Utah Ct. App. 2006)
(tenant, who ran a language training school for Latino LDS Church members, was constructively evicted based on the fact that property manager exhibited ethnic
prejudice against Latinos, called the police to report underage drinking in spite of evidence to the contrary, hurt the tenant’s reputation in the community, and
made the premises unsuitable for a school catering to Latino Church members).
165. Id. at 850.
166. Id.
167. Id. See also Kenyon v. Regan, 826 P.2d 140 (Utah Ct. App. 1992).
168. Kenyon, 826 P.2d at 140; Thirteenth & Washington Sts. Corp, 254 P.2d at 850.
169. Thirteenth & Washington Sts. Corp., 254 P.2d at 850.
170. Utah Code § 78B-6-802.
171. See Freeway Park Bldg. v. Western States Wholesale Supply, 451 P.2d 778. (Utah 1969); Peterson v. Platt, 400 P.2d 507, 508 (Utah 1965); Bel Courtyard
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The Utah Supreme Court held in Thirteenth & Washington St. Corp. v. Neslen,172 that a breach of the implied covenant of quiet
enjoyment to which all leases are subject could constitute a “constructive eviction” and thereby relieve a tenant of the obligation to
pay rent. Following that case, several other cases provide examples of the application of constructive eviction.
A successful claim of constructive eviction has four prerequisites. First, a tenant’s right of possession and enjoyment of the leased
premises must be interfered with by the landlord so as to render the premises, or a part thereof, unsuitable for the purposes
intended.173 Second, the offended tenant must show that the premises were rendered substantially unsuitable by an act or omission
of the landlord.174 Third, the tenant must have provided the landlord with adequate notice of the alleged defects and allowed the
landlord a reasonable amount of time to remedy the defects before moving out.175 Fourth, the tenant must abandon the premises
within a reasonable time after the interference begins.176
Examples of situations in which the courts recognized the tenant’s constructive eviction claim or defense include a case177 “where
a landlord failed to keep the lobby of an office building accessible to customers of the tenant, locked the outer doors of the building
early in the evening and shut down elevator service, failed to provide adequate heat and restroom facilities and allowed a beauty
parlor to release unwanted odors into the office space.” Constructive eviction was also found178 where adjacent demolition,
interruption of heat, electricity and water, failure to repair a leaky roof and changing the locks interfered with the tenancy.
Constructive eviction was not found where loud music, motivational sessions with shouting and cheering, overuse of restrooms and a
parking facility by neighboring tenant continued for a 16-month period of complaints,179 or where180 noise from a disco interfered with
a restaurant.181
If the tenant vacates but it is determined by the court that there was no basis for the tenant’s constructive eviction claim, the tenant
will remain liable for any rent owed during the remainder of the tenancy.182 The landlord is responsible for the rent that should have
been collected under the doctrine of mitigation of damages.
§ 5.05(e). Duty to Provide Premises in a Habitable Condition.
§ 5.05(e)(1). Implied Warranty of Habitability.
When a tenant remains in possession of rented property and continues to pay rent, constructive eviction does not apply, but the
implied warranty of habitability can nonetheless be applied.183 Prior to 1990, Utah did not recognize the implied warranty of habitability,
but in 1991, the Utah Supreme Court recognized the doctrine in Wade v. Jobe.184 At the same time, the Utah legislature enacted the
Utah Fit Premises Act, which codifies many aspects of the implied warranty and its procedures and remedies (see Section 5.05(e)(4),
below).
The Utah Supreme Court held that a landlord of leased residential property may be liable for breach of an implied warranty of
habitability, reasoning that such a warranty is necessary because tenants lack the skill, means, and bargaining power to ensure the
habitability of leased premises. The implied warranty is based on the theory that a residential landlord warrants that the leased
premises are habitable at the outset of the lease term and will remain so during the course of the tenancy. The warranty applies to
written and oral leases and to single-family as well as to multiple-unit dwellings.
The warranty of habitability does not require the landlord to maintain the premises in perfect condition at all times, nor does it
Investments, Inc. v. Wolfe, 310 P.3d 747, 754 (Utah 2013).
172. Thirteenth & Washington Sts. Corp., 254 P.2d 847; see also Richard Barton Enters. v. Tsern, 928 P.2d 368 (Utah 1996).
173. Brugger v. Fonoti, 645 P.2d 647 (Utah 1982).
174. Kenyon v. Regan, 826 P.2d 140 (Utah Ct. App. 1992).
175. Brugger v. Fonoti, 645 P.2d 647 (Utah 1982).
176. Id.; James Backman, Landlord-Tenant Law: A Perspective on Reform in Utah, 1981 Utah L. Rev. 727, 732.
177. Thirteenth & Washington St. Corp. v. Neslen, 254 P.2d 847, 849 (Utah 1953).
178. Deseret Fed. Savings and Loan Ass’n v. United States Fid. & Guar. Co., 714 P.2d 1143, 1145 (Utah 1986).
179. Reid v. Mutual of Omaha Ins. Co., 776 P.2d 896, 909 (Utah 1989).
180. Brugger v. Fonoti, 645 P.2d 647 (Utah 1982).
181. Utah Legal Services, Utah Landlord/Tenant Law Manual (1997).
182. Reid v. Mutual of Omaha Ins. Co., 776 P.2d 896, 909 (Utah 1989) (Howe, J., concurring and dissenting.)
183. See Utah Code § 13-11-1-23; Utah Code § 57-22-1-6. Kenyon v. Regan, 826 P.2d 140, 142 (Utah Ct. App. 1992).
184. 818 P.2d 1006 (Utah 1991).
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preclude minor housing code violations or other defects.185 Furthermore, the landlord must have a reasonable time to repair material
defects before a breach can be established. As a general rule, the warranty of habitability requires that the landlord maintain “bare living
requirements”186 and that the premises are fit for human occupation.187
The standard of habitability may be proportional to the rent being paid. For instance, in P.H. v. Oliver, the Utah Supreme Court
directly recognized that tenants living in low income housing have no other remedy than to accept the terms of the substandard living
conditions that those of higher economic influence can afford to reject.188 However, the Court also noted that a party does not waive
the defense of warranty of habitability without expressly waiving certain defects, meaning that the tenant does not impliedly waive
their rights to a warranty of habitability.189 The landlord bears the burden of proving that a condition of the leased premises had been
waived by the tenant. Then the tenant must establish whether the waiver was against public policy or unconscionable.190
Once the landlord has breached the duty to provide habitable conditions, there are at least two ways the tenant can treat the duty
to pay rent. The tenant may continue to pay rent to the landlord or withhold the rent. If the tenant continues to pay full rent to the
landlord during the period of uninhabitability, the tenant can bring an affirmative action to establish the breach and receive a
reimbursement for excess rents paid. Rent withholding, on the other hand, deprives the landlord of the rent due during the default,
thereby motivating the landlord to repair the premises.191 The Fit Premises Act (see Sec. 5.04(e)(4) below) specifies these remedies in
detail, and it is likely that the provisions of the statute will be viewed as dispositive in this regard.
§ 5.05(e)(2). Housing Codes.
The most relevant Utah case on this issue is Hall v. Warren,192 where the court held that a landlord may be subject to a duty of care
imposed by a statute or ordinance. The court offered the city of Vernal as an example, which has adopted by ordinance the Uniform
Building Code, 1976 Edition. Pertinent safety standards established by the Code are considered as much a part of a lease as if expressed
in the contract. The court agreed that “all existing applicable or relevant and valid statutes, ordinances, regulations, and settled law
of the land at the time a contract is made become a part of it and must be read into it just as if an express provision to the effect were
inserted therein, except where the contract discloses a contrary intention.... This obligation is in accord with the contemporary
approach toward leased habitations which emphasizes the contractual nature of the relationship between the landlord and tenant
instead of viewing a lease simply as a demise of real estate.”193
To invoke the rule, a party must show (1) the existence of the statute or ordinance, (2) that the statute or ordinance was intended
to protect the class of persons which includes the party, (3) that the protection is directed toward the type of harm which has in fact
occurred as a result of the violation and (4) that the violation of the ordinance or statute was a proximate cause of the injury
complained of.194
§ 5.05(e)(3). Tort Liability.
§ 5.05(e)(3)(i). Overview.
Like other aspects of Utah landlord/tenant law, a landlord’s tort liability has been modified from the traditional common law rules
by recent decisions of the Utah appellate courts.195 At common law landlords were immune from liability for hazardous conditions.
The severity of this rule spawned various exceptions and eventually led the Utah courts to depart from the traditional approach and
hold landlords to a duty of providing reasonably safe premises for tenants and their guests.196 Now tenant injuries are addressed much
185. Wade v. Jobe, 818 P.2d at 1010; Utah Code § 13-11-1-23; Utah Code § 57-22-1-6.
186. Id. (citing Academy Spires, Inc. v. Brown, 268 A.2d 556 (N.J. Super. 1970)).
187. Id. (citing Hilder v. St. Peter, 478 A.2d 202 (Vt. 1984)).
188. 818 P.2d 1018, 1022 (Utah 1991).
189. See also Myrah v. Campbell, 163 P.3d 679, 684 (Utah Ct. App. 2007) (holding that evidence of habitability was not parol evidence despite a contractual
agreement that the property had been inspected and was in good order, because waiver of the warranty of habitability must be of specific defects).
190. 818 P.2d 1018, 1022 (Utah 1991) (there were forty-two housing violations on the premises which were also hazardous to public health and safety).
191. Wade v. Jobe, 818 P.2d 1006 (Utah 1991).
192. 632 P.2d 848, 850 (Utah 1981).
193. Hall v. Warren 632 P.2d 848, 850 (Utah 1981), citing Steele v. Latimer, 521 P.2d 304, 309-10 (Kan. 1974).
194. Hall v. Warren, 632 P.2d 848 (Utah 1981).
195. See English v. Kienke, 848 P.2d 153, 155-56 and n.1 (Utah 1993).
196. Trujillo v. Jenkins, 840 P.2d 777, 779 (Utah 1992).
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like any other comparative negligence case,197 requiring a showing of duty, breach of that duty, causation, injury, etc.198 Resolving
cases by directed verdict or summary judgment is not favored.199
A landowner’s tort liability to non-tenants, however, is apparently still tied to arcane common law concepts of invitees, licensees
and trespassers, although this is not totally consistent in the cases.200
Landlords may also be liable to tenants for a number of torts connected with improper evictions.
§ 5.05(e)(3)(ii). Duty of Care of Landlord.
Under current Utah law, a landlord has a duty to “exercise reasonable care toward their tenants in all circumstances.”201 This
statement, now widely cited,202 comes from the 1985 case of Williams v. Melby,203 where a tenant was injured after falling through a
third-floor window. In Williams, the court stated that “the lessee’s rights, liabilities and expectations are more appropriately viewed
as governed by contract and general principles of tort law.”204 Williams was based on an earlier case, Stephenson v. Warner,205 which
held that a gas station owner was not liable to an employee of the lessee who was injured in a fire, but that a landlord is bound by the
usual standard of exercising ordinary prudence and care to see that the premises he leases are reasonably safe and suitable for
intended uses.206 Under appropriate circumstances he may be held liable for injuries caused by any defects or dangerous conditions
which he created, or of which he was aware, and which he should reasonably foresee would expose others to an unreasonable risk of
harm.207
Between those two cases the law was further developed in a case involving a defective heater where the landlord was found liable
for tenant injuries.208 By 1991, when the Utah Supreme Court articulated a common-law warranty of habitability in residential leases,
it noted that the court had modernized the common law of landlord tenant relations in a number of ways and had “expanded landlord
liability in tort.”209
There are now four specific situations where a landlord can be found liable for dangerous conditions, in addition to liability under
the general duty articulated above:
(1)
(2)
(3)
(4)

if the landlord had contracted to repair the premises;
if there was a hidden or latently dangerous condition which was known to the landlord and caused an injury;
if the premises were leased for purposes of admitting the public and a member of the public was injured; or
if part of the premises was retained under the landlord’s control but was open to the use of the tenant.210

197. See Hale v. Beckstead, 116 P.3d 263 (Utah 2005).
198. Williams v. Melby, 699 P.2d 723, 726 (Utah 1985).
199. Kleinert v. Kimball Elevator, 905 P.2d 297, 299 (Utah Ct. App. 1995); Schreiter v. Wasatch Manor, Inc., 871 P.2d 570, 575 (Utah Ct. App. 1994).
200. See English v. Kienke, 848 P.2d 153, 155-56 and n.1 (Utah 1993). Liley v. Cedar Springs Ranch Inc., 405 P.3d 817, 824 (Utah 2017).
201. Williams v. Melby, 699 P.2d 723, 726 (Utah 1985).
202. See, e.g., Kleinert v. Kimball Elevator, 905 P.2d 297, 299 (Utah Ct. App. 1995).
203. Williams v. Melby, 699 P.2d 723, 726 (Utah 1985).
204. Id.
205. 581 P.2d 567, 568 (Utah 1978).
206. See generally Bonnema v. Shafizaden, 2005 UT App. 54 (Utah Ct. App. 2005) where a landlord was not held liable for fire damages because the lessee
was required to obtain fire insurance as explicitly stated in the lease agreement.
207. Id. at 568. The result, no liability on the landlord, was based on the evidence that there was no clear explanation for the fire nor was there anything that
the landlord did or did not do that seemed connected to the accident.
208. Hall v. Warren, 632 P.2d 848 (Utah 1981) (Hall I); Hall v. Warren, 692 P.2d 737 (Utah 1984) (Hall II).
209. Wade v. Jobe, 818 P.2d 1006, 1010 (Utah 1991).
210. English v. Kienke, 848 P.2d 153, 155-56 (Utah 1993), citing Williams v. Melby, 699 P.2d 723, 726 (Utah 1985). For a dispute as to the meaning of Williams
in expanding these categories, compare the above with Justice Stewart’s dissent in English, 848 P.2d at 158.
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§ 5.05(e)(3)(ii)(A). Duty Based upon Landlord’s Contract to Repair.
If the landlord breaches an agreement to repair, liability may be found in contractas well as in tort. 211 This is only a slight variant on
warranty of habitability theory, which allows recovery for personal injury, among other things.212
Liability may also arise from negligent repair by the landlord, which is consistent with the Utah cases’ general duty of the landlord.213
A landlord may have a duty to a tenant arising from repairs that an owner had full or partial control over, but if the tenant has full control
of the repairs and creates the conditions that cause injury, the landlord will escape any liability.214
§ 5.05(e)(3)(ii)(B). Duty Based upon Latent Defects Known to Landlord.
If the landlord knows, or in exercise of ordinary care should have known, that a dangerous condition existed and had sufficient
time to take corrective action and did not, the landlord may be liable for resulting injuries.215 Proving this is the plaintiff’s burden,216
since strict liability has not been imposed in these cases.217
If the landlord actually knows that the property is currently contaminated from the use, storage, or manufacture of
methamphetamines, and the landlord does not disclose that the property is contaminated, liability exists for damages.218 The landlord
may report the condition to “a government agency responsible for monitoring the decontamination process and documenting that
the test results meet decontamination standards.”219
§ 5.05(e)(3)(ii)(C). Duty Based upon Premises Used for Public Purpose.
When property is leased for a use which involves the admission of the public, “landlords ... have a higher duty than run-of-the-mill
landlords.”220 Such landlords are liable if they know or should have known that the condition involves an unreasonable risk of harm to the
public who enter, have reason to believe that the tenant will admit the public before the dangerous condition is fixed and fail to take
reasonable care to discover or fix the condition and if the injury was foreseeable. This means the landlord in such a situation has a duty to
inspect and fix.221
Properties open to the public include theaters, shops and stores, offices and outdoor facilities like a skateboard park.222
§ 5.05(e)(3)(ii)(D). Duty Based upon Areas Controlled by the Landlord.
A landlord has a duty to “exercise ordinary care to maintain the common areas in a reasonably safe condition for tenants and their
guests.”223 Common areas include stairways, porches, halls and entry areas, basements, yards, driveways, playgrounds, parking lots,224
211. See Richard Barton Enters., Inc. v. Tsern, 928 P.2d 368 (Utah 1996).
212. See Wade v. Jobe, 818 P.2d 1006, 1012 (Utah 1991). But see Carlie v. Morgan, 922 P.2d 1 (Utah 1996) (implying that remedies for a breach of the
warranty of habitability are limited to those contractually agreed upon by the parties).
213. See Cooke v. Mortensen, 624 P.2d 675, 676 (Utah Ct. App. 1981) (possible landlord negligence in painting shut windows overcome by tenant’s later
action which “aggravates the otherwise latent negligence; thus no recovery for tenant’s injury”), overruled by Williams v. Melby, 699 P.2d 723, 729 (Utah 1985).
214. English v. Kienke, 848 P.2d 153, 156-57 (Utah 1993). But see Advanced Restoration v. Priskos, 126 P.3d 786 (Utah Ct. App. 2005) (holding that landlord’s
interest was rightfully subject to a mechanic’s lien where “tenant acted as landlord’s implied agent in contracting for repairs to the premises”). This approach
contrasts with the more landlord-favorable approach of earlier Utah law. See, e.g., Hatzis v. United States Fuel Co.; 21 P.2d 862, 863 (Utah 1933) (landlord was
not liable for injury from blasting caps left in newspaper bundle in cupboard by former tenant which injured subsequent tenant who ignited them).
215. Kleinert v. Kimball Elevator, 905 P.2d 297, 299 (Utah Ct. App. 1995).
216. Gregory v. Fourthwest Inv. Ltd., 754 P.2d 89, 91 (Utah Ct. App. 1988).
217. Williams v. Melby, 699 P.2d 723, 727 (Utah 1985); Gregory v. Fourthwest Inv. Ltd., 754 P.2d 89, 91 (Utah Ct. App. 1988).
218. Utah Code § 57-27-201.
219. Utah Code § 57-27-201(2)(a).
220. Darrington v. Wade, 812 P.2d 452, 458 (Utah Ct. App. 1991).
221. Darrington v. Wade, 812 P.2d 452, 458 (Utah Ct. App. 1991), citing Restatement (Second) of Property § 17.2.
222. See Darrington v. Wade, 812 P.2d 452, 458 (Utah Ct. App. 1991).
223. Schofield v. Kinzell, 511 P.2d 149, 151 (Utah 1973); Wilson v. Woodruff, 235 P. 368, 369 (Utah 1925).
224. Erickson v. Wasatch Manor, Inc., 802 P.2d 1323 (Utah Ct. App. 1990); Schofield v. Kinzell, 511 P.2d 149, 151 (Utah 1973).
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walkways,225 elevators,226 foundations, outside walls, roofs,227 windows,228 etc.229 This has come up most often in the Utah cases in
connection with snow and ice removal.230
§ 5.05(e)(3)(ii)(E). Duty Based upon Statutory Obligation.
Landlords are subject to a duty of care imposed by a state or federal statute or regulation or by local ordinance.231 This has mostly
come up with building codes such as the Uniform Building Code or local ordinances based thereon,232 but would also apply to the Utah
Fit Premises Act,233 local fit premises ordinances234 and local health codes.235 It would appear to also apply to new federal lead paint
disclosure regulations.236
Violation of a standard of safety set by ordinance per statute is prima facie evidence of negligence, not negligence per se,237 and
may be subject to justification or defenses by the landlord. The plaintiff must show that the statute was intended to protect tenants
and the type of harm encountered as well as showing that the violation of the statute was the proximate cause of the injury. In one
case, an improperly installed and maintained furnace, in violation of local codes, caused the injury. The court had no difficulty finding the
landlord liable.238
Compliance with a local building code, however, does not necessarily protect an otherwise negligent landlord.239
§ 5.05(e)(3)(ii)(F). Duty Based on Warranty of Habitability.
Utah appellate cases have established an implied warranty of habitability in residential leases and provided for damages as one
remedy. These damages can include recovery for personal injury.240
§ 5.05(e)(3)(ii)(G). Special Rules about Canals and Ditches.
Ditch and canal companies are not liable for injuries caused when children fall into unfenced ditches.241 But landlords who rent
property through which a ditch or canal flows or adjacent to an unfenced ditch or canal may be subject to liability under their duty to
225. Cornwell v. Barton, 422 P.2d 663, 664 (Utah 1967).
226. Kleinert v. Kimball Elevator, 905 P.2d 297, 299-300 (Utah Ct. App. 1995) (elevator owners are held to an even higher standard of care, that applied to
common carriers.)
227. In Wilson v. Woodruff, 235 P. 368, 369 (Utah 1925), the court held that a landlord had no liability for foundation and walls because they were leased to
tenants and the tenants were responsible under then-effective law. The continued vitality of this part of this decision is dubious today.
228. Williams v. Melby, 699 P.2d 723, 727 (Utah 1985).
229. See generally Allan E. Korpela, Annotation, Landlords’ Liability for Injury or Death Due to Defects in Area of Building (Other Than Stairways) Used in
Common by Tenants, 65 A.L.R. 3d 14 (1975).
230. See Cornwell v. Barton, 422 P.2d 663 (Utah 1967); Schofield v. Kinzell, 511 P.2d 149 (Utah 1973).
231. Hall v. Warren I, 632 P.2d 848, 850 (Utah 1981).
232. Hall v. Warren II, 692 P.2d 737, 738 (Utah 1984); Hall v. Warren I, 632 P.2d 848, 850 (Utah 1981).
233. Utah Code § 57-22-1 to 57-22-7.
234. See, e.g., Salt Lake City Ordinances § 18.96 (1991); Salt Lake County Ordinance § 15-32; Murray City Ordinance Ch. 15.28; West Valley City Ordinance,
Ch. 16-9.
235. See Utah Code § 26A-1-114.
236. See 40 C.F.R. § 745, 61 F.R. 9064 (EPA 3/6/96); 24 C.F.R. § 35-1, 61 F.R. 9064 (HUD 3/6/96).
237. Hall v. Warren I, 632 P.2d 848, 850-51 (Utah 1981).
238. Hall v. Warren II, 692 P.2d 737, 739 (Utah 1984).
239. Schreiter v. Wasatch Manor, Inc., 871 P.2d 570, 575 (Utah Ct. App. 1994) (citing Restatement (Second) of Torts § 288 C 1965).
240. Wade v. Jobe, 818 P.2d 1006, 1012-13 and n.14 (Utah 1991) (citation in footnote to law review article arguing that warranty of habitability remedies
have both a tort and a contract component).
241. Trujillo v. Jenkins, 840 P.2d 777, 778 (Utah 1992).
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“take reasonable steps to protect tenants and their guests from hazards located on the leased premises” regardless of whether they
own or control the ditch.242 Normally the landlord should seek permission from the ditch company to fence it off from the adjacent
property and protect the tenants.
§ 5.05(e)(3)(iii). Exculpatory Clauses in Rental Agreements.
Sometimes landlords attempt to limit or avoid their liability by including “hold harmless” clauses or the like in rental agreements.
Such a clause says something to the effect that the parties agree that lessor shall not be liable for any damage whatsoever and that
the lessee holds the lessor harmless from any such claims. At times such clauses have been upheld.243 However, the law does not look
with favor upon one exacting a covenant to relieve himself of the basic duty which the law imposes upon everyone: that of using due
care for the safety of himself and others. Such covenants are sometimes declared invalid as being against public policy. However, this
may depend on the circumstances. Where such is the desire of the parties, and it is clearly understood and expressed, such a covenant
will be upheld. But the presumption is against such intention, and it is not achieved by inference or implication from general
language.244
Such clauses are only effective in avoiding ordinary negligence, not intentional torts or gross negligence and are not available to
“public servants,” such as common carriers, innkeepers or utilities.245
It seems likely that such a clause in a residential lease would be declared invalid as against public policy. Utah law clearly restricts
waivers of the warranty of habitability to express waivers of specific defects, “invalidate[s] boiler plate language” and protects “against
uninformed waivers of latent defects.”246 Landlords are much like builders who cannot avoid their legal duty to complete construction
in a workmanlike manner by such a clause.247
Finally, the defense of unconscionability is available as a defense to such a clause.248
§ 5.05(e)(3)(iv). Landlord’s Liability for Criminal Acts against Tenants by Third Parties.
Historically, innkeepers, common carriers and certain other public businesses had an affirmative duty to protect their patrons.
Landlords did not.249 However, the Utah warranty of habitability provides that damages for personal injuries that are a foreseeable
result of the landlord’s breach may be recovered and that code violations involving safety “will often sustain a tenant’s claim for
recovery.”250 Damage to personal property, however, is generally not recoverable.251
The Utah Fit Premises Act requires that owners “protect the ... safety of the ordinary renter ... [and] not rent the premises unless
they are safe.”252 This statute, as well as some local ordinances, such as the Salt Lake City Fit Premises Ordinance which require a
landlord to provide adequate locks,253 may provide an additional basis for recovery.
This development should not be difficult to reach, since recent cases involving hotels have described the innkeepers’ duty to their
guests in language remarkably similar to that describing a landlord’s duty to tenants: not an insurer of safety, but owing guests ordinary
care “to see that the premises assigned to them are reasonably safe for their use and occupancy.”254 There seems to be little reason
242. Id.
243. See, e.g., Russ v. Woodside Homes, Inc., 905 P.2d 901, 907 (Utah Ct. App. 1995) (upholding clause holding builder harmless for injuries or death resulting
from visit to job site during home construction).
244. Union Pacific R.R. Co. v. El Paso Natural Gas Co., 408 P.2d 910, 913-14 (Utah 1965).
245. Russ v. Woodside Homes, Inc., 905 P.2d 901, 904, 907 (Utah Ct. App. 1995).
246. PH Inv. v. Oliver, 818 P.2d 1018, 1022 (Utah 1991).
247. Russ v. Woodside Homes, Inc., 905 P.2d 901, 907 (Utah Ct. App. 1955).
248. PH Inv. v. Oliver, 818 P.2d 1018, 1021 (Utah 1991); Russ v. Woodside Homes, Inc., 905 P.2d 901, 907 (Utah Ct. App. 1995).
249. Robert Schoshinski, American Law of Landlord and Tenant, 216-17 (1980).
250. Wade v. Jobe, 818 P.2d 1006, 1011, 1012 (Utah 1991).
251. Enerco v. SOS Staffing Servs., 52 P.3d 1272 (Utah 2002).
252. Utah Code § 57-22-4(1)(a) and § 57-22-4(1)(b). This same section also requires an owner to maintain common areas in a safe condition and to maintain
other facilities as agreed in the lease agreement. § 57-22-4(1)(b)(I) and § 57-22-5(1)(b).
253. Salt Lake City, Utah, Ordinance § 18.96.050(U). See also Salt Lake County, Utah,§ 15.32; Murray City, Utah, Ordinance Ch. 15.28; and West Valley, Utah,
City Ordinance, Ch.16-9.
254. Mitchell v. Pearson Ent., 697 P.2d 240, 243 (Utah 1985). Compare this to the landlords’ duty to their tenants: “A landlord is bound by the usual standard
of exercising ordinary prudence and care to see that the premises he leases are reasonably safe and suitable for intended uses.” Stephenson v. Warner, 581 P.2d
567, 568 (Utah 1978).

155

why landlords should not also be responsible for providing reasonable security measures suitable to the location of the rented
premises.255
§ 5.05(e)(3)(v). Torts Related to Improper Evictions.
Landlords or their agents256 may also be liable to tenants in tort if they remove the tenants or their property from the rented
premises without complying with the unlawful detainer statute.257 This could create causes of action for conversion, wrongful eviction,
intentional infliction of emotional distress and others.
§ 5.05(e)(3)(vi). Torts Related to Other Landlord Conduct.
Tenants may have causes of action for invasion of privacy or trespass in situations where a landlord or manager enters the premises
without permission. This may be based on violation of the landlord’s duty of quiet enjoyment, violation of a local fit premises
ordinance,258 or possibly connected to a sexual harassment claim brought under the state or federal fair housing acts.259
A landlord may also be subject to liability for prohibiting tenants from transporting or storing a legal firearm in a motor vehicle in
any designated parking area or for prohibiting any individual from possessing any item in or on a motor vehicle on any designated
parking area if the policy constitutes a substantial burden on the tenant’s free exercise of religion.260
§ 5.05(e)(4). The Utah Fit Premises Act.
The Utah Fit Premises Act is a 1990 statutorily enacts a warranty of habitability for residential rentals in Utah. 261 It is “narrower”
than the Uniform Residential Landlord and Tenant Act262 The statute requires all owners to maintain their rental units in “a condition
fit for human habitation and in accordance with local ordinance and the rules of the [local] board of health,”263 or as rephrased in
another section: not to rent premises unless they are “safe, sanitary and fit for human occupancy.”264 The statute is specifically limited
to conditions which “materially affect the physical health or safety of the ordinary renter.”265
Under the Act, a renter who is current in rent and all other lease obligations may notify the owner in writing of unhealthy or unsafe
conditions meeting the standards under the Act.266 Upon receipt of such notice, the owner has the option either to “(1) refuse to
correct the substandard conditions and terminate the rental agreement ... or (2) remedy the unhealthy or unsafe conditions.”267

255. See, e.g., Trentacost v. Brussel, 412 A.2d 436 (N.J. 1980); Tracy A. Bateman & Susan Thomas, Annotation, Landlord’s Liability for Failure to Protect Tenant
from Criminal Acts of Third Persons, 43 A.L.R. 5th 207 (1996). See also Utah Code § 57-22-5.1(b). Changes to Fit Premises Act (Domestic violence victim’s right to
terminate rental agreement expanded to permit use of police report documenting domestic violence as basis for termination and to prohibit landlord from
penalizing or evicting a tenant making reasonable requests for assistance from a public safety agency).
256. Pentecost v. Harward, 699 P.2d 696, 699 (Utah 1985). Bel Courtyard Investments, Inc. v. Wolfe, 310 P.3d 747, 754 (Utah 2013).
257. See Utah Code § 78B-6-802.
258. See, e.g., Salt Lake City, Utah, Ordinance § 18.96.90(B) (tenant entitled to injunctive relief, opportunity to break lease and actual damages or one month’s
rent plus reasonable attorney’s fees). See also Salt Lake County, Utah,§ 15.32; Murray City, Utah, Ordinance Ch. 15.28; and West Valley, Utah, City Ordinance,
Ch.16-9
259. See, e.g., Beliveau v. Caras, 873 F.Supp. 1393 (C.D. Cal. 1995); Utah Code §§ 57-21-1 et seq.
260. Utah Code § 34-45-103.
261. These are defined in the statute as a renter’s principal place of residence and does not include boarding or rooming houses, mobile homes, lots or
recreational rentals. Utah Code § 57-22-2(4).
262. Carlie v. Morgan, 922 P.2d 1, 6 (Utah 1996) (Howe, J. concurring).
263. Utah Code § 57-22-3(1). In Salt Lake City, the Department of Building Services and Licensing uses the Uniform Building Code, the Uniform Code for the
Abatement of Dangerous Buildings, the Uniform Fire Code, the Uniform Mechanical Code, the Uniform Plumbing Code and its own ordinance on Existing
Residential Housing, Salt Lake City Ordinance § 18.50.010. The Salt Lake City-County Board of Health applies its own Health Regulations #3, Housing.
264. Utah Code § 57-22-4(1)(a).
265. Utah Code § 57-22-3(3).
266. Since under this statute renters may have more obligations than owners and must comply with all of them before qualifying for any relief, landlords could
move to dismiss any action brought under the statute for, say, a tenant’s failure to properly dispose of garbage or for having an unapproved additional child without written
permission. See Utah Code § 57-22-5.
267. Carlie v. Morgan, 922 P.2d 1, 8 (Utah 1996) (Howe, J. concurring).
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If an owner elects to remedy the reported conditions, it has a period of three days to correct “habitability” defects and ten days to
correct other requirements imposed by a rental agreement.268
If the owner elects not to correct the reported conditions, it may notify the tenant that the lease is terminated prior to the end of the
corresponding corrective period and the tenant will have at least ten days to vacate the premises (a notice of uninhabitable premises). 269
If an owner terminates a tenant’s lease pursuant to this section, it must refund to the tenant its security deposit as well as a prorated
portion of any prepaid rent. 270 While the Act appears to give the owner the unrestricted right to terminate a tenant’s lease after it
elects not to correct a defect, the Utah Supreme Court limited this ability in Building Monitoring Systems, Inc. v. Paxton.271 In this case,
the court recognized the “retaliatory eviction” doctrine in Utah, holding that an owner is prohibited from exercising its statutory
eviction right as retaliation for the tenants’ complaints to the Health Department and their request that defects be corrected.272
If an owner does not remedy a reported condition or terminate the tenancy by the end of the corrective period, the tenant may choose
to execute the remedy written in the notice of deficient condition.273 The statute provides two remedies: rent abatement or repair and
deduct.274 Abatement enables the tenant to terminate the rental agreement and vacate the property, whereas repair and deduct allows
the tenant to fix the deficient condition and deduct the cost of the repair from future rent. Damages for “mental suffering or anguish,”
are not allowed275 and attorneys’ fees are available to the prevailing party.276
One important exception to the statutory provisions discussed above arises in the case of “dangerous” conditions – those that pose
a substantial risk of imminent loss of life or significant physical harm.277 If a dangerous condition is reported by a tenant, the owner
must begin remedial action within 24 hours of notice and diligently pursue such remedial action to completion. 278 Under these
provisions, the owner does not appear to have the option not to make the required repairs and terminate the lease, nor does the
renter need to be in full compliance with its lease in order to trigger the owner’s obligation to remedy a dangerous condition.
The Act was amended in 2012 and now requires the owner of a residential unit to: (1) provide a written inventory of the unit’s
condition, (2) allow the renter to document the unit’s condition, or (3) provide the renter a walkthrough inspection of the unit before
entering a rental agreement.279
Recovery of damages by tenants under the Act requires compliance with statutory notice procedures and are minimal as written.280
Nonetheless, the Utah Supreme Court felt that the existence of these remedies preempted the use of the Utah Consumer Sales
Practices Act281 to remedy uninhabitable conditions.282

268. Utah Code § 57-22-6(1)(a).
269. Utah Code § 57-22-6(4)(c)(ii).
270. Utah Code § 57-22-6(4)(c)(ii)(A)(II).
271. Building Monitoring Systems, Inc. v. Paxton, 905 P.2d 1215 (Utah 1995).
272. Id. at 1218.
273 . Utah Code § 57-22-6(4)(a).
274 . Id.
275. Utah Code § 57-22-6(6).
276. Utah Code § 57-22-6(7).
277. Utah Code § 57-22-6(3)(a).
278. Utah Code § 57-22-6(3)(b)-(c).
279. Utah Code § 57-22-4.
280. Utah Code § 57-22-6.
281. Utah Code § 13-11-1.
282. Carlie v. Morgan, 922 P.2d 1, 5 (Utah 1996). This analysis is particularly unfortunate since it echoed decisions in Kansas, Ohio and Washington which
actually did have statutes which provided adequate and reasonable remedies for tenants faced with conditions as part of a comprehensive landlord-tenant act.
Utah has neither.
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§ 5.05(e)(5). Local Fit Premises Ordinances.283
A number of local fit premises ordinances have been adopted which also articulate the warranty of habitability.284 These
ordinances, where applicable, provide the most detailed list of owner responsibilities. In Salt Lake City for example, the ordinance
requires smoke detectors, fire extinguishers, screens, reasonable insulation, mailboxes, separate utility meters, locks, pest control,
etc.285 Each of these requirements comes from other existing local codes. In general, these ordinances are based on the Uniform
Residential Landlord and Tenant Act.286
The major distinctions between these ordinances and the state Act are the provision for “repair and deduct”287 and the specific
timelines for the repair of various health or safety problems. Repair and deduct authorizes a tenant, who has notified the owner of
needed repairs and has been ignored, to do the repair work or hire it out and subtract the cost from the rent. The ordinances vary
slightly as to the amount that can be deducted, the time frame and other details.288 Generally, tenants cannot be evicted for exercising
their right to repair and deduct.289 The time lines set forth specifically how long a landlord has to commence work on certain critical
and non-critical repairs. So, for example, in Salt Lake City, a landlord must commence work on an inoperable toilet within 24 hours.290
If not, the tenant can arrange to have the work done and deduct it from the rent. For non-critical repairs a second notice and 48
additional hours are required before the repair and deduct option comes into play.291 These ordinances are focused on keeping rental
units in operation and avoiding closures by getting repairs made quickly. No court procedures are anticipated or needed.
§ 5.06. Duties of the Tenant.
§ 5.06(a). In General.
The duties of the tenant fall into three basic areas: repairs, a duty to avoid waste and payment of rent. The rules in these three
areas are found in both case law and statutory law, as are the remedies open to the landlord for breach.
§ 5.06(b). Repairs.
Prior to recognition of the implied warranty of habitability by the Utah Supreme Court, it was thought that the burden of repair of
leased premises rested on the tenant.292 The landlord only had such a burden to the extent that he retained control. Now, however,
any repair that affects the habitability of the property (other than for damage caused by the tenant) is the landlord’s responsibility
because of the warranty that the premises are fit.293 Thus, landlords are responsible for most repairs. The tenant’s duty to perform
repairs that are not connected with the property’s habitability are limited to damage caused by fault or negligence of the tenant but
do not include repairs caused by ordinary wear and tear.294
When a change in law makes repairs or improvements necessary before the tenant can enjoy the premises as contemplated in the
lease, then it is the duty of the landlord to make those repairs.295
Where the lease requires the tenant to make repairs and repairs or alterations are required by law, the nature of the alteration
283. Section 5-06(e)(5) is taken from Chapter VIII of the Utah Landlord/Tenant Law Manual published in 1997 and reprinted here by permission from Utah
Legal Services.
284. See Salt Lake City, Utah, Ordinances § 18.96.010; Salt Lake County, Utah, Ordinances § 15-32; Murray City, Utah, Ordinance Ch.15.28; West Valley City
Ordinances , Ch. 16-9.
285. Salt Lake City, Utah, Ordinances § 18.96.050 (A)-(Z).
286. See 7A Uniform Laws Annotated, Uniform Residential Landlord and Tenant Act (1972). The act has been adopted in at least 19 states. See Robert
Schoshinski, American Law of Landlord and Tenant 4 n.10 (1980).
287. In Wade v. Jobe, 818 P.2d 1006, 1011 n.3 (Utah 1991), the Utah Supreme Court declined to rule on repair and deduct as a common law remedy.
288. See Salt Lake City, Utah, Ordinances § 18.96.120 ($400); Salt Lake County, Utah, Ordinances § 15.32.110; Murray City, Utah, Ordinances § 15.28.110 ;
West Valley City, Utah, Ordinances , § 16-9-112.
289. See, e.g., Salt Lake City, Utah, Ordinances § 18.96.120(D).
290. Salt Lake City, Utah, Ordinances § 18.96.110(A).
291. Salt Lake City, Utah, Ordinances § 18.96.120 (B).
292. Wolfe v. White, 197 P.2d 125, 130 (Utah 1948).
293. See supra § 5.05(e) on the landlord’s warranty of habitability.
294. Utah Code § 57-22-3(2) and § 57-22-3(3).
295. Wolfe v. White, 197 P.2d 125, 130 (Utah 1948); see also Herring, Ltd. v. Canyon-Lincoln Mercury, Inc., 548 P.2d 625 (Utah, 1976).
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and the reason for requiring it determine responsibility for cost of compliance. If the repairs are such that the tenant would normally
be required to make them under the covenant or are only required because of a particular use the tenant is making of the premises,
then the tenant should bear the cost. The landlord should bear the cost if structural changes are required and such changes are not
due to the particular use made of the premises by tenant.296
§ 5.06(c). Waste.
It is not necessary for a lease of real property to include a covenant against waste. Statutory law, in Utah, gives any aggrieved party
the right to sue for treble damages for waste. The defendant in a suit for waste may be a guardian, tenant for life or years, joint tenant
or tenant in common.297
The tenant has an implied duty under every landlord/tenant agreement to avoid committing waste or otherwise damaging the
property.298 Tenants are not liable for normal wear and tear but they are expected to keep the premises clean.299 Rules for determining
a tenant’s liability for damages under waste are reviewed in a 1987 case.300 In those situations where damage to property is not plainly
evident, expenses incurred to determine whether waste has actually occurred may not be recoverable by the lessor.301
§ 5.06(d). Rent.
Rent is generally the tenant’s primary duty under the agreement. Rent is due until the end of the rental term or period. However,
the rent obligation ceases if a tenant loses under an unlawful detainer case or if there has been a surrender and acceptance terminating
the lease early. Rent may be satisfied through work to be performed by the tenant or in trade for some other valuable items. The
amount of rent may vary in relation to some ascertainable standard such as the Consumer Price Index.302 The defense of impossibility
or frustration of purpose may excuse a tenant from the duty to pay rent as was the case where a city failed to give the required
approvals for a land development.303 If rent is based on a percentage of the tenant’s business income, the tenant is expected to use
the property under an implied covenant of good faith and fair dealing.304
Before rents begin to accrue under a lease of real property it is a necessary condition that the lessor deliver possession to the
lessee. Failure to so deliver precludes a claim for rent. After the lessor delivers possession of the demised premises, rents accrue and
an attempt to return possession by the lessee through abandonment before the expiration of the term does not free the lessee from
the duty to pay rent.
If a tenant is delinquent in paying the rent, the landlord is entitled to late charges provided the parties have agreed to them, but
not if they are viewed as an unconscionable penalty.305
The fact that a landlord has previously accepted late payments does not necessarily mean that prompt payment in compliance with
the terms of the agreement is waived for future payments. Language in the agreement stating that acceptance of late payments does
not waive the landlord’s right to insist on prompt payments in the future is merely one fact to be considered by the court.306
Utah statutes do not allow any municipality or county to enact rent control ordinances unless the legislature expressly gives its
approval.307
There is a common law rule which indicates that in the absence of a statute or a lease provision providing for discharge of the duty
296. Pingree v. Continental Group of Utah, Inc., 558 P.2d 1317, 1320 (Utah, 1976).
297. Utah Code § 78B-6-1001.
298. Cluff v. Culmer, 556 P.2d 498, 499 (Utah 1976); Wade v. Jobe, 818 P.2d 1006, 1009 (Utah 1991).
299. Utah Code § 57-17-3.
300. Ault v. Dubois, 739 P.2d 1117 (Utah Ct. App. 1987). See also Annotation, Measure of Damages in Landlord’s Action for Waste Against Tenant, 82 A.L.R.
2d 1106 (1962).
301. See Eleopulos v. McFarland & Hullinger, L.L.C., 145 P.3d 1157 (Utah Ct. App. 2006) (holding that a post-filing site study undertaken to determine whether
toxic dumping took place on the property was an expense of litigation).
302. See Barnes v. Wood, 750 P.2d 1226, 1231 (Utah Ct. App. 1988).
303. Western Properties v. Southern Utah Aviation, 776 P.2d 656, 659 (Utah Ct. App. 1989).
304. Olympus Hills Shopping Ctr., Ltd. v. Smith’s Food and Drug Ctrs., Inc., 889 P.2d 445, 450 (Utah Ct. App. 1994).
305. See Woodhaven Apartments v. Washington, 942 P.2d 918 (Utah 1997); Young Electric Sign v. United Standard W., Inc., 755 P.2d 162, 164 (Utah 1988).
See also Commercial Real Estate Inv., L.C. v. Comcast of Utah II, Inc., 285 P.3d 1193, 1199 (Utah 2012) .
306. Living Scriptures, Inc. v. Kudlik, 890 P.2d 7, 10 (Utah Ct. App. 1995); Hardy v. Montgomery, 428 P.3d 78 (Utah 2018).
307. Utah Code § 57-20-1.
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of the tenant to pay rent, and where the lease is for land together with improvements, partial destruction of improvements may not
discharge the covenant to pay rent.308 Recognition of a warranty of habitability changes the traditional destruction rule for residential
tenants.309
Where a tenant wrongfully ceases to pay rent and the landlord desires to press a claim of forfeiture, the landlord waives the claim
if the landlord later accepts rents, even though it is the landlord’s right to collect them. This does not destroy a cause of action for
rents owing but it does destroy the cause of action for forfeiture.310
§ 5.06(e). Other Tenant Duties.
Parties entering into a lease for an illegal purpose such as gambling or prostitution have a void or unenforceable arrangement.311
If the parties have made a mutual mistake regarding zoning restrictions so the tenant is unable to carry out its intended use of the
property, the lease will not be enforced.312
If the tenant anticipates making alterations or improvements, it should obtain the landlord’s permission and agreement. Otherwise,
the tenant may be caught by the general rule that the premises are to be returned in their original condition, normal wear and tear
excepted.313 Likewise, if the improvements increase the value of the property, the tenant is not entitled to recover for their value
unless the parties have agreed in advance.314 The Uniform Commercial Code sets the rule for the treatment of fixtures at the end of
the lease if the parties have not otherwise come to their own agreement. Generally, tenants may remove their trade fixtures before
vacating provided, they are not creating substantial damage to the landlord’s remaining property.315
Both the landlord and the county attorney, city attorney or a citizen or business in the county are authorized to evict a tenant from
the property if the property is being used as a drug house, for prostitution or gambling, for frequent offensive partying, or when the
tenant commits any criminal act on the premises.316
A tenant is not permitted to increase the number of occupants in the unit without the landlord’s written permission.317 The tenant
is also expected to “comply with each rule, regulation, or requirement of the rental agreement”318 and with any rules and regulations
established by the landlord.319
Finally, a tenant is subject to eviction for any nuisance.320 The basis for the nuisance complaint under the unlawful detainer statute
may be a local fit premises ordinance. The Salt Lake City ordinance, for example, requires a tenant to “dispose of garbage, maintain
plumbing fixtures in a sanitary condition, use appliances and facilities in a reasonable manner, and not interfere with the peaceful
enjoyment of other renters.”321
§ 5.07. Mobile Home Park Residency.
Utah’s Mobile Home Park Residency Act provides the owner of a mobile home park with “speedy and adequate remedies against
those who abuse the terms of a tenancy.” It also provides the owners of mobile homes with “protection from actual or constructive
308. General Ins. Co. of Am. v. Christiansen Furniture Co., 229 P.2d 298, 300 (Utah 1951).
309. See K. Karnezis, Annotation, Status of Rule as to Tenants’ Rent Liability after Inquiry to or Destruction of Demised Premises, 99 A.L.R. 3d 738 (1980).
310. Woodland Theatres, Inc. v. ABC Intermountain Theatres, Inc., 560 P.2d 700, 701-2 (Utah, 1977). But see IHC Health Servs., Inc. v. D&K Mgmt., Inc., 196
P.3d 588, 595 (Utah 2008) (holding that after tenant ceased to pay rent for a month, the landlord did not waive its right to terminate the lease by accepting rent
for the following month).
311. Young v. Texas Co., 331 P.2d 1099, 1100 (Utah 1958); Martin v. Rasmussen, 334 P.3d 507 (Utah 2014).
312. Martin v. Rasmussen, 334 P.3d 507 (Utah 2014); Sine v. Rudy, 493 P.2d 299, 300 (Utah 1972).
313. But see U.P.C., Inc. v. R.O.A. Gen. Inc., 990 P.2d 945 (Utah Ct. App. 1999) (holding that defendant tenant was under no duty to remove a billboard sign’s
foundation because the lease document did not require the tenant to restore the property to its former condition upon vacating the property).
314. Robert Schoshinski, American Law of Landlord and Tenant 297 (1980).
315. Id. at 309.
316. Utah Code § 78-6-802(1)(e).
317. Utah Code § 57-22-5(1)(f).
318. Utah Code § 57-22-5(1)(h).
319. Salt Lake City, Utah, Ordinance § 18.96.070.
320. Utah Code §§ 78B-6-1107; See also Morgan v. Quailbrook Condo Co., 704 P.2d 573 (Utah 1985).
321. Utah Code §§ 57-22-5(1)(c), (d), (e) and § 57-22-5(2)(b); Salt Lake City Ordinance § 18.96.060(C), (D), (E) and (H).
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eviction.”322
The key distinction that brings a mobile home under the purview of the Mobile Home Park Residency Act, Utah Code § 57-16-1 et
seq., (hereafter referred to as Mobile Home Act) is that the individual owns the mobile home and rents the space upon which the
mobile home rests. If a tenant simply rents or leases a mobile home from its owner, they are engaged in a regular landlord/tenant
relationship. If, however, the individual owns the trailer and rents only the lot or space upon which the trailer rests, the tenancy is
probably governed by the Mobile Home Act. Many of the protections under this Act exist due to the significant expense in relocating
a mobile home.
§ 5.07(a). Definitions: Does the Act Apply?
There is occasionally a dispute whether a tenancy is governed by the Mobile Home Act, or whether the lot rental constitutes only
a campground-type rental, akin to a hotel. While there is no Utah case law on this question, both “mobile home” and “mobile home
park” are defined in the statute. If the mobile home is owned by the defendant and is in a park (two or more mobile home spaces
offered for lease), the statute applies.323
§ 5.07(b). Additional Protections Available under the Mobile Home Act.
1. Lease Terms
A written lease is required and should contain all rules of the park that could constitute grounds for eviction.324
2. Rent Increases
The Mobile Home Act specifically requires that 60 days notice be given for any increase in the rental amount.325
3. Good cause only evictions
Evictions are only possible for cause, whether during the term of a lease or at its expiration.326 There cannot be “no-cause” evictions
of mobile homeowners from mobile home parks, even where there is no lease. This is the single biggest difference between this
statute and the unlawful detainer statute for other tenants.327
4. A Different Eviction Procedure
Park owners have the choice in some circumstances of choosing whether to proceed under the Mobile Home Act, or to use the
eviction procedures under the unlawful detainer statute.
5. Disclosure of Public Utility Costs
Starting
June 1, 2021, park owners shall conspicuously disclose how the park calculated resident’s charges for public utility services for the
previous twelve-month billing period.328
§ 5.07(c). Park Rules
The Mobile Home Act specifically allows the park to promulgate rules related to the health, safety and conduct of residents, as well
as the exterior appearance of the mobile homes themselves.329 No new or amended rules can take effect until 60 days notice is given.330
§ 5.07(d). Grounds for Termination and Methods of Eviction.
In addition to specifying grounds for termination, the Mobile Home Act also has some different eviction procedures. For some
322. Utah Code § 57-16-2.
323. Utah Code § 57-16-3(5).
324. Utah Code §§ 57-16-4(2) and (3)(e).
325. Utah Code § 57-16-4(4)(a).
326. Utah Code § 57-16-4(1); see Coleman v. Thomas, 4 P.3d 783 (Utah 2000) (finding that a cause must be listed in a notice to vacate under a month-tomonth lease because the parties’ lease did not “expire” at the end of each month, and therefore did not preclude application of the Mobile Home Park Residency
Act); Brookside Mobile Home Park v. Peebles, 14 P.3d 105 (Utah Ct. App. 2000) (stating that the purchase of a mobile home park by a new owner who either
does not assume an existing lease or does not know about an existing lease is not one of the permissible grounds for terminating a lease).
327. Utah Code § 78B-6-802.
328. Utah Code § 57-16-4(5).
329. Utah Code § 57-16-7.
330. Utah Code § 57-16-7(1)(b)(i)(A)-(C).
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grounds however, the park has the option of utilizing the process applicable to regular landlord/tenant relationships. The following
table lists the grounds for termination, the length of the notice required and the applicable methods for eviction:
GROUNDS FOR EVICTION
BREACHES OF RULES:331
(1) Construction, repair, or maintenance of home: 60-day notice
(2) Maintenance of yard and space: 7-day notice; or at park’s election, 15-day notice to correct problem, or park will thereafter
correct and charge resident332
(3) Any other park rule: 7-day notice
REPEATED FAILURE TO COMPLY WITH RULES: 3-day notice333
CHANGE IN LAND USE OR CONDEMNATION:334 9-month notice.
NOTE: The mobile home park must proceed under § 57-16-6 for an eviction based on any of the grounds above.
SUBSTANTIAL ENDANGERMENT TO SECURITY OR HEALTH OF RESIDENTS OR PARK PROPERTY:335
Immediate eviction proceedings.
NONPAYMENT OF RENT:336 5-day notice (Mobile home parks may use § 57-16-6 or the regular unlawful detainer statute, § 78B-6802, if eviction is for nonpayment or substantial endangerment.)
§ 5.07(e). Evictions Pursuant to the Mobile Home Statute.
The notice required by Utah Code § 57-16-6 can be served in one of four ways:337
1. Delivering a copy to the tenant personally;
2. Sending a copy by registered or certified mail to the resident at the place of residence;
3. If the resident is absent, by leaving a copy with a person of suitable age and discretion at the residence, and sending a copy
through the mail; or
4. If a person of suitable age and discretion cannot be found at the residence, by affixing a copy in a conspicuous place on the
mobile home and sending a copy through the mail.
The notice must set forth the reason for the notice, and if appropriate, the time the resident has to cure the problem before legal
action will be commenced.
If the mobile homeowner does not comply with the notice, a lawsuit must be filed; there is no self-help eviction process for mobile
homes. The case will be tried like other civil cases and a judgment entered.
Attorneys’ fees can be awarded to the prevailing party in contested mobile home evictions, whether or not the lease provides for
them.338 In uncontested evictions, the fees may be awarded only if so stated in the lease.339
If the park prevails, an order that the home be moved off the premises can be delayed for 15 days upon tender of post-judgment
331. Utah Code § 57-16-6(2)(a); see Malibu Inv. Co. v. Sparks, 996 P.2d 1043 (Utah 2000) (finding eviction proceedings proper where defendant failed to
cure violation of park rules).
332. Utah Code §§ 57-16-5(1)(a) – (2). The notice must state the expected cost of curing the default. The costs become additional rent, due on the first day
of the month following receipt by tenant of the bill.
333. Prior notice must have warned that another violation of the same or a different rule might result in forfeiture. Notice need not renew requirement of
strict compliance where such had been waived in the past. Crescentwood Village v. Johnson, 909 P.2d 1267 (Utah Ct. App. 1995). Utah Code §§ 57-16-5(1)(b)
and 57-16-6(2)(b).
334. Utah Code § 57-16-5(1)(e); Utah Code § 57-16-18 .
335. Utah Code § 57-16-5(1)(c).
336. Utah Code § 57-16-5(1)(d).
337. Utah Code § 57-16-6(1).
338. Utah Code § 57-16-15(1)(c) and (d).
339. Utah Code § 57-16-15(1)(d).
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rent, in cash, cashier’s check, or certified funds.340
§ 5.07(f). Payment of Rent during Eviction Action.
The Mobile Home Act requires that a resident who contests an eviction action must pay all rents and fees while the action is
pending. In the case of an eviction based on anything other than nonpayment, the rent is paid into the park, and the acceptance of
that rent does not constitute a waiver of the eviction.341 Failure to keep the rent current is grounds for a summary judgment in favor
of the park, and an award of attorney’s fees and court costs.342
§ 5.07(g). Sale or Removal of Mobile Homes Located Within the Park.
The mobile home park cannot institute any rule or lease condition that prevents or unreasonably limits the sale of the mobile
home.343 The park may, however, reserve the right to approve the purchaser. Such approval may not be unreasonably withheld. The
mobile home park may unconditionally refuse a purchaser who does not register prior to purchase.344 The park may require that a
home be removed from the park upon sale if it is rundown or does not meet the minimum park specifications.345
§ 5.08 . The Utah Forcible Entry and Detainer Statute
§ 5.08(a). Introduction.
The Utah forcible entry and detainer statute,346 was designed to prevent the use of physical force in landlord/tenant disputes. The
essence of a tenant’s rights is possession of property owned by the landlord. Situations arise during a tenancy under which a landlord
may have justifiable grounds to repossess the property from the tenant. Originally, landlords were able to use force or other means
to acquire physical possession of the property. As long as the landlord caused no serious injury, the landlord was permitted to retake
the property through self-help measures. A similar right to use reasonable means of self-help exists today under the secured
transactions law in the Uniform Commercial Code. Secured creditors may retake vehicles or other items of personal property from a
defaulting debtor as long as they do not exercise excessive force or otherwise cause a breach of the peace.
For possession disputes concerning a tenant’s possession of real property, however, statutory law has prohibited physical
interference unless the court has intervened. The Utah legislature, in the early years of the state,347 followed the same pattern adopted
by all other states by providing a summary eviction process through the courts designed to give the landlord a quick judicial method
for evicting tenants. The same law provides remedies for tenants to use in regaining possession from landlords who have ousted
tenants without proceeding through the courts. Numerous court cases noted that it is unlawful for a landlord to exclude a tenant from
possession by any means except through court proceedings.348 “Even rightful owners should not take the law in their own hands and
proceed to recover possession by violence.”349 In 1981, the legislature explicitly limited the landlord’s options to the prescribed judicial
proceedings.350
The forcible entry and detainer statute351 was created to protect tenants from unlawful self-help repossession measures by the
landlord and to provide the sole, lawful means for a landlord to reclaim possession from a defaulting tenant. For the protection of
tenants, the statute gives them, as lawful possessors of property, a quick remedy against parties that enter or detain the premises.352
340. Utah Code § 57-16-15.1(1)(e).
341. Utah Code § 57-16-7.5(1).
342. Utah Code § 57-16-7.5(3).
343. Utah Code § 57-16-4(6). Some rules, such as conditioning rental of space in the park on the purchase of a mobile home from the park owner may violate
the Utah Consumer Sales Practices Act. See Utah Code §§ 13-11-4 and 5 and Russell v. Atkins, 679 A.2d 333 (Vt. 1996).
344. Utah Code § 57-16-4(6)(b)(iv).
345. Utah Code § 57-16-4(10).
346. Utah Code §§ 78B-6-801 to -816.
347. See, e.g., Holladay Coal Co. v. Kirker, 57 P. 882 (Utah 1899).
348. See P.H. Inv. v. Oliver, 818 P.2d 1018 (Utah 1991); Olympus Hills v. Landes, 821 P.2d 451 (Utah 1991).
349. Paxton v. Fisher, 45 P.2d 903, 906 (Utah 1935); Keller v. Southwood N. Med. Pavilion, Inc., 959 P.2d 102, 108 (Utah 1998).
350. Utah Code § 78B-6-814.
351. Utah Code §§ 78B-6-801 to -816.
352. Paxton v. Fisher, 45 P.2d 903, 906 (Utah 1935); Keller v. Southwood N. Med. Pavilion, Inc., 959 P.2d 102, 108 (Utah 1998)
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In particular, the statute prevents a landlord from interfering with the tenant’s possession rights by any means except through the
judicial eviction process outlined in the unlawful detainer section of the statute. That part of the statute assists landlords by providing
summary judicial proceedings to expedite eviction of tenants in proper cases.
The forcible entry and detainer statute prohibits three kinds of conduct: (1) forcible entry, (2) forcible detainer and (3) unlawful
detainer. Forcible entry and forcible detainer actions are available for a tenant to bring against a landlord who has entered or detained
the premises, or in other words, physically interfered with the tenant’s possession. Unlawful detainer actions, in contrast, are brought
by a landlord against a tenant. The statute does away with the landlord’s common law right to remove a tenant by no more force than
is necessary.353 Each action is separate from the others, but may be sought in conjunction or in countersuit to one of the other actions.
For example, a landlord may be sued by a tenant for forcibly entering and forcibly detaining the tenant’s leasehold. But, a landlord
may also sue a tenant for unlawful detainer of the premises.
The statute is penal in nature354 and provides for restitution of possession and treble damages. A wronged party must seek
restitution. Damages alone are not available under the statutory actions, but a party may claim damages under a common law tort or
contract action.355
§ 5.08(b). Forcible Entry and Forcible Detainer.
§ 5.08(b)(1). Remedies.
Forcible entry and forcible detainer, “while often spoken of together, are in fact separate and distinct wrongs.”356 Under the statute,
one who forcibly enters may also forcibly detain, but a person may forcibly detain without forcibly entering.357 However, the remedies
in both cases are basically the same. A successful plaintiff receives judgment for the restitution of the premises.358 In addition, he is
entitled to treble the damages suffered as a result of forcible entry or forcible detainer.”359 Reimbursement for waste and past rent
may be sought in conjunction with restitution.360 Damage awards may include reimbursement for mental agony and humiliation
suffered.361
Mobile home lessees were properly awarded damages based on the rental value of their mobile home for the ten days they were
dispossessed when the park manager changed locks on their mobile home.362 Nominal damages of $1 have been awarded to the
unlawfully ousted party.363
Forcible detainer and forcible entry actions are adjuncts to the common law remedies that may be pursued in landlord-tenant
law.364 The party may seek actions under the forcible entry and detainer statute and under the common law, simultaneously or
alternatively. However, issues litigated in one action will be res judicata to the second cause if the issues are elements of both actions.
§ 5.08(b)(2). Parties.
The plaintiff in a forcible entry or forcible detainer action must show “that he was peaceably in the actual possession at the time
of the forcible entry, or was entitled to the possession at the time of the forcible detainer.”365 In a forcible detainer, the wronged party

353. Buchanan v. Crites, 150 P.2d 100, 103 (Utah 1944); Keller v. Southwood N. Med. Pavilion, Inc., 959 P.2d 102 (Utah 1998).
354. Forrester v. Cook, 77 Utah 137, 292 P.206, 214 (1930).
355. Utah Code § 78B-6-811; see also King v. Firm, 385 P.2d 1114 (Utah 1955).
356. Buchanan v. Crites, 150 P.2d 100, 104 (Utah 1944).
357. Woodbury v. Bunker, 98 P.2d 948 (Utah 1940) (Larson, J., concurring).
358. Utah Code § 78B-6-811.
359. James Backman, Landlord-Tenant Law: A Perspective on Reform in Utah, 1981 Utah L. Rev. 727, 743; Utah Code § 78B-6-811.
360. Eccles v. Union Pac. Coal, 48 P. 148 (Utah 1897).
361. Lambert v. Sine, 256 P.2d 241 (Utah 1953).
362. Bass v. Planned Management Serv., 761 P.2d 566, 569 (Utah 1988).
363. See King v. Firm, 285 P.2d 1114 (Utah 1955), overruled on other grounds by Richard Barton Ent., Inc. v. Tsern, 928 P.2d 368 (Utah 1996); Page v. De Puy,
40 Ill. 506 (Ill. 1866).
364. Voyles v. Straka, 292 P. 913 (Utah 1930).
365. Utah Code § 78B-6-809.
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must be a former occupant who, within 3 days preceding the unlawful entry was in peaceable possession of the premises.366 If the
tenant has abandoned or surrendered possession of the premises, there can be no claim of forcible detainer. Defendants may show
that they had been in continuous possession for one year prior to the commencement of the action. Such a “showing is a bar to the
proceedings.”367
Though the statute was created to deal with landlord/tenant relationships, the statute’s reach extends to other relationships as
well. However, the statute does not apply to adverse possession involving trespassory intrusions without color of title.368 Actions for
forcible entry or forcible detainer are usually brought by tenants against landlords.369 These actions may be brought by anyone in
peaceable possession of real property against another.370 This includes tenants against successors in interest to the landlord;371 an
agent against another agent, whose principals both claimed the premises;372 a coal mining company against a rival claimant to the
company’s mining rights;373 and a party that had bought a tax lien. However, a leasing agent is not a proper plaintiff;374 neither can cotenants seek to have each other evicted.
Correspondingly there has been great diversity among defending parties: a former owner,375 a party claiming right to the premises
via a tax title,376 landlords377 and a contesting claim holder.378
§ 5.08(b)(3). Definitions.
There are two types of forcible entry. The statute covers any unlawful entry either by breaking open any part of the premises or by
way of “any kind of violence or circumstances of terror; or fraud, intimidation, or stealth.”379 The statute also includes an entry that is
peaceable followed by conduct that turns out the injured party by “force, threats, or menacing conduct.”380 Two cases provide
examples of forcible entry. In Buchanan v. Crites, a landlord entered a tenant’s house in the absence of the tenant by unlocking a
door.381 The landlord then removed all doors from the dwelling. In Peterson v. Platt, the landlord “changed the door locks, parked his
camper near the building and took possession of the premises.”382 In each case the landlord was liable for violating the forcible entry

366. Although the Utah Code explicitly sets the three-day requirement in the second type of forcible detainer, a strict interpretation of Utah Code § 78B-6801 does not necessarily require the plaintiff in the first type of forcible detainer to have been in possession within three days of the unlawful action. However,
without statutory basis the Utah courts have held that the three-day requirement must be met in forcible entry actions. See Freeway Park Bldg., Inc. v. Western
States Wholesale Supply, 451 P.2d 778 (Utah 1969) (holding that the five-day requirement under the prior statute must be met in forcible entry actions).
Therefore, it would be wise to allege the three-day occupancy as a matter of caution.
367. Utah Code § 78B-6-809.
368. Paxton v. Fisher, 45 P.2d 903 (Utah 1935).
369. See Buchanan v. Crites, 150 P.2d 100 (Utah 1944); Freeway Park Bldg., Inc. v. Western States Wholesale Supply, 451 P.2d 778 (Utah 1969); Larsen v.
Knight, 233 P.2d 365 (Utah 1951); Frisco Joes, Inc. v. Peay, 558 P.2d 1330 (Utah 1977).
370. See Paxton v. Fisher, 45 P.2d 903 (Utah 1935); Brooks v. Warren, 13 P. 175 (Utah 1887); Welling v. Abbott, 173 P. 245 (Utah 1918). But see Crestwood
Cove Apts. Bus. Trust v. Turner, 164 P.3d 1247, 1256 (2007) (finding judicial error where the unlawful detainer statute was interpreted to award treble damages
in a dispute between those holding the property via an interest purchased at a sheriff’s sale and the original owner, who sought to redeem the property. Because
the original owner “was never a tenant,” the unlawful detainer statute was found inapplicable).
371. Paxton v. Fisher, 45 P.2d 903 (Utah 1935).
372. Brooks v. Warren, 13 P. 175 (Utah 1887).
373. Holladay Coal Co. v. Kirker, 57 P. 882 (Utah 1899).
374. Dunbar v. Hansen, 250 P. 982, 985 (Utah 1926). Additionally, if an agent discloses potential violations of the warranty of habitability, all claims run
against the owner and the agent may not be brought in as a defendant. Carlie v. Morgan, 922 P.2d 1 (Utah 1996).
375. Hyndman v. Stowe, 33 P. 227 (Utah 1893).
376. Woodbury v. Bunker, 98 P.2d 948 (Utah 1940).
377. Larsen v. Knight, 233 P.2d 365 (Utah 1951).
378. Holladay Coal Co. v. Kirker, 57 P. 882 (Utah 1899).
379. Utah Code § 78B-6-801.
380. Utah Code § 78B-6-801.
381. 150 P.2d 100 (Utah 1944).
382. 400 P.2d 507, 508 (Utah 1965).
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provisions of the statute.
There are also two types of forcible detainer. First, forcible detainer exists if a landlord has possession by use of force or threats of
violence against the tenant. Second, there is also a forcible detainer if the detaining party enters in the night time or in the absence of
the injured party and refuses to return the property within three days after the injured party has demanded it.
§ 5.08(b)(4). Procedure.383
(1) Complaint:384
(a) The plaintiff should set forth the facts on which he seeks to recover, including circumstances of fraud, force or violence.
(b) The plaintiff should make a plea for restitution, and claim damages resulting from the wrongful acts, with any claim of waste or
rent due.
(c) The complaint must be filed before or within one day of the service of the summons.
(2) Summons:385
(a) The judge, court clerk, or plaintiff’s counsel endorses on the summons the trial date.
(b) The trial must be no less than three days nor more than twenty days from the date of service, unless the defendant objects to
the number of days, and the court determines the facts of the case should allow more time.
(c) The summons is served according to Rule 4 of the Utah Rules of Civil Procedure. If personal service is not possible, there must
be at least a week of publication of service before the court may hear the matter.386
§ 5.08(b)(5). Defenses.
The defendant may show that the allegedly injured party consented to the entry or detainer. Consent is probably a viable defense
in a forcible detainer action but not in forcible entry actions. Although it might be conceivable that one would consent to another
prying off boards on a nailed-up house to gain entrance, it is by definition extremely unlikely that one would consent to be defrauded,
turned out by force willingly, or consent to someone “breaking open doors, windows or other parts of a house.”387 There are no Utah
cases that allow consent as a defense to forcible entry.
§ 5.08(b)(6). Examples of Improper Landlord Actions.
It is helpful to identify means by which landlords have ignored the requirement that evictions must be pursuant to court orders in
unlawful detainer actions. Utah cases of self-help evictions include the changing of locks,388 convincing a sheriff to change the locks
without an appropriate court order,389 convincing a sheriff to remove all of a tenant’s property in [the tenant’s] absence and renting
to another,390 padlocking the building,391 taking over the property in the absence of the tenant and refusing to vacate,392 to the more
draconian removal of all the doors of the house,393 disconnecting utility service,394 hiring professional football players to occupy and

383. Section 5-08(b)(4) is based on Chapter 13 of Summary of Utah Real Property Law (1978), with text and footnote updates and is included with permission.
384. Utah Code § 78B-6-807.
385. Id.
386. If the defendant is attempting to challenge this summons procedure, he must do so in his initial pleadings on the grounds of Rule 12(h) of the Utah
Rules of Civil Procedure. See Fowler v. Seiter, 838 P.2d 675 (Utah Ct. App. 1992)(distinguishing from earlier cases that appeared to hold otherwise).
387. Utah Code § 78B-6-801.
388. Bass v. Planned Management Systs., Inc., 761 P.2d 566 (Utah 1988); Frisco Joes, Inc. v. Peay, 558 P.2d 1327, 1329 (Utah 1977); Vickery v. Kaiser, 556
P.2d 502 (Utah 1976); Peterson v. Platt 400 P.2d 507, 508 (Utah 1965); Bel Courtyard Investments, Inc. v. Wolfe, 2013 UT App 217, ¶ 1, 310 P.3d 747 (Utah 2013).
389. Freeway Park Building, Inc. v. Western States Wholesale Supply, 451 P.2d 778, 781 (Utah 1969).
390. Hargrave v. Leigh, 273 P. 298, 300 (Utah 1928).
391. King v. Firm, 285 P.2d 1114, 1116 (Utah 1955), overruled by Richard Barton Enterprises, Inc. v. Tsern, 928 P.2d 368, 371 (Utah 1996) (on other grounds)
392. Paxton v. Fisher, 45 P.2d 903 (Utah 1935).
393. Buchanan v. Crites, 150 P.2d 100, 101 (Utah 1944).
394. Fernandez v. Purdue, 518 P.2d 684 (Utah 1974).
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hold the premises395 and physically removing the tenant, her children and her property (in the rain).396 Each of these is unlawful and
entitles the tenant to some relief. Clauses in leases that purport to allow self-help evictions, entry onto the premises in the event of
nonpayment, or seizure of a tenant’s property are void as against public policy and generally do not create a defense to improper selfhelp action.
§ 5.08(b)(7). Right to Possession.
There is confusion in Utah law regarding a defense based on the right of possession raised under the forcible entry and detainer
statute. This law was made to give the party injured by the forcible entry an immediate right of restitution.397 With regard to the
restitution remedy, consideration of a defense based on the right of possession or title in forcible entry or forcible detainer actions is
superfluous. The person in actual possession is protected from any forcible entry or forcible detainer. A tenant in peaceable possession
may only be dispossessed or evicted by the landlord through proper judicial proceedings. The confusion is raised because plaintiffs
are also entitled to damages incidental to the unlawful forcible entry or forcible detainer. It appears the courts have considered it
proper to accept the defense based on a defendant’s right of possession if the remedy of damages is at issue.
The lack of clarity leads to confusion as to what is at issue and what is to be resolved in a forcible entry or forcible detainer action.
In Thomson v. Reynolds, a 1918 case, it was held that title could not be quieted in a forcible entry or detainer action, but that the
statute was meant to determine right of possession.398 Paxton v. Fisher resolved the issue of immediate restitution and the concurring
opinion by Justice Wolfe states quite explicitly that the right of possession is not to be litigated in a forcible entry or forcible detainer
action.399 Seeley v. Houston declares that the only question in forcible entry and forcible detainer cases is “immediate right of
possession.”400 Similarly, in King v. Firm,401 the court held that entitlement to possession could not be asserted to disturb actual
possession by another party. Based on these cases, neither right of possession nor title are admissible defenses in forcible entry or
forcible detainer actions as far as the restitution remedy is concerned. The right to immediate restitution of the premises is the primary
question in a forcible entry or detainer action. It appears the ousted party is returned possession while the court determines who has the
right to occupy the property.
Even if the ultimate right of possession is not in issue in forcible entry and forcible detainer actions, there is precedent in which the
defense of right of possession was permitted.402 A crucial question is, then, when or how may the issue of right of possession be
properly raised? A complete answer cannot be given, but there are a few cases in which the question of the ultimate right of possession
affected forcible entry and forcible detainer actions. In each of these cases, the court considered the remedy of damages. In Larsen v.
Knight,403 for example, right of possession in a forcible entry action was properly raised when the plaintiff-tenant alleged breach of
contract. In that case the court acknowledged that the plaintiff had been in possession on May 26, 1949 and that the defendant broke
into the premises on May 27th. The court reasoned that the plaintiff had specifically placed the right of possession in issue by alleging
breach of contract as well as forcible entry. The court ruled adversely to the plaintiff on this issue and stated that the defendant was
rightly in possession. Therefore, the court refused to restore possession to the plaintiff, and since there were no damages, the court
refused to award even nominal damages.
In the related cases of Paxton v. Fisher,404 decided in 1935, and Paxton v. Deardon,405 decided in 1938, the right of possession was
not raised as a defense in the earlier forcible entry and forcible detainer suit, but it was central to the later court’s decision involving
the same parties.406 In the second action, where breach of contract was alleged by the plaintiff-tenant, right of possession was
determined, and the earlier order of restitution was, in effect, negated. In each of these cases, the issue of damages was raised. There

395. Larsen v. Knight, 233 P.2d 365, 369 (Utah 1951).
396. Pentecost v. Harward, 699 P.2d 696, 697 (Utah 1985).
397. Paxton v. Fisher, 45 P.2d 903 (Utah 1935).
398. 174 P. 164 (Utah 1918).
399. 45 P.2d 903 (Utah 1935) (Wolfe, J. concurring).
400. 141 P.2d 880, 881 (Utah 1943).
401. 285 P.2d 1114, 1119 (Utah 1955).
402. Am. Holding Co. v. Hanson, 464 P.2d 592, 593 (Utah 1970).
403. 233 P.2d 365 (Utah 1951).
404. 45 P.2d 903 (Utah 1935).
405. 76 P.2d 561 (Utah 1938).
406. Id.
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would be no damage to the plaintiff if, after putting the plaintiff in possession pending a determination of the ultimate right to
possession, it is decided that the defendant had the right of possession all the while. Thus, there is no invasion of plaintiff’s right and
he suffered no injury. In the absence of injury, no damages can be awarded.
The perplexing question remains: Does a showing of entitlement to possession properly bring the right of possession into issue?
There is no clear-cut answer to the query. As alluded to above, Larsen v. Knight may be interpreted to answer the question in the
affirmative where the remedy of damages was relevant. If the issue is raised, it exposes the plaintiff to the defense of rightful
possession by the defendant. This facile jump into the issue of possession, again, seems contrary to the intent of the statute to grant
a quick remedy and restore immediate possession to the tenant. Yet it is more consistent with common sense to not require useless
acts407 by enforcing restitution to a non-deserving party.
Ultimately, under the statute it is not a requirement that the person in peaceable possession must be entitled to possession. The
statute places a duty upon any person regardless of their right to possession, not to use force or stealth or fraud in obtaining
possession. At the same time, the law creates a right in the person in actual possession not to have it disturbed other than by legal
process. The best solution appears to be awarding restitution to a deserving tenant while reserving a ruling on the remedy of damages
until the ultimate right of possession is determined.408
§ 5.08(c). Unlawful Detainer.
The unlawful detainer portion of the statute is the most important aspect of Utah’s law dealing with the landlord/tenant
relationship. It is the statute by which a landlord is permitted to evict a tenant. It establishes the special procedures required of any
landlord attempting to remove a tenant from the property. This is Utah’s version of a summary proceeding for possession and is
designed to be the only method available to a landlord to remove a tenant from property unless the tenant vacates voluntarily. The
statute gives landlords an expeditious and relatively quick method for evicting tenants. The statute, however, is also designed to take
away any rights a landlord might have had under earlier common law to use force in removing a tenant. The other parts of the statute
underscore this prohibition by providing remedies to a tenant if a landlord has improperly used self-help measures amounting to a
forcible entry or forcible detainer. An exception to the general prohibition against self-help measures exists in the case of a landlord’s
right to remove personal property of the tenant following abandonment of the premises.409
In order to obtain the eviction of a tenant, a landlord must carefully follow the required statutory steps. First, prior to filing an
unlawful detainer action, the landlord must satisfy specific notice requirements to bring the tenant’s rights under the lease to an end
unless the tenant’s rights under a term for years have already ended.410 Second, the landlord must follow the special procedural
requirements and time periods, including the steps of filing a complaint, obtaining the endorsement of a judge for a summons with a
shortened time period and filing a possession bond, if desired.411 The tenant as defendant may have several defenses to raise in the
answer or as a counter claim.412 The statute also sets out the procedures for issuing a judgment including the steps for executing an
order of restitution.413 The plaintiff/landlord’s remedies may include restitution of the property, recovery of rent owed at the time the
complaint was filed and treble damages for the tenant’s subsequent rent and waste liability arising during the duration of the proven
unlawful detainer.414
§ 5.08(c)(1). Parties.
As an action to remove the tenant from possession, unlawful detainer is primarily an action against the person in possession.415 It
is not similar to a quiet title action in which everyone with an interest must be joined.416 Section 78B-6-806 of the Utah Code is specific
407. Paxton v. Deardon, 76 P.2d 561, 564 (Utah 1938).
408. King v. Firm, 285 P.2d 1114 (Utah 1955). See Utah Legal Services, Utah Landlord/Tenant Law, Manual, Ch. V (1997).
409. Only after abandonment may a landlord use such measures. See Utah Code § 78B-6-816. However, it is unclear if this abandonment law applies to
eviction of property from a storage area. See Fowler v. Seiter, 838 P.2d 675, 677 n.3 (Utah Ct. App. 1992).
410. See Utah Code § 78B-6-805.
411. See Utah Code §§ 78B-6-802, 78B-6-807 and 78B-6-808; Red Cliffs Corner, LLC v. Hunan, 2009 Utah App. LEXIS 260 (2009) (upholding a landlord’s fiveday notice of termination of a tenancy at will pursuant to Utah Code § 78B-6-802(1)(c)).
412. See Utah Code § 78B-6-809.
413. See Utah Code § 78B-6-811.
414. Id.
415. Where there is uncertainty as to whether a party is a tenant in possession, an unlawful detainer action is precluded. See Osguthorpe v. Wolf Mountain
Resorts, L.C., 232 P.3d 999 (Utah 2010).
416. Pearce v. Shurtz, 270 P.2d 442, 443 (Utah 1954).
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in providing that only the tenant and a subtenant actually occupying the premises when the action is commenced must be made party
defendants. Further, those who enter possession, under the tenant, after the action is commenced are bound by the judgment as
though they had been made parties in the action. The landlord’s action is safe from an attack on the ground of nonjoinder of a
defendant. In addition, he may recover from any party who appears in the proceedings and is found to be guilty.417
A special statute exists governing relations between a mobile home park and the owners of trailers who lease the trailer space
from the mobile home park.418 In general, evictions are governed by this special statute. If the trailer owner is being evicted for
nonpayment or for dangerous behavior that threatens other trailer owners, the mobile home park has the option of evicting the trailer
owner under either the unlawful detainer statute or under the mobile home park statute.419 It should also be noted that the usual
unlawful detainer provisions apply to a landlord/tenant situation existing between a trailer owner as landlord and a tenant under a
rental agreement concerning the trailer.420
The unlawful detainer statute does not apply in the normal situation of a seller and purchaser of real estate421 or to a dispute
between a mortgage lender and borrower. In the case of purchases under a uniform real estate contract, however, a defaulting
purchaser may lose its rights as a purchaser under the contract. If the seller gives the proper notices under the purchase contract’s
forfeiture provisions, the purchaser, in essence, becomes a tenant at will.422 The seller, therefore, may bring eviction proceedings
against the former purchaser as tenant at will under the unlawful detainer statute.423
§ 5.08(c)(2). Notice.
Whether a cause of action exists under the statute is determined at the time the action is commenced.424 Utah Code § 78B-6-802
provides that notice to the tenant is required in every situation except where a tenant holds over after the expiration of the term. If
proper notice is not given (in those instances where it is required), the landlord cannot maintain an action for unlawful detainer.425
The statutory notice must be in writing.426 No notice is required, however, if a tenant with a lease for a specified term, remains in
possession after the lease expires. Under the terms of the parties’ agreement, the tenant is unlawfully detaining the property without
any other requirements on the part of the landlord.
§ 5.08(c)(2)(i). Forms of Service.
Two types of notice are described in Utah Code Annotated § 78B-6-802, and it is imperative that the landlord give the type of notice
appropriate to the case. Subsections (1)(b)(i), (ii) and (1)(d) merely require “notice to quit,” while subsections (1)(c) and (1)(e) require
a form of notice giving the tenant the alternative of performing or surrendering the property.
§ 5.08(c)(2)(i)(A). Mere Notice to Quit.
In cases of tenancy at will,427 periodic or monthly tenancy,428 or where the tenant has violated proscriptions429 against assigning or
417. See Tanner v. Lawler, 305 P.2d 882, 887 (Utah 1957), modified on another point, 311 P.2d 791 (Utah 1957), in which an intervenor’s claim was
disallowed, but he was found guilty of unlawful detainer and held for treble damages in the case in which he intervened.
418. Mobile home parks have the option of proceeding under Utah Code § 78B-6-802 or §§ 57-16-1 to 57-16-17.
419. Id.
420. See Utah Code § 78B-6-802.
421. See Utah Code § 78B-6-1301.
422. A landlord must comply with all statutory steps, such as proper notice, to come under the unlawful detainer statute. See Weyher v. Peterson, 399 P.2d
438 (Utah 1965).
423. A subtenant, who begins occupying the premises after a statutory notice has placed the tenant in unlawful detainer or following the filing of an unlawful
detainer action, is subject to the unlawful detainer action results without being specifically made a party to the notice or the action. See Utah Code § 78B-6806(2).
424. Van Zyverden v. Farrar, 393 P.2d 468, 470 (Utah 1964).
425. Id. Cache County v. Beus, 978 P.2d 1043 (Utah Ct. App. 1999); Mountain View Colonial Apartments v. Isais, 400 P.3d 1166 (Utah 2017).
426. Under Utah Code § 78B-6-805(2), note that the statute provides for five alternate ways of servicing notice.
427. Utah Code § 78B-6-802(1)(b)(ii).
428. Utah Code § 78B-6-802(1)(b)(i).
429. Utah Code § 78B-6-802(1)(d).

169

subletting contrary to a lease covenant, or committing waste, unlawful business, or nuisance, the notice need only require the tenant
to quit within the time allotted by the statute.
§ 5.08(c)(2)(i)(B). Alternative Notice.
However, where the landlord seeks termination because of a default in the payment of rent430 or a failure to perform any other
covenant or condition of the lease,431 he must first give the tenant the alternative of paying the rent or performing the covenants,
unless they are no longer susceptible of performance. In Utah, courts are very strict in enforcing this requirement of notice, demanding
alternatively, performance (or payment) or surrender.432
As noted above, subsections (1)(c) and (1)(h) of § 78B-6-802 allow the tenant three days in which to cure defaults in the payment
of rent or performance of other covenants or conditions. The policy of the statute disallows any attempt by the landlord to abrogate,
in a lease provision, this grace period given to the tenant. However, if the parties include language in the lease extending the time
given the tenant to cure, the landlord will not be permitted to assert the statutory minimums. If the language in the lease (relating to
the time given to cure) is at all ambiguous, equity’s abhorrence of forfeiture will probably be asserted to give the tenant maximum
latitude to cure the default.433
§ 5.08(c)(2)(ii). Mode of Service.
Beyond the requirements as to the form of notice, the statute is specific in delineating acceptable modes of service. Care must be
taken to satisfy the service procedures set out in the unlawful detainer statute. They are not the same as the requirements for service
in conjunction with the summons in the unlawful detainer action, which must be in conformance with Rule 4 of the Utah Rules of Civil
Procedure.434
Utah courts have laid great stress in strict compliance with these statutory modes.435 The burden is on the landlord to prove service
of notice was made in compliance with the statute.436 As stated in Utah Code § 78B-6-805, there are different possible ways to serve
the tenant:
(a) First, the landlord may personally deliver a copy to the tenant.437 This means that if there is more than one tenant legally
obligated, e.g., a husband and wife, a copy must be delivered to each of them personally, or one of the alternative forms of
service may be used to reach any tenant who cannot be personally served.438 It should be noted that if the unlawful detainer
action falls within the purview of § 78B-6-802(5), notice must also be given to any subtenant actually occupying the premises.
This gives the subtenant an opportunity to remedy the alleged default in the performance of a covenant or condition.
(b) Second, a copy may be sent through registered or certified mail to the tenant’s residence, or if a commercial tenant, to the
tenant’s place of business.439
(c) If the tenant is absent from the or her place of residence or usual place of business, the landlord may leave a copy with a
person “of suitable age,” and mail a copy to the tenant’s address or place of business.440
(d) If there is no person of suitable age available at the residence or place of business, the landlord may leave a copy “by affixing
430. Utah Code § 78B-6-802(1)(c).
431. Utah Code § 78B-6-802(1)(h).
432. See, e.g., Russell v. Park City Utah Corp., 506 P.2d 1274 (Utah 1973) in which the lease allowed the tenant 45 days in which to cure after written notice,
“and in the event Lessee fails to correct said default ... such further time as is reasonably necessary to cure the same....” The court held that a notice to quit in 45
days was probably insufficient because it made no allowance for a further reasonable time and remanded to the trial court for a hearing on the facts. See also
Soveren v. Meadows, 595 P.2d 852 (Utah 1979).
433. See SLW/Utah v. Griffiths, 967 P.2d 534 (Utah Ct. App. 1998). When the terms of a lease are clear and unambiguous, the parties to the lease will be
required to strictly adhere to them.
434. Thus, service should be as prescribed in the statute, not Rule 4 of Utah Rules of Civil Procedure. See Ute-Cal Land Dev. v. Intermountain Stock Exch. 628
P.2d 1278, 1280 (Utah 1981).
435. Perkins v. Spencer, 243 P.2d 446 (Utah 1952); Osguthorpe v. Wolf Mountain Resorts, L.C., 232 P.3d 999 (Utah 2010).
436. Russell v. Park City Utah Corp., 506 P.2d 1274, 1276 (Utah 1973).
437. Utah Code § 78B-6-805(1)(a). If there is more than one tenant legally obligated (e.g. a husband and wife), a copy must be delivered to each of them.
Perkins v. Spencer, 468 P.2d 446, 449 (Utah 1952).
438. Perkins v. Spencer, 243 P.2d 446, 449 (Utah 1952).
439. Utah Code § 78B-6-805(1)(b).
440. Utah Code § 78B-6-805(1)(c). Thus, there are two attempts to give the tenant constructive notice.
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a copy in a conspicuous place on the leased property.”441
The alternative modes of service pose a particular problem in determining when service was made. Since time strictures are set
forth in § 78B-6-802 limiting the interval between service of notice and a subsequent filing of the unlawful detainer action, the time
of service is important. In Utah, the requisite time of notice is considered from the date on which the tenant received it.442 With the
burden on the landlord to prove service of the notice, the question of when notice was served poses a difficult problem of proof for
the unlawful detainer plaintiff who uses the alternatives provided in § 78B-6-805(1)(a) and (b).443
Finally, Utah has not given sanction to any attempted waiver of compliance with notice. The courts have made it clear that even if
such waiver by a tenant was possible, entering a general appearance in an unlawful detainer action does not accomplish it.444
§ 5.08(c)(3). Pleading and Proof.
Basic to the unlawful detainer complaint are the following allegations:445
(1) Ownership of the premises;
(2) Existence of the relationship of landlord and tenant between plaintiff and defendant;446
(a) the type of tenancy involved; and
(b) the nature of the agreement;
(3) Where appropriate,
(a) the default of the defendant under § 78B-6-802(1)(c), stating the amount of rent, or
(b) default under § 78B-6-802(1)(e); or
(c) violation of § 78B-6-802(1)(d) (improper assignment or sublease, waste, etc.);
(4) Service of the appropriate form of notice and subsequent lapse of time specified by the applicable subsection of § 78B-6-802;
(5) Failure of the tenant to cure, if the action is brought under subsection (1)(c) or (1)(d);
(6) Refusal of the defendant to quit the premises;
(7) Amount of any rent due and the amount of any damages allegedly due for unlawful detainer or for waste of the premises.
Additionally, if the claim is based on a 15 day no-cause notice, no additional allegations are necessary.447 If the claim is for nuisance
or a lease violation, the details should be set forth.448 If the written agreement allows for the recovery of attorney’s fees, they should
be sought.449
In addition to setting forth the facts on which he seeks to recover, the landlord is permitted, by § 78B-6-807, to “set forth any
circumstances of fraud, force or violence” accompanying the unlawful detainer and to claim appropriate damages or compensation
for occupancy of the premises, or both.
Special provision is made for the court to endorse the summons by specifying the number of days after service in which the tenant
is required to appear and defend. The court is empowered by § 78B-6-807 to give the tenant as few as three days, and no more than
twenty days (except where publication is necessary). Approaching the judge to obtain the required endorsement does not violate Rule
3.5 of the Utah Rules of Professional Conduct prohibiting ex parte contact with a judge because the adversarial proceedings have not
begun until the summons is served on the defendant.450 Some judges, particularly in rural areas, may refuse to shorten the time to
anything less than five or seven days.
The determinative issue in unlawful detainer actions is the right of possession. Beyond proving the complained-of detainer, the
441. Utah Code § 78B-6-805(1)(d).
442. See Russell v. Park City Utah Corp., 506 P.2d 1274, 1276 (Utah 1973).
443. In Russell, the court noted that even though there was a photocopy of a dated receipt for certified mail signed by one of the tenant’s employees, this
did not compel a finding that the tenant corporation had received notice on the date of the receipt. Id. at 1276.
444. Carstensen v. Hansen, 152 P.2d 954, 955 (Utah 1944).
445. See Glenn v. Keyes, 154 P.2d 642, 643 (Utah 1944), brought under the predecessor, essentially similar unlawful detainer statute.
446. But see Utah Code § 57-1-22(1)(c) (establishing that a beneficiary of a trust acting as a landlord may subsequently ratify and confirm actions taken by a
successor trustee on the beneficiary’s behalf prior to the recording of the substitution of trustee. This establishes the validity of the successor trustee’s actions
even though the successor trustee may have had no landlord relationship with the tenant.).
447. Callister v. Spencer, 196 P.2d 714, 717 (Utah 1948).
448. For example, Utah Code § 78B-6-802(1)(d) allows for improper assignment or sublease; waste, nuisance, etc.
449. Utah Code § 78B-6-811(5)(a).
450. Beyond a lack of an adversary proceeding, such communication does not go to the merits of the case, as required by Rule 3.5 of the Utah Rules of
Professional Conduct in order to incur a violation.
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landlord need only show that he was entitled to possession at the time of the unlawful detainer. If a condition precedent for the lease
to commence was never fulfilled—making right of possession uncertain—each party must demonstrate good faith in either fulfilling
or not preventing fulfillment of the condition.451 It is both customary, and a sound practice, to attach a copy of the rental agreement,
of the required notice and the return of service of the notice as part of the landlord’s pleadings.
§ 5.08(c)(4). Possession Bond Procedure.
The Utah Legislature amended the unlawful detainer statute in 1981 by creating a procedure based on possession bonds. One
purpose of the new approach is to permit “affirmative defenses, such as an alleged breach of the implied warranty of habitability to
be raised and fully developed in the unlawful detainer action even though they circumvent the summary nature of the proceeding.”452
The statute was amended in 2007, but amendments to the possession bond procedure were limited to timing requirements and other
technical, rather than substantive, changes.453
“Under the new Utah statute, the right to possession during the interim between filing of the complaint and final judgment is
determined according to the following procedure: The landlord-plaintiff is entitled to interim possession if: 1) the landlord files a
possession bond either with or after the filing of the complaint in ‘an amount that the court may fix as the probable amount of costs
of suit and damages which may result to the [tenant]’ in the event that the tenant ultimately prevails; 2) the landlord gives notice to
the tenant [that the bond has been filed together with notice] of certain rules and procedures prescribed by the statute; and 3) the
tenant, within [three] days from the date the tenant receives the required notice, does not file a counter bond or demand a trial.454
The tenant remains in possession if the landlord fails to file a possession bond or if the tenant either files a counter bond or demands
a trial [or makes payment of the rent in an action for nonpayment]. The amount of the counter bond is to be set by the court to cover
probable ‘costs of suit and actual damages to the [landlord] in the event possession has been improperly withheld by the [tenant].’455
If the tenant demands a hearing within the three-day period and the court reaches a judgment in favor of the landlord before the
expiration of that period, the sheriff immediately is to place the property in the landlord’s possession.456 If the tenant wins at trial, the
tenant’s possession will not be interrupted.”457
Usually the bond is in the form of a property bond but may be in the form of cash or a certified check. 458 The landlord’s bond is set
according to the “probable amount of costs of suit and damages which may result to the defendant if the suit has been improperly
instituted.”459 The tenant’s counterbond likewise is set in an amount to protect the plaintiff if the defendant has improperly withheld
possession. Generally, a residential tenant’s counterbond will be at least enough to cover the rent and is “often set at twice the
rent.”460
If the tenant chooses to request a hearing instead of posting a counterbond or making payment of the delinquent rent, the hearing
is set as soon as possible if the request is made within the required three days after the notice of the landlord’s possession is served.461
The purpose of the hearing is to resolve as many of the issues in the case as possible, but in any event the issue of possession pending
trial is handled even if all of the issues are not resolved. Several hearings may be scheduled at the same time, so matters with extended
evidentiary requirements will normally be held over for a later trial date.462 Matters are presented by way of proffer by the parties or
their attorneys. If the tenant is allowed to remain in possession pending a subsequent trial date, the judge will normally order a bond
451. Baxter v. Saunders Outdoor Advertising, Inc., 171 P.3d 469 (Utah Ct. App. 2007) (holding that a finding of unlawful detainer turned on which party was
at fault for not fulfilling the lease’s condition precedent).
452. James Backman, Landlord-Tenant Law: A Perspective on Reform in Utah, 1981 Utah Law Rev. 727, 749.
453. Unlawful Detainer Amendments, S. 136, 57th Leg., Gen. Sess. (Utah 2007) (enacted). Note that the balance of this section relies on the 1981
amendments, which remained in effect through April of 2007; a full accounting of the statute as most recently amended is scheduled for a future edition.
454. Utah Code § 78B-6-808.
455. Utah Code § 78B-6-808(2).
456. Utah Code § 78B-6-808(3).
457. James Backman, Landlord-Tenant Law: A Perspective on Reform in Utah, 1981 Utah Law Rev. 727, 749-50.
458. Utah Code § 78B-6-808(1).
459. Id.
460. Utah Landlord Tenant Law Manual: A Tenant Perspective (Utah Legal Services 1997), page V-16.
461. Utah Code § 78B-6-808(4)(c).
462. Courts have found that the three-day limit is nearly impossible. Thus, they have resorted to scheduling the hearings as soon as possible after the request
for hearing is filed, provided that the request itself was filed within three days after the service of the notice of possession bond. See Living Scriptures, Inc. v.
Kudlik, 890 P.2d 7, 9 (Utah Ct. App. 1995).

172

or other assurance from the tenant to cover additional rent that will accrue. If the judge decides the plaintiff landlord is entitled to
possession, an order of restitution should be issued. Often, the hearing leads to a resolution of all the issues, either through an order
from the judge or based on a negotiated settlement between the parties.
The intent of the legislature in amending the unlawful detainer statute was to shorten the time period involved in evicting a tenant.
The former law provided for eviction of a tenant for nonpayment of rent within a minimum period of eleven days after serving the
required notice to pay or quit.463 The tenant was in unlawful detainer three days after receipt of that notice.464 The landlord then could
file a complaint and serve process compelling the tenant to appear for trial in a minimum of three days.465 After judgment for the
landlord, the tenant still had a five-day ‘grace’ period in which to pay the judgment amount and be restored to its rights under the
lease.466 Thus, despite a ruling in the tenant’s favor, the landlord could not gain possession of the premises until five days after the
judgment or a total of eleven days after the tenant’s receipt of the notice to pay rent or quit. The amended statute eliminates the
grace period and provides for immediate enforcement of unlawful detainer judgments in the landlord’s favor, cutting down the
minimum time necessary to evict a tenant for default in payment of rent from eleven to six days.”467
“The situations in which the new procedure makes a significant difference for the landlord are those where the unlawful detainer
action may be delayed because the tenant raises the affirmative defenses that may lead to protracted trial preparation and
postponement of trial. In those circumstances, the landlord’s ability to obtain possession could conceivably be delayed for several
weeks or months.”468 Thus, the possession provisions were streamlined through use of the new possession bond possibility.
§ 5.08(c)(5). Tenant’s Defenses or Counterclaims.
Because the statute is strictly applied, it is crucial that the tenant as defendant raise any claims concerning the landlord’s failure to
follow the required procedures in the answer. Otherwise tenants may be held to have waived the right to assert these procedural
problems under Rule 12(h) of the Utah Rules of Civil Procedure.469 It is proper, for example, if the landlord has served an improper
notice or the service of the notice was defective for the defendant to seek a dismissal of the case for the landlord’s failure to state a
claim upon which relief can be granted.470 Tenants should also be aware that the right to a jury trial is available in unlawful detainer
actions upon proper and timely demand.471
The tenant’s defenses in an action following default in the rent payments include: a) invalidity of the lease; b) nonexistence of a
valid lease or contract to pay rent; and c) rent not in arrears.472 The tenant may raise the defense of payment including waiver based
on the landlord’s acceptance of late or partial payments but only in an unlawful detainer based on nonpayment of the rent.473 Waiver
requires an analysis of the parties’ intent and is not automatic upon acceptance of the rent by the landlord.474 Non-waiver clauses in
the rental agreement are considered but are not necessarily enforced.475 In no-cause evictions, payment is inconsequential. Although
the landlord may have demanded payment for utilities, deposits or late charges as part of the alternative notice to the tenant to pay
the rent or vacate the premises within three days, the tenant is only obligated to pay the portion that is actually designated as rent in
the agreement. Tender by the tenant is sufficient to satisfy the payment defense even if the landlord refused to accept it. Even tender
is not required — so a mere offer to make payment suffices — under the “idle ceremony” exception where the landlord has

463. Utah Code §§ 78B-6-802(1)(c), -811.
464. Utah Code § 78B-6-802(1)(c).
465. Utah Code § 78B-6-807.
466. Utah Code § 78B-6-811.
467. Utah Code § 78B-6-807.
468. James Backman, Landlord-Tenant Law: A Perspective on Reform in Utah, 1981 Utah Law Rev. 727, 750-51.
469. See Fowler v. Seiter, 838 P.2d 675 (Utah Ct. App. 1992) (distinguishing from earlier cases that appeared to hold otherwise).
470. This could be a 12(b)(6) defense. It is quite clear that the landlord must abide by the provisions of the statute or forfeit any right under it. See P.H. Inv.
v. Oliver, 818 P.2d 1018 (Utah 1991); Olympus Hills v. Landes, 821 P.2d 451 (Utah 1991).
471. Utah Code § 78B-6-811(2); Coleman v. Dillman, 624 P.2d 713 (Utah 1981).
472. Dunbar v. Hansen, 250 P. 982, 985 (Utah 1926). See also Williams v. Nelson, 237 P. 217, 221 (Utah 1925).
473. Dang v. Cox Corp., 655 P.2d 658, 661 (Utah 1982).
474. Olympus Hills Shopping Ctr., Ltd. v. Smith’s Food and Drug Ctrs., Inc., 889 P.2d 445, 461 (Utah Ct. App. 1994); IHC Health Servs., Inc. v. D & K Mgmt.,
Inc., 196 P.3d 588 (Utah 2008).
475. Living Scriptures, Inc. v. Kudlik, 890 P.2d 7, 10 (Utah Ct. App. 1995); Building Monitoring Sys., Inc. v. Paxton, 905 P.2d 1215 (Utah 1995).
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demonstrated that a tender would not be accepted.476
Several defenses are now available in connection with unsuitable condition of the premises. A landlord’s demand for an eviction
based on nonpayment of the rent may be rejected by the courts based on a breach of the landlord’s warranty of habitability.477
The amount of rent owed may be reduced and treble damages will be unavailable if the court determines that the amount of rent
owed must be adjusted because of the uninhabitable conditions. Similarly, a tenant who has complied with the provisions of the Utah
Fit Premises Act including giving the notice required by that statute may have a valid defense because of the unfit condition of the
premises.478 Even a commercial tenant has received a court determination that the rent required under a lease was too much because
the landlord did not fulfill a material promise under the lease. 479 A tenant may also prevail in an unlawful detainer action if the court
determines that the landlord’s eviction action was in retaliation to the tenant’s proper complaints based on the condition of the
premises.480
Retaliatory eviction as a defense was recognized in Utah in 1995 in the context of a tenant’s defense against a landlord’s action for
unlawful detainer after the tenant withheld rent due to the landlord’s failure to repair unsafe conditions in a residential dwelling.481
Another defense available to a tenant who has already vacated the premises is constructive eviction. If the court agrees that the
landlord’s failure to provide suitable accommodations was a material breach of the rental agreement, the tenant will be relieved of
any lease obligations arising after the tenant’s constructive eviction.482
In another recent case,483 the Utah Supreme Court held that the Utah Consumer Sales Practices Act484 may apply to unconscionable
or deceptive acts or practices of a landlord in a residential rental agreement. Under the Act, the tenant may receive statutory damages
of $2,000 or actual damages if they are higher.485
In certain cases, the tenant may be able to assert defenses based on state or federal discrimination laws.486 In cases involving
federal housing or involving subsidies paid by the government to the landlord, specific federal regulations apply.487 A disabled tenant
may have a defense to an eviction case under the Fair Housing Amendments Act of 1988 requiring a landlord to make reasonable
accommodations to a person with a disabling handicap.488 In one case, a landlord’s unlawful detainer action was dismissed because
the tenant who was mentally ill was not responsible for her guests’ conduct.489 A tenant in the military, during a period of military
service, may be entitled to a stay of the proceedings for as 90 days under the Soldier’s and Sailor’s Civil Relief Act.490
Trivial acts of noncompliance are viewed under principles of equity as insufficient to justify an eviction action. In a 1996 Utah case,
the Utah Court of Appeals dismissed the landlord’s action where the tenant was in default in an amount less than $1.00.491 It should
be noted that eviction based on nuisance now encompasses houses of prostitution, party houses and smoking as well as drug
houses.492 Obviously, a defense in these cases cannot be based on the prohibited activity.
476. Jenkins v. Equipment Ctr., Inc., 869 P.2d 1000, 1003 (Utah Ct. App. 1994); Fitzgerald v. Corbett, 793 P.2d 356, 359 (Utah 1990).
477. Wade v. Jobe, 818 P.2d 1006, 1010 (Utah 1991); P.H. Inv. v. Oliver, 818 P.2d 1018, 1022 (Utah 1991).
478. Utah Code § 57-22-6(3)(c)(i) and § 57-22-6(3)(c)(ii).
479. Richard Barton Enters., Inc. v. Tsern, 928 P.2d 368 (Utah 1996).
480. Building Monitoring Sys. v. Paxton, 905 P.2d 1215 (Utah 1995).
481. Id.
482. Brugger v. Fonoti, 645 P.2d 647, 648 (Utah 1982).
483. Carlie v. Morgan, 922 P.2d 1 (Utah 1996).
484. Utah Code §§ 13-11-4, -5, and -19.
485. Utah Code § 13-11-19.
486. Claims of discrimination may be brought as counter-claims under 42 U.S.C. § 1982, the Rehabilitation Act 29 U.S.C. § 794 and the Americans with
Disabilities Act 42 U.S.C. § 12181.
487. See generally, 24 C.F.R. § 1.424 ; Housing Auth. of Salt Lake City v. Delgado, 914 P.2d 1163, 1164 (Utah Ct. App. 1996); Prince v. Tooele County Hous.
Auth., 834 P.2d 602, 603 (Utah Ct. App. 1992).
488. 42 U.S.C. § 3604(f)(3)(B); 24 C.F.R. § 100.204(a)(1996).
489. St. George Villa Assocs. v. Barnhurst, Case No. 960500683EV (5th Dist. Ct., Washington County, Utah, October 1996) (republished in Utah Landlord
Tenant Law Manual: A Tenant Perspective (Utah Legal Services 1997), Appendix A-42).
490. 50 U.S.C. § 3951.
491. Housing Auth. of Salt Lake City v. Delgado, 914 P.2d 1163, 1165 (Utah Ct. App. 1996).
492. Utah Code §§ 78B-6-1107 to -1114.
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Other defenses available include breach of landlord’s warranty of habitability493 and a violation of Utah Fit Premises Act.494 There
should be a rent offset based on landlord’s breach of a commercial lease,495 retaliatory eviction,496 constructive eviction,497 failure of
landlord to mitigate damages,498 unconscionability in the rental agreement,499 unconscionable or deceptive acts or practices under the
Utah Consumer Sales Practices Act,500 no landlord/tenant relationship,501 overcharges,502 detrimental reliance on landlord’s
promises,503 equitable estoppel,504 grounds in notice differ from grounds in complaint, failure to identify plaintiff’s address as out of
state corporation,505 improper forum,506 landlord’s failure to return deposit,507 landlord’s conversion of tenant’s property508 and no
rent due based on the surrender of the leasehold.509
§ 5.08(c)(6). Remedies.510
Where the plaintiff prevails in the unlawful detainer action, he is entitled to restitution of the premises and, if the action falls under
78B-6-802(1)(c) or (1)(e), forfeiture of the lease or agreement.511 Damages caused by the unlawful detainer or by any waste during the
tenancy are to be determined by the jury or the court in a non-jury proceeding. If it is a 78B-6-802(1)(c) action, the amount of rent
due should also be determined. Judgment should be entered for rent plus treble damages. The following is an example of the
calculation of treble damages:
[T]he rent was $50 per month and was paid through March. The three-day notice to pay or vacate was served on April
17, 1986 and the tenant vacated on October 30, 1986. The court determined the reasonable rental value of the property
to be $50 per month and awarded the landlord $300. Thus the landlord was entitled to rent of $33.33 (20/30 x $50) for
April 1-20, the period before the tenant was in unlawful detainer and damages of $316.67 to be trebled ($16.67 [10/30
x $50 for April 21-30] plus $300 [$50 x 6 months for May through October]), or a total of $983.33 ($950 plus $33.33).
Making this calculation using daily rental values is generally accepted by Utah courts as the appropriate methodology.512
In leases with an option to purchase, the problem of liquidated damages may arise.513 The general rule as to liquidated damages

493. P.H. Inv. v. Oliver, 818 P.2d 1018, 1021 (Utah 1991).
494. Carlie v. Morgan, 922 P.2d 1 (Utah 1996).
495. Richard Barton Enters., Inc. v. Tsern, 928 P.2d 368 (Utah 1996).
496. Building Monitoring Sys., Inc. v. Paxton, 905 P.2d 1215 (Utah 1995).
497. Brugger v. Fonoti, 645 P.2d 647, 648 (Utah 1982).
498. Reid v. Mutual of Omaha Ins. Co., 776 P.2d 896, 906 (Utah 1989).
499. Sosa v. Paulos, 924 P.2d 357 (Utah 1996); Resource Management Co. v. Ranch and Livestock Co., Inc., 706 P.2d 1028 (Utah 1984); Bekins Bar V Ranch
v. Huth, 644 P.2d 455 (Utah 1983).
500. Carlie v. Morgan, 922 P.2d 1, 5 (Utah 1996).
501. For example, if the parties are cotenants or buyer and seller, unlawful detainer is not available. Van Zyverden v. Farrar, 393 P.2d 468, 470 (Utah 1964).
502. Prince v. Tooele County Hous. Auth., 834 P.2d 602, 603 (Utah Ct. App. 1992).
503. This should be raised as estoppel under Rule 8(c), Utah Rules of Civil Procedure.
504. Trolley Square Assoc. v. Nielsen, 886 P.2d 61, 65 (Utah Ct. App. 1994).
505. John C. Cutler Ass’n v. DeJay Stores, Inc., 279 P.2d 700, 704 (Utah 1955).
506. Faux v. Mickelson, 725 P.2d 1372 (Utah 1986).
507. Utah Code §§ 57-17-1, -5.
508. Frisco Joes Inc. v. Peay, 558 P.2d 1327, 1330 (Utah 1977).
509. Reid v. Mutual of Omaha Ins. Co., 776 P.2d 896, 900 (Utah 1989).
510. See Utah Code § 78B-6-811.
511. Id.
512. Utah Landlord Tenant Law Manual: A Tenant Perspective (Utah Legal Services 1997), V-44 n.150.
513. See Russell v. Park City Utah Corp., 506 P.2d 1274, 1276 (Utah 1973).
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provides that:
[W]here enforcement of the forfeiture provision would allow an unconscionable and exorbitant recovery, bearing no
reasonable relationship to the actual damage suffered, we have uniformly held it to be unenforceable.514
In 1997, the Utah Legislature amended the unlawful detainer statute to provide for a new manner of service of the order of
restitution. The amendments also provided a procedure for staying the order and set out the process for disposing of any unclaimed
tenant property seized by the sheriff. The sheriff may serve the order of restitution on the tenant as soon as the court reaches its
decision. In serving the order, the tenants are notified they will be forcibly removed if they have not vacated the premises within three
days. The procedure for serving the order is identical to the method for serving the initial eviction notices required in most cases
before the unlawful detainer action can proceed. However, the landlord may not serve the order of restitution because of the
possibility of conflict. Only a sheriff or constable has the authority to serve this final order on the tenant. The law provides that the
sheriff is to remove the tenant and any property belonging to the tenant is to be removed and stored. The tenant may demand return
of any property within 30 days after the removal and is responsible for any moving and storage expenses. Otherwise, a public sale is
to be held following notice to the tenant. Enough of the property is sold to cover the expenses associated with tenant’s personal
property and the remaining property is returned to the tenant if possible. If the tenant is not present at the sale, all of the tenant’s
property is sold and the balance after expenses are covered is applied to satisfy the landlord’s judgment. Any surplus following the
sale is subject to the Utah Unclaimed Property Act if the tenant is not able to be located, including the possibility of donating the
property remaining to charity. If the service of the order of restitution or the storage and eventual sale of the tenant’s property is
challenged in any way, a hearing is set within ten days.515
To collect on an unlawful detainer judgment, the landlord may use various procedures including use of a writ of execution or other
garnishment or attachment remedies. It is possible to obtain the writ of execution and have it served together with the order of
restitution. In that case, the sheriff or constable would be able to seize and store sufficient personal property of the tenant that is
eligible as nonexempt property to satisfy the judgment.516 Unlike seizure of property three days after service of the order of restitution,
seizure is permitted on the day the writ of execution is served. Any exempt property must remain with the tenant until the three days
following service of the order of restitution have passed.
A tenant is entitled to appeal a judgment of eviction in the unlawful detainer action within the 10 days set by the statute. This
contrasts with the usual 30 days for appeal of other types of judgments under Rule 4(a) of the Utah Rules of Appellate Procedure.517
§ 5.09. Federally Subsidized Housing.
The federal government is involved in rental housing for people with low incomes through a number of different programs which
have special rules for leases, evictions and various other aspects of the tenancy. Because of the federal constitutional supremacy
clause, these special rules, some incorporated in federal law and some in regulations, agency operating manuals and elsewhere, take
precedence over conflicting state statutes, and, if not closely followed, could result in the dismissal of the eviction action. A detailed
treatment of this topic is beyond the scope of this volume and may be addressed in future editions.
§ 5.10. Housing Discrimination.
The Utah Fair Housing Act518 and the Federal Fair Housing Act519 prohibit discrimination on the basis of “protected class status” in
any residential property related matter. “Protected class status” includes race, color, sex, national origin, disability, religion, familial
status or source of income. “Property related matter” includes renting, selling, mortgage lending, insuring, advertising, zoning and
construction.
The Utah and Federal Fair Housing Acts provide avenues for an aggrieved person to file an administrative complaint or a private
civil action. Note that the aggrieved person does not have to file a complaint with the administrative agency (the UFHO) before filing
a private civil action, and can go straight to court. In addition, the aggrieved person may commence a private civil action even though
s/he has filed a complaint with the UFHO. However, the UFHO is barred from continuing or commencing any adjudicative proceeding
in connection with the same claim after the beginning of the civil action.
Violators of the Acts face stiff civil penalties when the aggrieved person uses the administrative process, and punitive damages when

514. Perkins v. Spencer, 243 P.2d 446, 450 (Utah 1952); Commercial Real Estate Inv., L.C. v. Comcast of Utah II, Inc., 285 P.3d 1193 (Utah 2012) (Liquidated
damages clause in lease should be evaluated the same as other contractual provisions).
515. Utah Code § 78B-6-812.
516. Utah R. Civ. P. 69A, 69B.
517. Utah Code § 78B-6-813(1); Ute-Cal Land Dev. v. Intermountain Stock Exchange, 628 P.2d 1278, 1280 (Utah 1981).
518. Utah Code §§ 57-21-1 to -14.
519. 42 U.S.C. §§ 3601 –3631.
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a private civil action is filed.
§ 5.10(a). The Substance of the Fair Housing Acts.
§ 5.10(a)(1). Protected Classes.520
The fair housing laws prohibit discrimination on the basis of any of the following protected classes in any residential property
related matter. Protected classes include:
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.

Race
Color
Sex
National Origin
Disability
Religion
Familial Status (the presence of children under the age of 18)521
Sexual Orientation
Gender Identity
Source of Income (verifiable condition of being a recipient of federal, state or local assistance, including medical assistance, or
of being a tenant receiving federal, state or local subsidies, including rental assistance or rent supplements) (Note: Utah, but
not Federal, law protects individuals from discrimination based upon source of income).

§ 5.10(a)(2). Prohibited Conduct.522
The fair housing laws prohibit the following conduct on the basis of any of the protected classes identified above .
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.

Refusing to buy housing.
Refusing to sell housing.
Making housing unavailable.
Setting different terms, conditions or privileges for the sale or rental of a dwelling (For example, setting different deposit rates,
restricting access to facilities, etc. ...).
Falsely denying housing is available.
Blockbusting (for profit, persuading owners to sell or rent).
Denying anyone access or membership in a facility or services, relating to the sale or rental of housing (such as multiple listing
services, rental agencies).
Advertising in a discriminatory manner.
Making any type of verbal or written statement that indicates a discriminatory limitation or preference.
Refusing to make a mortgage loan.
Refusing to provide information regarding mortgage loans.
Imposing different terms or conditions on loans.
Discriminating in real property appraisal.
Refusing to purchase a loan.
Setting different terms and conditions for purchasing a loan.
Refusing to provide or setting different terms, conditions or privileges for homeowner’s or renter’s insurance.
Making discriminatory zoning ordinances.
Denying applications for building permits.
Designing or constructing residential dwellings in a way that fails to comply with accessibility requirements.

§ 5.10(a)(3). Types of Housing Covered.523
The fair housing acts cover most types of housing, including housing that is privately owned. The acts also apply to rules
promulgated by condominium and homeowners associations. However, the following are exempt:
1.

A single family dwelling unit sold or rented if:524

520. Utah Code § 57-21-5.
521. Malibu Inv. Co. v. Sparks, 996 P.2d 1043 (Utah 2000).
522. Utah Code §§ 57-21-5 to -7.
523. Utah Code § 57-21-3.
524. Id.
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a.
b.

The owner is not a partnership, association, corporation, or other business entity, and
The owner does not own any interest in three or more single family dwelling units held for sale or lease at the same time,
and
c. During a 24 month period, the owner does not sell two or more single family dwelling units in which the owner was not
residing or was not the most recent resident at the time of sale, and
d. The owner does not retain or use the services of any real estate broker or salesperson.
2. Rooms or units in dwelling where the dwellings are occupied or intended to be occupied by no more than four families living
independently of each other, if the owner actually maintains one of the rooms or units as her residence.525
3. Lodging owned or operated by a private club, not open to the public, for other than a commercial purpose, which limits the
rental or occupancy to its members.526
4. Dwelling owned or operated by a religious organization for other than a commercial purpose, which limits occupancy to
persons of the same religion. See the Utah Fair Housing Act for further exemptions that are only applicable under such Act.527
NOTE: Even if housing is exempt, the Fair Housing Acts prohibit the making of statements and advertisements, verbal or written,
which indicate a preference, limitation or discrimination based upon an individual’s membership in a protected class.528 This means
that, if it is proven that a person or entity has made a discriminatory advertisement or statement, then that person or entity can be
found liable, even if they are otherwise exempt from the remainder of the Acts’ provisions.
§ 5.10(a)(4). Disability.
The 1989 Amendments to the Federal Fair Housing Act529 require housing providers to make reasonable accommodations in policies
and procedures for qualified disabled individuals. The Act further requires housing providers to allow tenants to make reasonable
modifications to the interior and common areas of the premises, at their own expense, if they are qualified disabled individuals. The
Utah statute has tracked these requirements.
The statute also makes it unlawful to inquire whether a rental applicant has a disability or to inquire as to the nature or severity of
that handicap, unless the information is necessary to meet the requirements of tenancy or to establish their qualifications for
accommodation/modification.530
To be considered a “qualified disabled individual,” one must:
1. Have a physical or mental impairment that substantially limits one or more major life activities; or
2. Have a record of such disability; or
3. Be regarded as having such a disability.531
The definition of qualified individual with a disability does not include those who currently use illegal drugs.532
§ 5.10(a)(4)(i). Reasonable Modification of Existing Premises.
The Fair Housing Acts require a landlord to permit a qualified disabled tenant to make reasonable modifications to the interior or
common use areas of their dwelling, under the following conditions.533
1. The tenant bears the expense.
2. The modification is necessary to afford full enjoyment of the premises.
3. The tenant must agree to restore the interior of the premises to its original condition at the end of the tenancy, reasonable wear
and tear excepted, if the modifications will interfere with the future use and enjoyment of the next tenant. For example: If a
tenant needs to widen a door in order to allow a wheelchair to pass, the landlord may not require the tenant to restore the

525. Utah Code § 57-21-3(3).
526. Utah Code § 57-21-3(5).
527. Utah Code § 57-21-3(4).
528. Utah Code §§ 57-21-5(2) and 57-21-3(1)(e).
529. Pub. L. 100-430, approved September 13, 1988; 42 USC § 3601 –3631.
530. Utah Code §§ 57-21-5(2) and (3).
531. Utah Code § 57-21-2(10)(a).
532. See Americans with Disabilities Act, 42 U.S.C. §§ 12101—12300. Utah Code § 57-21-2(10)(b).
533. Utah Code § 57-21-5(4).
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doorway, since the wider doorway will not interfere with the next tenant’s use and enjoyment of the premises.
4. The tenant agrees to describe the proposed modifications in a way that assures the work will be done in a ‘workmanlike’ manner,
with any required building permits obtained.
5. The landlord may not increase the security deposit but may require the tenant to pay money, over a reasonable period, to go
into an interest-bearing escrow account. The interest must go to the tenant. The amount of this money is not to exceed the
amount reasonably expected to be required for restoration.
6. The tenant is not required to restore modifications made to the exterior or common use areas of the premises, such as ramps
from the parking lot, etc.534
§ 5.10(a)(4)(ii). Reasonable Accommodation of Rules and Practices
A landlord is also required to make reasonable accommodation in rules, policies, practices or services, if necessary for the person
with a disability to be able to use and enjoy the dwelling, including public and common use areas.535 For example, if the landlord has
a policy of assigning parking spaces based upon apartment number, a landlord may be required to reserve a space for a person with a
disability near their apartment, assuming such accommodation is necessary for the tenant to have access to the apartment. Another
example would be where a landlord must make an exception to their no-pets policy for a person who needs a seeing eye dog for a
visual impairment. Such accommodations may also be required for tenants’ guests.
§ 5.10(a)(4)(iii). Direct Threat Exception
A landlord does not have to provide housing to a person whose behavior poses a direct threat to the health or safety of others, if
a reasonable accommodation would not eliminate or acceptably minimize the risk that person poses to other residents. “Direct threat”
means a significant risk of substantial harm.536 In other words, landlords can discriminate against disabled people who pose a threat
to others.
§ 5.10(a)(4)(iv). Design and Construction Accessibility Requirements.
Covered multi-family dwellings, designed or built for first rental or sale after March 13, 1991, must be designed and constructed to
meet the Act’s accessibility requirements.537 All such buildings must have the following:538
1. At least one building entrance on an accessible route, unless it is impracticable because of the terrain or unusual characteristics
of the site. Only if the dwelling does not have elevators, and the slope from the building entrance to the parking area exceeds
10%, may the site be considered impracticable for accessible entrance purposes.
2. Accessible public and common use areas.
3. Doors sufficiently wide to allow passage for wheelchairs into the unit and within the unit.
All premises (on the ground floors and on upper floors if elevator serviced) must contain the following features of adaptable design:
1. Accessible light switches, electrical outlets, thermostats and other environmental controls.
2. Bathroom walls reinforced to allow later installation of grab bars for areas around the toilet, tub, shower stall and shower seat.
3. Kitchens and bathrooms usable so that a person in a wheelchair could maneuver around the space.
In addition to the Fair Housing Acts, Section 504 of the Rehabilitation Act, 29 USC § 794 (which governs programs or services
receiving federal money) and the Architectural Barriers Act, 42 USC § 4151 et seq. (which governs buildings built in whole or in part
with federal money) may apply to new construction. The Americans with Disability Act, 42 USC § 12101 et seq., may additionally apply
to common and public use areas. Common and public use areas include spaces open to persons other than residents, such as rental
and sales offices, under the Americans with Disability Act. When several of these laws apply, as well as when integrating these laws
with state and local building codes, always use the most stringent standard.
Although the Fair Housing Acts’ accessibility requirements do not apply to the remodeling or rehabilitation of existing buildings,
they do apply to new building additions. Similarly, if the property owner adds a new public or common use area, it too must be
accessible under the Fair Housing Acts’ requirements.539

534. Utah Code § 57-21-5(4).
535. Utah Code § 57-21-5(4)(b).
536. Utah Code § 57-21-4(2).
537. Multi-story townhouses are not considered multi-family dwellings if they do not have an elevator.
538. Utah Code § 57-21-5(4)(c); see generally 24 C.F.R. § 40.4.
539. Id.
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§ 5.10(a)(5). Familial Status.
Familial status is defined as the presence of children under the age of 18. The definition of familial status includes any person who
is pregnant or in the process of securing legal custody of an individual under the age of 18.540
§ 5.10(a)(5)(i). Frequently Asked Questions about Familial Status.
Can a property owner/manager set a higher deposit for families with children, based upon wear and tear that may occur to the
dwelling?
No. Deposits must be consistent with what would be imposed if the apartment were rented to persons without children.541
Can a property owner/manager restrict families with children or people with disabilities from renting second and third level
apartments?
No. Individuals should be given an equal opportunity to rent available housing regardless of their race, color, sex, national origin,
disability, religion, familial status or source of income.542
Can housing provider include the phrase, “Mature Couple Preferred” in an advertisement to rent an apartment?
No. This statement indicates a limitation placed upon families with children. Not only would the housing provider be liable in this
example, but the newspaper/publication would also be held liable for placing the discriminatory advertisement.543
§ 5.10(a)(5)(ii). Housing for Older Persons Exemption.
The Fair Housing laws do provide an exemption for housing designated as “housing for older persons.” HUD has set out specific
requirements in order to qualify as “housing for older persons.”544 The housing must fulfill either of the following two sets of criteria:
1. 62 and Older Housing —must be intended to be occupied and is occupied solely by residents aged 62 and over.
2. 55 and Older Housing — 80% of the occupied units must be occupied by at least one resident aged 55 and over, and the housing
provider must publish a policy statement that demonstrates an intent to be “housing for older persons.”
§ 5.10(b). Following the Process under the Fair Housing Acts.
§ 5.10(b)(1). The Utah Fair Housing Office.
The Utah Fair Housing Office (UFHO) is the state administrative agency that enforces the Utah and Federal Fair Housing Acts. The
UFHO has been in operation since January, 1993. The U.S. Department of Housing and Urban Development (HUD) granted the UFHO
full certification as a substantially equivalent agency in December, 1995. The UFHO is now fully certified as a substantially equivalent
state agency. This means that the UFHO has a contract with HUD which specifies that the UFHO will investigate most housing
discrimination claims for HUD. In return, HUD provides the UFHO with funding and monitors the UFHO’s compliance with the Federal
Fair Housing Act.
§ 5.10(b)(2). The Administrative Process.
An aggrieved person, seeking to file an administrative complaint, needs to first obtain a Housing Intake Questionnaire from the
UFHO, complete the document and return it to the UFHO. The UFHO next schedules a Resolutions Conference (alternative dispute
resolution) with the parties and provides a mediator. The UFHO has the power to seek a temporary restraining order on behalf of an
aggrieved person at any time during the administrative process.545 However, the UFHO can only seek such order if the aggrieved person
demonstrates a substantial likelihood exists that 1) their discrimination case will succeed on the merits and 2) they will suffer
irreparable harm without this order.
The UFHO assigns the case for investigation if the parties are unable to resolve the complaint in the Resolutions Conference. The
UFHO acts as a neutral fact-finding party and seeks to determine whether or not the alleged discrimination has occurred. HUD
guidelines require the UFHO to encourage mediation throughout the investigation.
If, after they complete the investigation, the UFHO finds reasonable cause to believe discrimination occurred, the UFHO will
attempt to resolve the complaint through conciliation. If conciliation is unsuccessful, the UFHO issues an informal finding of their
540. Utah Code § 57-21-2(15).
541. Utah Code § 57-21-5(b); See Fair Housing, Fair Lending Rep. (P-H) current case law report.
542. Utah Code § 57-21-5(b).
543. Utah Code § 57-21-5(2); See Fair Housing, Fair Lending Rep. (P-H) for current case law report.
544. Utah Code § 57-21-3(9).
545. 42 U.S.C. § 3610(e).
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results. Either party may then elect to pursue the claim in either an administrative forum before an Industrial Commission
administrative law judge, or in a court of competent jurisdiction. In either case, the UFHO provides legal representation for the
aggrieved person.
When deciding whether to file an administrative complaint, bear in mind the benefits as well as the drawbacks. The UFHO’s informal
finding provides the plaintiff’s attorney with a summary of the facts and analysis of the applicable law. The resulting document
resembles an appellate brief in length and depth. On the other hand, the plaintiff’s attorney may not receive such a document for a
long period of time. The UFHO operates on an extremely limited budget. For the 1996 fiscal year, the UFHO received $44,500 from
the State of Utah and $71,300 from HUD. Such limited funding results in a very small staff and limited resources.
§ 5.10(b)(3). Statutory Time Frames.
To file an administrative agency action under state/federal law a person must file a complaint with the UFHO within 180 days from
the date of alleged harm.546 If an aggrieved person misses this deadline, they may file directly with HUD within one year of the date of
alleged harm.547
An aggrieved person must file a private civil action within two years of the last alleged discriminatory act.548 Note that the aggrieved
person does not have to file a complaint with state or federal administrative agencies (HUD or the UFHO) before filing a private civil
action, and can go straight to court. The aggrieved person may commence a private civil action even though they have filed a complaint
with the UFHO. However, the UFHO is barred from continuing or commencing any adjudicative proceeding in connection with the
same claims after the beginning of the civil action.
If the aggrieved person has filed an administrative complaint and subsequently files a private civil action, the two year statute of
limitations does not include the time period during which the administrative action was pending.549
In a private civil action, either the plaintiff or defendant may apply to the court to have the court appoint them an attorney and
waive the payment of fees, costs or security if the applicant is financially unable to bear the costs of the civil action.550
§ 5.10(b)(4). Damages.
If the UFHO finds reasonable cause to believe a discriminatory housing practice has occurred, they can order the respondent to:
1. Cease any discriminatory housing practice, and;
2. Pay an award of actual damages, including damages for humiliation and embarrassment, reasonable attorney’s fees551 and
costs and;
3. Comply with any permanent or temporary injunction, temporary restraining order or other appropriate order.552
The UFHO may also assess a civil penalty, to be paid to the UFHO, in amounts up to:
1. $10,000 if the respondent has not been adjudged to have committed any prior discriminatory housing practice,
2. $25,000 if the respondent has been adjudged to have committed one or more discriminatory housing practices within a fiveyear period, and
3. $50,000 if the respondent has been adjudged to have committed two or more discriminatory housing practices during a sevenyear period.553
If the aggrieved person has filed and won a private civil action, he or she may also be awarded punitive damages.554

546. Utah Code § 57-21-9(1).
547. 42 U.S.C. § 3610(a)(1)(A)(I).
548. Utah Code § 57-21-12(1).
549. Utah Code § 57-21-12(2).
550. Utah Code § 57-21-12(5)(a) and (b).
551. Typically, the UFHO will award the full amount of attorney’s fees that are requested by the complainant without attempting to evaluate the
"reasonableness" of the fees requested. Injured Workers Ass'n of Utah v. State, 2016 UT 21, ¶ 43, 374 P.3d 14, 24. In order to challenge a fee determination, a
respondent must file an appeal with the district court, which is empowered to determine reasonableness.
552. Utah Code § 57-21-12(7)(c).
553. Utah Code § 57-21-11(2).
554. Utah Code § 57-21-12(7)(b).
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§ 5.10(b)(5). Retaliation.
If a landlord/Respondent takes any adverse action against a complainant after the complainant has engaged in a protected activity,
the complainant may file a claim for retaliation, even if its original complaint was without merit and asserted in bad faith.555
§ 5.10(b)(6). References and Administrative Enforcement Agencies.
Fair Housing Information Clearinghouse - (800) 795-7915
Fair Housing-Fair Lending Reporter (Prentice-Hall)
Fair Housing Advocate–http://www.fairhousing.com
Industrial Commission of Utah
Anti-Discrimination Division
Fair Housing Office (UFHO)
160 East 300 South, Third Floor
Salt Lake City, UT 84111
(801) 530-6801
1-800-222-1238
Denver Regional Office of FHEO
U.S. Department of Housing and Urban Development
1670 Broadway
Denver, Colorado 80202-4801
(303) 672-5437
(800) 877-7353
§ 5.11. Assignment of Rents.
§ 5.11(a). Utah Uniform Assignment of Rents Act.
The Uniform Assignment of Rents Act establishes procedures for the “assignment of rents,” which is “a transfer of an interest in
rents in connection with an obligation secured by real property located in [Utah] and from which the rents arise.”556 The purpose of
the Act is to promote uniformity of the law and to coordinate with Article 9 of the Uniform Commercial Code in the area of assignments
of rent.557
The assignment is done through a security instrument, which may be recorded.558 When recorded, the assignment creates a
security interest in rents to accrue prior to foreclosure as an interest that is distinct from any lien on the property that produces the
rents.559
If the assignor defaults or otherwise agrees to the enforcement of the assignment of rents, the assignee has three options. First,
the assignee may appoint a receiver to collect the rents if the assignor has agreed to it in writing, if “it appears likely that the real
property may not be sufficient to satisfy the secured obligation, or [if] the assignor has failed to turn over … proceeds that the assignee
was entitled to collect.”560 Second, the assignee may send to the assignor a notification demanding the assignor pay any rents that the
assignee is entitled to collect.561 Finally, the assignee may give the tenant a notification demanding that the tenant pay to the assignee
all unpaid accrued rents, as well as all unaccrued rents as they accrue.562

555. 42 U.S.C. § 3617 (“It shall be unlawful to coerce, intimidate, threaten, or interfere with any person in the exercise or enjoyment of, or on account of his
having exercised or enjoyed, or on account of his having aided or encouraged any other person in the exercise or enjoyment of, any right granted or protected
by section 3603, 3604, 3605, or 3606 of this title.”)
556. Utah Code § 57-26-102.
557. Utah Code §§ 57-26-115 and -117.
558. Utah Code § 57-26-105.
559. Utah Code §§ 57-26-104 to -105.
560. Utah Code § 57-26-107.
561. Utah Code § 57-26-108.
562. Utah Code § 57-26-109.
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§ 5.11(b). Triple Net Leases.
Often used for commercial purposes, triple net leases allow the property owner to assign responsibility for real estate taxes,
insurance, and maintenance in addition to rent to the lessee. Utah courts have also gone further in allowing owners to contract out of
liability for “all covenants, restrictions, and conditions now or hereafter of record which may be applicable.”563 In Holladay Towne Ctr.,
LLC v. Brown Family Holdings, LLC, an easement was found on the property in favor of an adjoining landowner interrupting the lessee’s
plans for development.564 The court found that terms of the lease did not convey the property free of encumbrances and if the lessee
wanted to have the easement removed, it would be responsible for the cost. 565
§ 5.12. State and Federal Measures Enacted in Response to COVID-19.
On May 15th 2020, the Governor of Utah exercised his authority to suspend the Utah eviction and unlawful detainer statute566 with
respect to tenants current in their rent payments through March 31, 2020, who suffered wage or job loss as a result of COVID-19, have
undergone self-isolation or quarantine in compliance with an order issued by the Utah Department of Health or a local health
department, or have tested positive for COVID-19.567 The order was effective through May 15, 2020, and did not order rent forgiveness
or release individuals from rental agreements. All tenants who withheld rent under the order were required to pay back rent when
the order expired.
In April 2020, Congress passed the Coronavirus Aid, Relief, and Economic Security Act (CARES) which enacted a moratorium barring
landlords from evicting tenants from rental units in properties: (1) that participate in federal assistance programs, (2) are subject to a
“federally backed mortgage loan,” or (3) are subject to a “federally backed multifamily mortgage loan.” 568

563. Holladay Towne Ctr., L.L.C. v. Brown Family Holdings, L.L.C., 248 P.3d 452 (Utah 2011).
564. Id. at 454.
565. Id. at 465.
566. Utah Code § 78B-6-802(c).
567 . Utah Executive Order No. 2020-13.
568. 116 P.L. 136, 2020 Enacted H.R. 748 § 4024, 134 Stat. 281. See Cong. Res. Svc., CARES Act Eviction Moratorium, Apr. 7, 2020,
https://crsreports.congress.gov/product/pdf/IN/IN11320.
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CHAPTER 6 - PROPERTY ISSUES IN AGRICULTURE AND FARM LAW
§ 6.01. Introduction.
Land used for farming is subject to the same real property laws and regulations as any other land similarly situated, so the other
chapters of this book are broadly applicable to agriculture and farm land. However, farms and agricultural activity sometimes give rise
to special public policy considerations, and these may be reflected in state law, especially legislation.1 In this chapter, special legislative
attention to farm issues is analyzed.
§ 6.02. Nuisance Liability and Farming.
Throughout the United States, it has been common for ordinary farming operations to be enjoined as nuisances and forced to
relocate as urban and suburban development encroaches. While that situation is sometimes unavoidable, as human health, safety
and convenience are usually paramount policy considerations, Utah and several other states have provided some additional legislative
protection for ordinary farming operations. In Utah this protection takes the form of a legal presumption that the operations are
reasonable and a declaration that they do not constitute a nuisance, unless they “substantially” adversely affect public health and
safety:
Activities conducted in the normal and ordinary course of agricultural operations or conducted in accordance with sound
agricultural practices are presumed to be reasonable and not constitute a nuisance.2
(3) (a) Activities conducted in the normal and ordinary course of agricultural operations, as defined in Subsection
4-44-202, and conducted in accordance with sound agricultural practices are presumed to be reasonable and not
constitute a public nuisance under Subsection (1).
(b) Agricultural operations undertaken in conformity with federal, state, and local laws and regulations, including zoning
ordinances, are presumed to be operating within sound agricultural practices.3
To date no issues under this law have been litigated in a Utah court of last resort.
Additionally, the Utah legislature has provided for the creation of special areas of protection, called “agriculture protection areas,”
which afford even greater legal benefits to those conducting farming or ranching operations within such an area.4 These special
protection areas are created by petitioning the law-making bodies of county and municipal governments for designation as such.5 The
protections offered include a mandate to county and municipal governments to encourage and protect agricultural uses of the land,
and a provision preventing them from rezoning such an area without written approval from every landowner within the area.6 Another
provision requires that in residential developments within 300 feet of any such zone sellers are required to give notice to all potential
buyers that they take their homes subject to the agricultural uses of the protected zone.7
Utah has created the offense of criminal trespass on agricultural and range lands, and the offense of cutting, destroying, or
rendering ineffective the fencing of agricultural or range lands.8 Utah law also includes a criminal penalty and fine for obstructing a
competitive process to lease property for natural resource or agricultural production.9
Utah law prohibits interference with agricultural operations by persons who (1) record “an image of, or sound from, an agricultural
operation under certain circumstances,” or (2) under false pretenses gain access to or employment at agricultural operations with the

1. See, e.g., Utah Code § 78B-6-803 (right of agricultural tenants to hold over under certain circumstances).
2. Utah Code § 4-44-202.
3. Utah Code § 4-44-202.
4. Utah Code §§ 17-41-101 to -406.
5. Utah Code § 17-41-301.
6. Utah Code § 17-41-402.
7. Utah Code § 17-41-403.
8. Utah Code § 76-6-206.3.
9. Utah Code § 76-6-523.

184

intent of recording images or sounds from agricultural operations.10
§ 6.03. Farms and Highways.
Utah has enacted vehicle size, load and weight limitations for vehicles using all Utah highways. These limitations are made
specifically not applicable to certain farm vehicles, described as “implements of husbandry incidentally moved on a highway while
engaged in an agricultural operation or incidentally moved for repair or servicing.”11 In place of those limits, legislation imposes other
conditions for use of highways by farm vehicles and implements, including escort vehicles, restrictions on movement after dark, and
requirements of permits for oversized vehicles. These conditions often do not apply when the implement is being moved on the
highway in connection with farm operations rather than being simply relocated.12
§ 6.04. Liability to Recreational Users.
Farm land, like all other land in Utah, is subject to the provisions limiting landowner liability to recreational users.13 Thus farmers
are under no duty to keep the premises safe or to warn of dangerous conditions on their land that may be used by others for
recreational purposes.14 This limitation of liability does not apply if an admission fee is charged or the landowner’s conduct is willful
or malicious,15 and in any event the recreational user is still held to a duty of care.16 Utah statutory provisions define the liability of
landowners, generally, to trespassers.17
§ 6.05. Rights and Liabilities Related to Fences and Animals.
Farmers who use contiguous lands are often in a position to cooperate in their fence arrangements. Utah law declares the
respective owners’ responsibilities for partition fences, or for fences that become partition fences when one owner wishes to enclose
land using another’s existing fence as part of the enclosure. The statutory formula is that the parties’ shares of construction and
maintenance costs are apportioned according to the amount of the land enclosed.18 This formula is easy enough to apply if two persons
are agreeing to fence the same enclosure, but it is awkward in every other situation. Indeed, it would be more straightforward for the
parties to simply agree to share the costs connected with the part of the fence they hold in common, but the statute does not invite
its provisions to be superseded by private agreement. If trees stand on the boundary line between properties, they are owned by both
owners as tenants in common.19
Also relevant to farmlands is the state law imposing misdemeanor and private civil liability on any person “who willfully throws
down a fence or opens bars or gates into any enclosure other than the person’s own enclosure or into any enclosure jointly owned or
occupied by such person and others, and leaves it open....”20 Similarly, it is unlawful to destroy or deface signs and enclosures on
private land.21 Enhanced penalties are imposed on persons who commit criminal offenses with the intent to interfere with agricultural
operations.22
Farmers and landowners generally are required to bury dead domestic animals found on their property within a reasonable time
10. Utah Code § 76-6-112.
11. Utah Code § 72-7-401(2)(d); Utah Farm Bureau Mut. Ins. Co. v. Orville Andrews & Sons, 665 P.2d 1308 (Utah 1983) (a truck which the farmer modified
and used for the sole purpose of feeding cattle was a “farm implement,” even though the vehicle made daily 11-mile trips on the highway).
12. Utah Code § 72-7-407.
13. Utah Code §§ 57-14-101 et seq.
14. Utah Code § 57-14-201.
15. Utah Code § 57-14-204; Golding v. Ashley Central Irrigation Co., 902 P.2d 142 (Utah 1995) (the owner of an irrigation canal in which a 17-year-old boy
drowned owed only the common law duty to refrain from willful or malicious failure to guard or warn against a dangerous condition).
16. Utah Code § 57-14-205.
17. Utah Code § 57-14-301.
18. Utah Code § 4-26-102; Rich v. Stephens, 11 P.2d 295 (Utah 1932); Lindley v. Bradshaw, 141 P. 300 (Utah 1914).
19. Robins v. Roberts, 15 P.2d 340 (Utah 1932).
20. Utah Code § 4-26-101.
21. Utah Code § 23-20-15.
22. Utah Code § 76-6-109.
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after the animals’ death.23 Of course, it is unlawful to deposit a dead animal on another’s property without the landowner’s consent.24
Utah law relating to “estrays” is especially applicable to farmers and ranchers. “Estray” means generally “any unbranded sheep,
cattle, horses, mules, or asses found running at large,” or any such animals that are branded, or unbranded swine, but whose owner
cannot be found. Unweaned animals running with their mothers are not included.25
Counties are responsible for disposition of estrays within their boundaries, and their first duty is to take possession of any estrays
and try to find their owners. If an owner cannot be found, the estrays may be sold at a livestock or other appropriate sale.26 Persons
who find and give notice of estrays, or deliver estrays to the county or an animal control officer, are relieved of liability to third persons,
up to the value of the animal.27 Persons who care for estrays are entitled to reimbursement.28
Owners of animals that trespass on the land of another are liable in damages for the trespass, except in cases where the trespassing
animal is located in a county that requires the land to be fenced, and the land is not fenced.29 Similarly, if the animal entered the
property via a “historic livestock trail”30 and the property accessed from the trail was not properly fenced at the time of the trespass,
the animal’s owner may be liable for trespass. Limitations on liability under these provisions do not apply if the trespass is willful and
intentional.31 Utah municipalities are prohibited from adopting any breed-specific rule, regulation, policy or ordinance regarding
dogs.32
Counties may, by ordinance, “declare and enforce a general policy within the county for the fencing of farms, subdivisions, or other
private property, to allow domestic animals to graze without trespassing on farms, subdivisions, or other private property.”33
Specialized fence ordinances may be enacted by the state.34
Utah has created the offense of criminal trespass on agricultural and range lands, and the offense of cutting, destroying, or
rendering ineffective the fencing of agricultural or range lands.35
§ 6.06. Environmental Issues Related to Farms.
§ 6.06(a). Coal Mine Reclamation.
Parties who submit coal mining applications and reclamation plans must demonstrate that the proposed operation will not
interrupt or preclude farming on alluvial floors, unless the lands are undeveloped range land not significant to farming or the acreage
is so small that impact will be negligible.36 If the land at issue is prime farmland,37 a permit will be issued only if the operator can

23. Utah Code § 4-31-102.
24. Utah Code § 4-31-103.
25. Utah Code § 4-25-102; Bountiful City v. DeLuca, 292 P. 194 (Utah 1920) (“running at large” means strolling about without restraint or confinement, roving
or rambling at will).
26. Utah Code § 4-25-201.
27. Utah Code § 4-25-202.
28. Utah Code § 4-25-203.
29. Utah Code § 4-25-205; Gillmor v. Gillmor, 745 P.2d 461 (Utah App. 1987) (a landowner was not required to supply proof of daily eyewitness accounts of
trespass by the adjoining landowner’s sheep in order to recover damages); Bastian v. King, 661 P.2d 953 (Utah 1983) (the statute does not violate federal or state
constitutional due process provisions by placing liability for trespassing cattle on the owners of such cattle in a county without a fence ordinance); Nelson v.
Tanner, 194 P.2d 468 (Utah 1948) (owner of swine had an absolute duty to restrain them from going onto the lands of another); Mower v. Olsen, 164 P. 482 (Utah
1917) (the statute basically conforms to the common-law rule that requires owners to restrain their animals within their own lands).
30. Utah Code § 57-13b-102.
31. Nelson v. Tanner, 194 P.2d 468 (Utah 1948) (owner of swine had an absolute duty to restrain them from going onto the lands of another); Mower v.
Olsen, 164 P. 482 (Utah 1917); Jones v. Blythe, 93 P. 994 (Utah 1908).
32. Utah Code §18-2-101.
33. Utah Code § 4-25-204.
34. See, e.g., Utah Code § 4-39-201 (fencing requirements for domesticated elk facilities).
35. Utah Code § 76-6-206.3
36. Utah Code § 40-10-11(2)(e).
37. Defined in Utah Code § 40-10-3(17).
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demonstrate the ability to restore the land to a yield level at least as high as non-mined prime farmland in the surrounding area.38
§ 6.06(b). Pesticides.
Farmers, like other residents, are subject to the Utah Pesticide Control Act, which regulates distribution of pesticides and may
require applicators to be licensed.39
§ 6.06(c). Wildlife.
In 1979 Utah adopted the Agricultural and Wildlife Damage Prevention Act,40 intended to both promote agricultural production
and preserve wildlife resources. Among other things, the act requires permits in order to use aircraft for activities protecting crops,
land, water, wildlife or livestock,41 and imposes annual fees on owners of sheep, goats, cattle and turkeys.42
If a big game animal is damaging crops, the crop owner should notify the Division of Wildlife Resources to remove the animal, or,
under some circumstances, the owner is permitted to kill the animal. Also, an owner may request the Division to take other measures,
such as a controlled hunt, to mitigate damage caused by big game animals to livestock forage, fences, or irrigation equipment on
private land; the division may provide to private claimants compensation for damage caused by big game animals.43
Utah law permits persons to establish and maintain private wildlife farms.44
§ 6.06(d). Weeds.
The Utah Noxious Weed Act45 establishes state and county agencies to address weed control, and also authorizes private property
with uncontrolled noxious weeds to be declared a public nuisance.46 The owner of the property may be required to reimburse the
county for its weed control activities on that property.47
§ 6.06(e). Burning.
Incorporated municipalities and counties are authorized to require burning permits, “except that a municipality or county may not
require a burning permit for the burning of fence lines on cultivated lands, canals, or irrigation ditches, provided that the individual
notifies the nearest fire department of the approximate time that the burning will occur.…”48
§ 6.06(f). Forest Practices.
Under the Utah Forest Practices Act, adopted in 2001, those who cultivate and harvest trees, other than nursery trees or Christmas
trees, are required to register and give certain notifications.49
§ 6.07. Property Rights of Agricultural Cooperative Associations.
Utah law permits persons to form agricultural cooperative associations50 for almost any purpose associated with agriculture.51
38. Utah Code § 40-10-11(4)(a)(i).
39. Utah Code §§ 4-14-101 to -111.
40. Utah Code §§ 4-23-101 to -111.
41. Utah Code § 4-23-106.
42. Utah Code § 4-23-107.
43. Utah Code §§ 23-16-2 to -7.
44. Utah Code 23-13-8.
45. Utah Code §§ 4-17-102 to -115.
46. Utah Code § 4-17-110.
47. Utah Code § 4-17-110.
48. Utah Code § 11-7-1(2)(a).
49. Utah Code §§ 65A-8A-101 to -106.
50. Utah Code §§ 3-1-1 to -46.
51. Utah Code § 3-1-4.
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Discussion of the activities of such an association is beyond the scope of this work, except to note that it is empowered “to acquire,
hold, sell, dispose of, pledge, or mortgage, any property which its purposes may require....”52
§ 6.08. Tax Issues Related to Farms.
Under Utah’s Farmland Assessment Act,53 land in agricultural use is entitled to be evaluated and assessed for property tax purposes
at its value for agricultural use. Once the land is no longer qualified for lower property taxation as land in agricultural use, it is subject
to a rollback tax, consisting of the entire amount of taxation saved because of the lower valuation and assessment under the act.54
Some land may qualify for an “urban farming” tax assessment.55
§ 6.09. Land Use Issues Related to Agriculture.
State law authorizes local governments to create agricultural protection areas.56 In addition, local governments may create zoning
or other land use designations relating to land in agricultural use. These enactments may be motivated by such policies as preserving
farmland, preserving green belts around developed areas, accommodating encroaching development while still maintaining lower
densities, among others.57 As with tax issues related to farms, these issues often turn on whether land can be characterized as
agricultural land.

52. Utah Code § 3-1-9(2)(f).
53. Utah Code §§ 59-2-501 to -516; Utah Const. art. 13, § 3.
54. Utah Code § 59-2-506; County Bd. of Equalization of Wasatch County v. Stichting Mayflower Recreational Fonds, 6 P.3d 559 (Utah 2000) (review of
decision concerning land that qualified for preferential greenbelt tax treatment under the Farmland Assessment Act); County Bd. of Equalization v. Utah State
Tax Comm’n, 944 P.2d 370 (Utah 1997) (rollback tax did not apply to an association which was paying privilege tax to use federal land for agricultural purposes
and then was forced to relinquish its land use rights).
55. Utah Code §§59-2-1701 et seq.
56. Utah Code §§ 17-41-401 et seq. Agricultural protection areas do not affect benefits afforded under the Farmland Assessment Act. Utah Code § 17-41401(1).
57. See, e.g., Bradley v. Payson City, 17 P.3d 1160 (Utah App. 2001); vacated, 70 P.3d 47 (Utah 2003) (vacated because appellate court lacked jurisdiction;
denial of requested zoning change from residential agricultural zone); Harmon City, Inc. v. Draper City, 997 P.2d 321 (Utah App. 2000) (denial of request to rezone
land from residential/agricultural to “neighborhood commercial district”).
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CHAPTER 7 - INTERESTS IN STATE AND FEDERAL LANDS
§ 7.01. Management of State Lands.
§ 7.01(a) Acquisition and Management of State Lands, Generally.
In Utah, the state has acquired title to land through three general routes: (i) the original grant of “school and institutional trust”
lands by the Federal government upon Utah’s entry into the Union (see subsection (a)(1), below), (ii) the state’s sovereign title to
navigable waterways and stream beds through application of the equal footing principle,1 and (iii) various other grants of land to the
state through gifts, transfers, exchanges and sales. In some cases, land acquired through route (iii) can become “school and
institutional trust land” treated like the original trust land grant described in clause (i) above. Pursuant to Article XX(1) of the Utah
Constitution, other lands acquired by the state “shall be held in trust for the people, to be disposed of as may be provided by law, for
the respective purposes for which they have been or may be granted, donated, devised or otherwise acquired.”
§ 7.01(a)(1) School and Institutional Trust Lands.
Thomas Jefferson originally proposed that land should be set aside in each new state entering the Union to support public schools
and other public institutions. In 1841, Congress provided that 500,000 acres of public land should be granted to each state admitted
to the Union for purposes of “internal improvement”.2
When Utah became a state in 1896, Congress granted land (referred to as “trust land”) to the new state with the proviso that
revenue earned from the sale or lease of such land be placed into permanent endowments for twelve institutional purposes: public
education; the Utah School for the Deaf; Utah School for the Blind; Utah State Hospital; Juvenile Justice Services; Miners Hospital;
University of Utah; Utah State University; Colleges of Education; College of Mines and Earth Sciences; reservoirs; and buildings.3 Utah’s
Enabling Act also provided that 5% of the proceeds from the sale of Federal lands within the State would be used as a permanent fund
for the support of the common schools within the state.
Trust land parcels were allocated by apportioning the state into townships of six by six miles each, then dividing each township into
36 square-mile sections. The state was granted sections 2, 16, 32, and 36 in each township for public schools, resulting in a
checkerboard of land ownership. All other designated state institutions were granted fixed amounts of acreage. Approximately 6.6
million acres of trust land were originally granted by the Federal government to the state of Utah including, among other parcels,
256,000 acres for the University of Utah; 200,000 acres for Utah State University; 500,000 acres for the establishment of permanent
reservoirs; 100,000 acres for the state hospital; and the 160 acres at the south end of the Salt Lake Valley upon which the State Prison
is situated.
§ 7.01(a)(2) Unavailability and Exchange
If trust land granted to the state is unavailable for use because of preemption or prior entry, the state may make an in-lieu selection
of other federal lands, subject to approval by the Secretary of the Interior.4 Until 1967 such selections were made on an acre-for-acre
basis. However, fearing that valuable lands were flowing too easily out of federal ownership, the Secretary initiated the “Grossly
Disparate Value” policy, which disapproved indemnity applications for state selections of land whose value was not proportional to
the land lost and required the state to select lands that were roughly equivalent in value rather than in acreage. Utah sued because it
had hoped to select a 157,000 acre parcel of extremely valuable oil shale lands in the Uintah mountains in lieu of other lands of much
less value that had been lost by preemption or prior entry. In 1980, the U.S. Supreme Court held that the Secretary’s policy was not
an abuse of discretion and was moreover, faithful to Congress’ intent in providing in-lieu grants to the states.5
Under the 1976 Federal Land Policy and Management Act (FLPMA), the Federal Bureau of Land Management (BLM) may conduct
land exchanges with states to consolidate ownership of scattered tracts for more efficient management and to enable BLM to acquire
environmentally sensitive areas while transferring public lands into non-Federal ownership for local needs. This land exchange
authority has been exercised to address issues arising with the designation of new Federal parks, monuments and other restricted
uses.
1. The “equal footing principle” provides that upon admission to the Union as a state, a new state has the same sovereign rights in lands as enjoyed by the
thirteen original states. See Utah v. United States, 403 U.S. 9, 10 (1971) (applying principle to submerged bed of Great Salt Lake).
2. Act Sept. 4, 1841, ch. 16, § 8, 5 Stat. 455 (codified at 43 U.S.C. § 857).
3. Utah Enabling Act, Act of July 16, 1894, ch. 138, 28 Stat. 107.
4. See 43 U.S.C. §§ 851-853.
5. Andrus v. Utah, 446 U.S. 500, 520 (1980); see also Utah v. Kleppe, 586 F.2d 756 (10th Cir. 1978); Sally K. Fairfax, Jon A. Souder & Gretta Goldenman, The
School Trust Lands: A Fresh Look at Conventional Wisdom, 22 Envtl. L. 797, 836 n.144 (1992).

In 1996 President Clinton, acting under authority of the Antiquities Act,6 designated nearly 2 million acres as Grand StaircaseEscalante National Monument in southern Utah. Included within the designated boundaries of the new monument were nearly
180,000 acres of state trust lands and more than 24,000 acres of state owned mineral interests. This is in addition to the 200,000 acres
of trust land located in other National Parks and Forests within the state. To remedy the problem of now unusable inheld land,
Congress enacted legislation 1998 under which the state received $50 million in exchange for all its land located within the National
Monument, Parks and Forests, 139,000 acres of other federal lands not located within National Parks or Forests and other extensive
and valuable mineral rights.7
Further disputes emerged in 2002, when, as reported in a 2009 Congressional report,
the Department of the Interior and the State of Utah negotiated a land exchange in the San Rafael Swell area of Utah,
which was subsequently introduced as H.R. 4968 in the 107th Congress. That legislation was extremely controversial,
with a number of Bureau of Land Management (BLM) employees and public interest groups issuing charges of
manipulation of data and valuations. As a result of these charges, several investigations were launched which confirmed
that the Department of the Interior engaged in improper negotiation and valuation procedures on the exchange.
Consequently, the proposed exchange was abandoned, disciplinary action was taken against several senior officials, and
the Department of the Interior overhauled its land exchange procedures.8
In 2009, a less controversial land exchange was effected with respect to an exchange between the State of Utah and the United
States government of approximately 25,000 acres of state trust lands and mineral interests, for approximately 35,000 acres of federal
lands and mineral interests in Grand, San Juan and Uintah counties.9 The exchange was completed by 2014.
Most recently, in 2019, Congress enacted the John D. Dingell, Jr. Conservation, Management, and Recreation Act which, among
other things, designated the 217,000 acre San Rafael Swell Recreation Area in Emery County and the nearby Jurassic National
Monument.10 As part of the deal, BLM agreed to transfer to SITLA approximately 90,000 acres across the state, and SITLA agreed to
transfer to BLM 108,000 acres, mostly in the San Rafael Swell.11
§ 7.01(a)(3). Authority for Management of State Lands.
The management of state trust lands in Utah is carried out by the School and Institutional Trust Lands Administration (SITLA). SITLA
was created in 1994 as an independent governmental agency.12 Before that time the management of trust lands was performed by
the Division of State Lands and Forestry, which is now the Division of Forestry, Fire and State Lands.13 SITLA operates under the
direction of a Board of Trustees (Board), the members of which are appointed by the governor.14 The duties of the Board include
establishing policies for the management of SITLA and recommending to the governor and the Legislature any necessary or desirable
changes in statutes relating to the trust or their trust responsibilities.15 SITLA manages approximately 3.4 million surface acres and 4.7
million mineral acres and has the authority to buy, lease, trade or sell lands in its efforts to serve the trust beneficiaries.16
In addition, to SITLA, the Utah Department of Natural Resources, Division of Forestry, Fire and State Lands (the Division) manages
Utah’s navigable waters and the beds beneath those waters as well as the mineral rights for non-SITLA managed state lands when
requested or designated for other state agencies that own or manage these lands for other purposes such as parks, wildlife, highways,
etc., which take precedence over mineral leasing. The Division currently manages approximately 2 million acres. Other agencies

6. 16 U.S.C. § 431.
7. Utah Schools and Land Exchange Act of 1998, Pub. L. 105-335, Oct. 31, 1998, 112 Stat. 3139 (codified at 16 U.S.C. § 431).
8. H. Rep. 111-179, Utah Recreational Land Exchange Act of 2009, Jun. 23, 2009.
9. Utah Recreational Land Exchange Act of 2009, Pub. L. 111-53, Aug. 19, 2009, 123 Stat. 1982.
10. John D. Dingell, Jr. Conservation, Management, and Recreation Act, Pub. L. 116-9, Mar. 12, 2019, 133 Stat. 619.
11. Rachel Fixsen, Collaboration and compromise on Emery County bill, Moab Sun News, Apr. 2019, https://www.moabsunnews.com/news/article_470580685706-11e9-acb1-734fd292a287.html.
12. Utah Code § 53C-1-201(2).
13. Utah Code § 53C Compiler’s Notes (1996).
14. Utah Code § 53C-1-202 .
15. Utah Code § 53C-1-204 . See also Nat’l Parks Conservation Ass’n v. Bd. of Trs., 231 P.3d 1193 (Utah 2010) (outlining responsibilities of the SITLA director
and board of trustees).
16. Bureau of Economic and Business Research, An Analysis of a Transfer of Federal Lands to the State of Utah 1, Table 1.1 (2014).
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managing land in Utah include the Department of Transportation (2,150 acres) and various other state agencies (636 acres).17
Both agencies issue mineral leases to the public, but there is a significant difference between the purposes of the agencies that
affects the way they approach leases. The primary purpose of SITLA is to maximize the revenue brought in by the lands it holds in
trust. In this respect SITLA acts much as a private trustee would, putting a premium on income and the capacity to produce income in
the future and placing lesser emphasis on non-economic values of its lands.18 The Division, on the other hand, attempts to balance
competing legitimate interests, such as wildlife preservation and the preservation of scenic value of land, when issuing leases.
Another distinction is that the Division issues mineral leases not only for the waters and land it manages, but also for any state land
managed by state agencies other than the Division and SITLA. These other agencies, such as the Department of Transportation, decide
whether to allow mineral leasing, but turn over the management of leases to the Division.
This chapter focuses on the policies of SITLA. The provisions for leases issued by the Division are in many cases similar to those of SITLA
and are found in Utah Code Annotated § 65A and in Utah Administrative Code R652, respectively.
To obtain a lease of trust lands, an applicant must submit an application on a form (or exact copy of a form) provided by SITLA,
along with the appropriate application fee and the first year’s rental.19 20
§ 7.01(a)(4). Assignment of Leases.21 22
Any special use lease may be assigned to any person, firm, association or corporation qualified to hold a trust-land lease. Only
mineral leases may be assigned in part, but assignments of less than a quarter-quarter section (40 acres) will not be approved unless
otherwise authorized by SITLA. Mineral leases are limited to no more than four sections (2,560 acres) unless approved by SITLA. All
assignments must be approved by SITLA. An assignment of a special-use lease becomes effective on the day it is approved. The assignor
remains responsible until the effective date.
Assignments must be good and sufficient legal instruments, properly executed and acknowledged, which set forth the serial
number of the lease, the land involved, the name and address of the assignee and the interest being transferred. With mineral leases,
each assignment must affect or concern only one lease unless good cause is shown.
The general procedure for assignments of state lands is: (1) the assignment must be prepared and executed in duplicate, complete
with acknowledgments; (2) each copy must have attached to it an acceptance of assignment duly executed by the assignee; (3)
assignments must be accompanied by the prescribed fee. A copy of the fee schedule is available at the Administration offices.
§ 7.01(a)(5). Forfeiture.
In the event that any financial obligation is not received by its contractual due date, SITLA will send a written cancellation notice
by certified mail, return receipt requested. If payment is not received by SITLA on or before the cancellation date, which in most cases
is 30 days after the postmark date stamped on the receipt for certified mail, the lease becomes subject to cancellation, forfeiture or
termination without further notice.23
§ 7.01(a)(6). Appellate Procedure.
Final actions by SITLA may be appealed to the Board, except where no appeal is available by designation of SITLA. An appeal may
be initiated by any person directly affected by a SITLA action. A written petition must be filed within 14 days of the mailing date of the
final agency action requesting an adjudicative proceeding or the final Trust Lands Administration action will become unappealable.24
The Board has power to hold formal and informal adjudicative proceedings, pursuant to which the Board may administer oaths and

17. Id.
18. Archer v. Bd. of State Lands & Forestry, 907 P.2d 1142 (Utah 1995) (The Division did not fail to consider the best interests of the trust when it approved
the assignment, even though a pipeline company failed to meet all regulations, because the Director of the Division is given discretion under the administrative
rules for this purpose. See Utah Admin. Code R640-40-1700); Nat’l Parks & Conservation Ass’n v. Bd. of State Lands, 869 P.2d 909 (Utah 1993) (emphasizing the
Division’s fiduciary duty to maximize the monetary return on School Trust Lands and holding that the Division and its Board did not violate that fiduciary duty when it
gave higher priority to monetary value than scenic, aesthetic and recreational value in approving a land exchange). For a discussion of the case, see Susan Mueller,
Priorities of the Trustee in Administering Utah’s School Trust Lands, 1994 Utah L. Rev. 414.
19. Utah Admin. Code R850-3-300.
20. https://trustlands.utah.gov/contact-us-directory/general-inquires/.
21. Utah Admin. Code R850-30-900.
22. Utah Admin. Code § 850-25-200
23. Utah Admin. Code R850-5-200 .
24. Utah Admin. Code R850-8-1000.
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issue subpoenas to compel the attendance of witnesses and the production of books and papers.25
Only after all available administrative remedies have been exhausted, a party may then obtain judicial review of a final order issued
in an adjudicative proceeding.26 The scope of judicial review of decisions made by the Administration is limited to an inquiry into
whether the Administration has acted in excess of its powers or jurisdiction. The courts may not review for the purpose of correcting
mere irregularities.27 The courts will not direct by mandamus how discretionary power vested in the SITLA will be exercised,28 but the
courts do have authority to issue writes of mandamus where SITLA or one of its officers, refuses to perform a clear statutory duty.29
Rules promulgated by SITLA are prohibited only where they nullify or waive the provisions of statutory law.30
§ 7.01(b). Types of Leases.
§ 7.01(b)(1). Mineral Leases.
SITLA has the power to lease mineral rights on its lands and on trust lands that have been sold by the state with the mineral rights
reserved to the state.31 Such general reservations do not include common varieties of sand and gravel, but such may be reserved if
approved by the director of the Administration.32
Types of mineral leases include those for metalliferous minerals, oil shale, coal, potash, phosphate, oil, gas and hydrocarbon, clay
minerals, building stone and limestone, gemstone and fossil, gypsum, gilsonite, volcanic material, industrial sands, and mineral salts.33
Each type of lease has its own form which must be used in applying for issuance of the lease. Applications may be made for minerals
not included in the above categories and leases for them may be issued at the Board’s discretion.34
§ 7.01(b)(1)(i). Applications.
Any citizen of legal age or any firm, association or corporation qualified to do business in the state of Utah and not in default under
the laws governing such qualification is a qualified applicant for a mineral lease, provided also that the applicant is not in default with
the Administration.35
Leases of mineral rights are generally granted on the basis of competitive bidding. A notice of the available lease is posted in SITLA’s
office, or on its website, describing the land, the mineral lease available and the last date (at least 15 days after notice is posted) on
which bids will be received. All applications filed before the closing date are considered as having been filed simultaneously, and they
must be submitted in sealed envelopes or as required by the online bidding process, and disclosed in SITLA’s office at 10 a.m. of the
first business day following the last day on which bids may be received. The lease is awarded to the highest responsible, qualified
bidder in terms of the bonus paid in addition to the first year’s rental.36 The bid must at least equal the rental rate for the substance
to be leased and is used as the rental for the first year of the lease (see below).37 Any amount that is over the set rental rate is
considered a one-time bonus. In case of identical bids, the right to lease is determined by a public drawing.38 If no satisfactory bid is
received in the competitive bidding stage, the mineral lease becomes available on an “over-the-counter” basis and the first adequate
25. Utah Admin. Code R850-8-1100200.
26. Utah Admin. Code R850-8-1800.
27. Whitemore v. Candland, 151 P. 528 (Utah 1915) (appraisal by only one member of board of land commissioners is somewhat irregular but not void. The
cases cited in this section were decided before SITLA was created and refer to the Division of State Lands and Forestry, the governmental entity that oversaw
school trust lands prior to the creation of SITLA).
28. Miles v. Wells, 61 P. 534 (Utah 1900).
29. Archer v. Utah State Land Bd., 392 P.2d 622 (Utah 1964).
30. McKnight v. State Land Bd., 381 P.2d 726 (Utah 1963).
31. Utah Code § 53C-2-401.
32. Utah Code § 53C-2-401.
33. Utah Admin. Code R850-25-100.
34. Utah Admin. Code R850-25-100.
35. Utah Code § 53C-2-404, Utah Admin. Code R850-3-200.
36. Utah Code § 53C-2-407.
37. Utah Admin. Code R850-25-700.
38. Utah Code § 53C-2-407.
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bid received by SITLA will be accepted. SITLA is authorized to grant mineral leases by public oral auction, but rarely does so. It is a
third-degree felony to obstruct the leasing of real property for natural resource or agricultural production by bidding for a lease as
part of a competitive process, with the intention, at the time of the bid, of not paying for the lease, and failing to pay the for the lease
in full.39
Defective applications will be returned to the applicant with instructions to amend or complete. If the application is resubmitted
satisfactorily within 15 days it will relate back to the original filing time. If it is submitted after 15 days, it will be deemed to have been
filed at the time of resubmission.40
At the time of application the applicant must submit an application fee established by SITLA, which can be found on SITLA’s
website,41 and must fill out the forms relevant to their specific lease,42 which also may be found on SITLA’s website.43 Before collecting
fees from the applicant, and within 15 days of the application being filed, SITLA will evaluate the application, and may refuse it if it
determines that activities with higher priorities would be adversely impacted by processing the application, an existing or planned
application or activity on the parcel would be adversely impacted by processing the application, an agency-initiated activity would be
adversely impacted by processing the application, or proceeding with the proposal would not be in the best interests of the trust land
beneficiaries.44
If an application is rejected, all monies tendered by the applicant, except the application fee, may be refunded. Should an applicant
desire to withdraw an application, the applicant must make a written request. If the request is received prior to the time that the
application is considered for formal action, all monies tendered by the applicant, except the application fee and any amounts expended
on advertising or appraisals prior to the receipt of the withdrawal request, will be refunded. If the request for withdrawal is received
after the application is approved, all monies tendered are forfeited to the Trust Lands Administration, unless otherwise ordered for a
good cause shown.45
§ 7.01(b)(1)(ii). General Provisions of Mineral Leases.
§ 7.01(b)(1)(ii)(A). Royalties.
A lessee is required to pay both production royalty rates and minimum royalty rates to SITLA for any minerals the lessee
extracts. The Director of SITLA decides the rates at the time the mineral lease is offered. Royalties are made payable to SITLA and must
include a royalty report on a form specified by SITLA.46 If a report does not accompany a royalty payment, the lease is subject to
cancellation.47 Any reports not accepted by SITLA are returned to the lessee to correct or amend. For delinquent royalties, interest is
compounded based on the average adjusted prime rate for each six month period, plus 4%.48
§ 7.01(b)(1)(ii)(B). Multiple Use.
The board may designate any land under its authority as a multiple mineral development area (MMDA). In such areas the board
may require that the lessee furnish a bond or evidence of financial responsibility as specified by the board, to assure that the Trust
Lands Administration and other mineral lessees shall be indemnified and held harmless from and against unreasonable and all
unnecessary damage to mineral deposits or improvements caused by the conduct of the lessee on trust lands.49
The lessee is required to submit advance written notice to SITLA and to other lessees/permittees holding a lease or permit for any
mineral commodity within the MMDA of any activities that are to occur within the multiple MMDA. All activities within the MMDA are
to be deferred until the agency has specified the terms and conditions under which the mineral activity is to occur and has granted
39. Utah Code § 76-6-523.
40. Utah Admin. Code R850-25-700.
41 https://trustlands.utah.gov/resources/fee-schedule/ (last visited Jun. 9, 2020).
42 Utah Admin. Code R850-3-300.
43 https://trustlands.utah.gov/resources/forms-applications/#Minerals (last visited Jun. 9, 2020).
44. Utah Admin. Code R850-3-400.
45. Utah Admin. Code R850-3-500
46. Utah Admin. Code R850-25-300.
47. Utah Admin. Code R850-5-300.
48. Id.
49. Utah Admin. Code § 850-24-500; Benton v. Div. of State Lands & Forestry, 709 P.2d 362 (Utah 1985).
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specific written permission to conduct the activity. In order to preserve the value of mineral resources, SITLA may impose reasonable
requirements upon a mineral lessee who intends to conduct mineral activity within a MMDA. Additionally, SITLA may hold public
meetings regarding the MMDA, and grant extensions to the lease.50
§ 7.01(b)(1)(ii)(C). Environmental Rehabilitation.
Mineral exploration, oil and gas drilling or other operations which disturb the surface of lands contained within or above mineral
lease lands require surface rehabilitation of the disturbed area as approved by the agency and as required by the laws administered
by the Utah Division of Oil, Gas and Mining (UDOGM). Lessees must submit to the agency a surface rehabilitation plan, which shall
include at a minimum proposed access and infrastructure locations and proposed site reclamation. Prior to approval, SITLA may
require the lessee to adopt a special rehabilitation program for the property in question. Before the lessee can commence actual
operations on the land, they must simultaneously submit their plan of operations to SITLA and UDOGM. SITLA may grant approval,
provided the plans do not violate any rules or orders. Before operations commence, both SITLA and UDOGM must approve the plans.
Before approval, SITLA may require the lessees to: provide a cultural, paleontological, and biological survey of the lands in question,
including copies of surveys required by other agencies; provide for reasonable mitigation of impacts to other trust resources; negotiate
with SITLA a surface use agreement, right-of-way agreement, or both.
During operations, lessees must maintain a record of geological data concerning the land in question, which should show the
geologic formations encountered and any other geologic or development information required by the agency.51
In all cases, the lessee must agree to slope the sides of all excavations to a ratio not steeper than one foot vertically for
each two feet of horizontal distance, unless otherwise approved by the agency prior to commencement of operations.
This sloping must be done concurrently with the excavation process so as to avoid hazardous conditions.52
Pits and excavations must not be allowed to become a hazard to persons or livestock and, wherever practicable, must be shaped
to facilitate drainage and control erosion. Unless the consent of the agency to do otherwise is obtained, all mined material that is not
removed from the leased premises must be used to fill pits and be leveled, so that at the termination of the lease the land
approximates its original configuration as nearly as practicable. The agency may also require that all topsoil in the affected area be
removed, stockpiled and stabilized on the leased premises until the completion of operations. Upon reclamation, the stockpiled topsoil
will be redistributed on the affected area and the land re-vegetated as prescribed by the agency. All mud pits must be filled and
materials and debris removed from the site.53
§ 7.01(b)(1)(ii)(D). Bond Requirements.
Prior to commencement of any operations on a mineral lease, the lessee or designated operator must post with the agency a bond
in the form and amount as may be determined by the agency to assure compliance with all terms and conditions of the lease. Bonds
may be used for the payment of monies, rentals and royalties due to the Administration, as well as for costs of reclamation, damages
to the surface and other costs which arise by operation of the lease. The minimum bond amount for an individual oil and gas,
geothermal or minerals exploration project is $5,000 per acre of surface disturbance. Lessees may furnish a statewide blanket bond of at
least $80,000 to cover multiple exploration projects.54 As mentioned above, in multiple mineral development areas, the Administration
may require a bond to protect the state and other lessees from damage to other mineral deposits or improvements.55 SITLA may
increase the required bond amount at any time, but must give the lessee 30 days notice stating the reasons for the increase.
In the case of a default, where a surety makes a payment to SITLA of an obligation incurred under the lease, the face of the bond
and the surety's liability shall be reduced by the amount of such payment. After default, if the obligation is less than or equal to the
face of the bond, the lessee can either post a new bond, restore the existing bond to the amount previously held, or post an adjusted
amount as determined by the agency. Alternatively, the lessee shall make full payment to the agency for all obligations incurred that
are in excess of the face amount of the bond and shall post a new bond. Operations are discontinued until the restoration of a bond,
or the posting of a new bond, occurs. SITLA will not give consent to termination of the period of liability of any bond unless an
acceptable replacement bond has been filed or until all the terms and conditions of the mineral lease or material permit have been
50. Utah Admin. Code R850-24-500.
51. Utah Admin. Code R850- 24-700.
52. Id.
53. Id.
54. Utah Admin. Code R850-24-600.
55. Id.
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met. Lessees forfeiting a bond shall be denied approval of any future exploration or mining on trust-owned lands, except by
compensating SITLA for previous defaults and posting the full bond amount required by the agency.56
§ 7.01(b)(1)(iii). Preference Rights.
If a mineral lessee discovers minerals that are not included within the lease or the mineral lease or application of another party,
that lessee has a preference right to a lease for the minerals, provided the unleased mineral is not included within a lease or permit
application by another party. This preference right continues for a period of 60 days after the discovery of the unleased minerals,
provided the applicant notifies the agency within the ten days after the discovery and applies for the new lease within 60 days after
the date of discovery.57
§ 7.01(b)(1)(iv). Termination, Extension and Relinquishment.
The primary term of a mineral lease is set by SITLA at the time the lease is offered but may not be longer than ten years for any
mineral.58 After the primary term, a lease will continue so long as the mineral covered by the lease is being produced in paying
quantities, or SITLA determines that the lessee is engaged in diligent operations that advance development or production of the leased
mineral (or has made direct financial investments for the purpose of doing so), or pays the annual minimum royalty set forth in the
lease.
Lease extensions that are based upon a showing of due diligence in pursuing drilling operations are generally granted on a year-toyear basis. This allows the Administration to review the progress of the lease each year. In the case of oil and gas leases, a lease shall
continue after expiration if the leased substance in being produced in paying quantities and the lessee pays the minimum annual
royalty, or if the leased land contains a shut in gas well capable of producing paying quantities.59
The Administration will normally allow a lease to be relinquished, provided the lessee makes a written request to relinquish, pays
all amounts due to the Administration and no unremedied violations of the lease exist.
The board may also enter an order of default against a party if a party in an informal adjudicative proceeding fails to participate in
the adjudicative proceeding or a party to a formal adjudicative proceeding fails to attend or participate in a properly scheduled hearing
after being given proper notice. A defaulted party may seek to have the Trust Lands Administration set aside the default order and
any order in the adjudicative order, by following the procedures outlined in the Utah Rules of Civil Procedure.60
§ 7.01(b)(2). Special Use Leases.
Both SITLA and the Division of Forestry, Fire and State lands have power to issue surface leases of state lands for other than grazing
or mineral purposes. There is however, a minor discrepancy between the Code and the Rules as to how long these leases may run.
The Code sections say that the Division may issue leases “for any period up to 99 years,”61 or in the case of SITLA lands, “for any term
consistent with sound and prudent real estate practices.”62 The Rules for both the Division and SITLA on the other hand, indicate that
lease terms should not extend beyond 51 years except in exceptional cases, where they may go up to 99 years.63 This discrepancy may
perhaps be explained by language from a fairly recent Utah Supreme Court case which states that, “the school land trust is not only
imposed on the disposition of proceeds from school trust lands, but also on the use of the land itself.”64 In other words, SITLA’s fiduciary
responsibility, as trustee of lands held for the benefit of Utah schools, demands that it be extra careful as to what uses it allows state
lands to be put.
Special use leases are classified as either “standard” or “unit development.”65 Standard special use leases include leases for
commercial, industrial, residential, agricultural or recreational activities. Unit development leases “may be issued when the proposed

56. Id.
57. Utah Admin. Code R850-24-400; Benton v. Div. of State Lands & Forestry, 709 P.2d 362 (Utah 1985).
58. Utah Admin. Code R850-25-300.
59. Utah Admin. Code R850-21-500.
60. Utah Admin. Code R850-8-1600.
61. Utah Code § 65A-7-5.
62. Utah Code § 53C-4-201(1).
63. Utah Admin. Code R652-30-200, R850-30-200.
64. National Parks & Conservation Ass’n v. Bd. of State Lands, 869 P.2d 909, 920 (Utah 1993).
65. Utah Admin. Code R652-30-300, R850-30-300. See also R652-70-100 to -2400.
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land use requires a planning and decision process beyond the scope of the standard special use lease procedures.”66 All special use
leases, whether issued by the Division or by SITLA and whether “standard” or “unit development” are required by statute to contain
the following covenants:
i) lessee shall promptly pay the rent when due
ii) no waste may be committed
iii) lessee shall promptly surrender the land at the end of the lease term
iv) lessee shall not sublet or assign without written authorization
v) one month’s default constitutes forfeiture and
vi) lessee may be required to allow the owner of improvements placed on the land in the past to come in and remove them.67
§ 7.01(b)(2)(i). Applications.
Any person who is qualified to do business in the state of Utah and who is not in default under any obligation relative to doing business
in the state of Utah, is qualified to apply for a lease on state lands.68
Application forms for surface leases may be obtained and submitted at any office of the Division of Forestry, Fire and State Lands
during normal business hours.69 For leases on lands administered by SITLA, examples of the requisite forms may be found either at
the Agency’s offices or online at their web site.70 There are both competitive and non-competitive leasing procedures for state lands.
If either the Division or SITLA feel that a parcel of land has potential for development they may solicit competitive bids through
newspaper publication. The competitive lease may be granted through either the sealed bid process or through public auction.71 In
the case of school trust lands, any lease that includes an option to purchase at a future date “must be entered into through a public
competitive process.”72
After fulfilling all the requirements of public notification of its intent to lease, the Division may enter into non-competitive leases
“through negotiation rather than a competitive process.”73 Before granting any lease, whether competitive or not, the Division or
SITLA must first evaluate the proposed use of the land according to criteria set out in R652-30-500(2)(g) and R850-30-500(2)(h)
respectively. These are:
i)
ii)
iii)
iv)
v)

Income potential;
ability of the proposed use to enhance adjacent state property;
proposed timetable for development;
ability of applicant to perform satisfactorily; and
desirability of proposed use.

In considering whether or not to grant a lease, SITLA must consider how it can:
i)
ii)
iii)
iv)

Maximize commercial gain from trust land uses;
manage trust lands for their highest and best use as trust lands;
ensure that the Agency will receive fair market value from the lease; and
diversify uses to which school land is put in order to minimize loss.74

SITLA lands are to be used somewhat differently than other state lands because of the provisions in the Utah Enabling Act which
mandate that the lands and any income derived therefrom are to be used for the “establishment and maintenance of a system of public
schools, which shall be open to all the children of the state....” The beneficiaries of this trust therefore are not simply the general public
at large or even any other branch or agency of the state government. The only legitimate beneficiaries are the children of the public school
system or state universities and “the trust is not to be administered for the general welfare of the state.”75
66. Utah Admin. Code R652-30-300, R850-30-300.
67. Utah Code §§ 65A-7-6, 53C-4-201.
68. Utah Admin. Code R652-3-200, R850-3-200.
69. Utah Admin. Code R652-3-300, R652-30-500.
70. The Utah School and Trust Lands Administration, https://trustlands.utah.gov/.
71. Utah Code §§ 65A-7-5, 53C-4-201.
72. Utah Code § 53C-4-201(3)(a)(ii).
73. Utah Admin. Code R652-30-500(3).
74. Utah Admin. Code R850-2-200.
75. National Parks & Conservation Ass’n v. Bd. of State Lands, 869 P.2d 909, 919 (Utah 1993). See also, Consolidated Coal Co. v. Utah Div. of State Lands &
Forestry, 886 P.2d 514 (Utah 1994) (“the state has an irrevocable duty to manage school trust lands for the sole benefit of schools and to receive full value from
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Even though the primary purpose of the trust, as stated in point (i) above, is to maximize the economic value of trust lands, this
does not mean that only short term profits are to be sought. “The beneficiaries of the school land trust ... are a continuing class and
the trustee must maximize the income from school lands in the long run.”76 Practitioners should also be aware that the Public Trust
Doctrine, applicable to the sovereign lands of a state, does not apply to lands held by SITLA.77
All applications submitted to the Division are subject to cancellation prior to execution if the director determines that it would be
in the public’s best interest to do so.78 However, if a special use lease is canceled within 60 days of being issued, it may be reinstated
upon filing of a request for reinstatement, reinstatement fees, any late fees or late rent and a written finding that reinstatement would
actually be in the best interest of the public.79 Within 15 days of receipt of an application to SITLA, the Agency has to conduct an initial
evaluation to determine whether the aforementioned trust land objectives will be met by entering into the lease.80 No fees are
collected for SITLA leases until after this initial evaluation is completed. If the Agency chooses to accept the lease proposal, it must
contact the applicant and inform him or her of the necessary fees. If the applicant fails to submit those fees in a timely manner, the
application will be rejected.81 If the lease proposal is rejected, written notice of the rejection must be sent to the applicant.82
Until the application is approved, the necessary fees are submitted and an instrument is conveyed to the applicant either by the
Division or by SITLA, no interest in the land is transferred from the state to the applicant.83
§ 7.01(b)(2)(ii). Fees and Rentals.
Fair market value is the minimum that shall be received by the state for a lease of its lands.84 In order to determine fair market
value, the Division or the Administration shall follow steps and formula set out in R652-30-400(2)-(3) and R850-30-400(2)-(3).85 Rental
rates are reviewed and adjusted periodically according to the procedures set out in R652-30-400(4) and R850-30-400(4).
All special use lease applications made to the Division must include a non-refundable application processing charge, a deposit to
cover advertising and appraisal costs and a lease processing charge.86 No fees are required for applications to SITLA until after the 15day initial evaluation is completed and the application is accepted.87 Fee schedules may be obtained at any Division office,88 or at the
office of the Trust Lands Administration.89 Any of the required fees may be waived by the director of the Division when the lease being
entered into is non-competitive.90 When a lease is to be entered through the sealed bid process, the first year’s rent must accompany
the sealed bid.91 If a lease application is rejected or withdrawn, all monies except the application fee may be refunded if the request
for a refund is made in a timely fashion.92
any disposition of these lands. State must manage trust land in most prudent and profitable manner possible.”).
76. National Parks., 869 P.2d at 920–21.
77. Id. at 919; see also Utah Code § 65A-1-1. For a discussion of the public trust doctrine and its effect on state navigable rivers and beds, see Chapter 9.
78. Utah Admin. Code R652-3-400.
79. Utah Admin. Code R652-5-500, R850-5-500.
80. Utah Admin. Code R850-3-400.
81. Id.
82. Id.
83. Utah Code §§ 65A-7-1, 53C-4-102; Utah Admin. Code R652-30-400, R850-30-400.
84. Utah Code §§ 65A-7-1, 53C-4-102; Utah Admin. Code R652-30-400, R850-30-400; CIG Exploration, Inc. v. Utah, 24 P.3d 966 (Utah 2001). See also Cook
Assocs., Inc. v. Utah Sch. and Institutional Trust Land Admin., 243 P.3d 888 (Utah Ct. App. 2010) (holding that SITLA may use assessments other than fair market
value in determining rent adjustments).
85. See also National Parks, 869 P.2d 90.
86. Utah Admin. Code R652-30-500(4)(a).
87. Utah Admin. Code R850-3-400.
88. Utah Admin. Code R652-4-200.
89. Utah Admin. Code R850-4-200.
90. Utah Admin. Code R652-30-500(4).
91. Utah Admin. Code R652-30-500(2)(g), R850-30-500(2)(h).
92. Utah Admin. Code R652-30-500(5)(a)-(b), R850-30-500(2)(h).
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Rental payments owed under a lease may be made by someone other than the lessee, but the lessee is ultimately responsible to
see that payments are in fact made and are made on time.93 All payments must be received or at least postmarked, by the date they
are due or on the next business day if the due date falls on a weekend or holiday.94 Any payment not received by its due date will be
cause for the initiation of a cancellation of the lease. If payment and appropriate late fees are not received within thirty days of their
due date, the cancellation notice will be sent to the lessee through certified mail, return receipt requested and the lease will be
canceled “without further notice.”95 Late fees will be assessed at 6% or $10, whichever is greater. Any payment received late which is
not accompanied by the appropriate late fees will be returned to the lessee. No partial payments will be accepted.96
§ 7.01(b)(2)(iii). Royalties.
The Division and SITLA are both authorized by statute to collect royalties from business activities conducted on lands leased from
the state.97 Holders of commercial leases, in addition to rent, must usually also pay 1 ½ % of their gross receipts as a royalty. In addition,
the state Attorney General is directed by statute to assist both SITLA and the Division in any legal action related to the collection of
these debts.98
§ 7.01(b)(2)(iv). General Provisions.
Every special use lease “shall contain provisions necessary to ensure responsible surface management” of state lands.99 These
provisions may be found at 53C-4-202 and 65A-7-6 of the Utah Code.100 In addition, the rules state that the following 12 provisions
must be included in every special use lease issued by the state of Utah:
i)
ii)
iii)
iv)
v)
vi)
vii)
viii)
ix)
x)
xi)
xii)

Rights of the lessee;
rights reserved to lessor;
terms of the lease;
rentals and royalties;
report of technical and financial data;
reservation for mineral exploration;
operation requirements;
lessee’s consent to suit;
procedures of notification;
transfers of lease interest by lessee;
terms and conditions of lease forfeiture; and
protection of state from liability due to lessee’s actions.101

The state may also require a lessee to post a bond at the time of the initial lease payment in any amount it determines may be
necessary to ensure compliance with all the provisions of the lease. The amount of the bond may be increased over time so long as
30 days written notice is provided to the lessee. Bonds may be in the form of cash deposits, surety bonds, certificates of deposit in the
name of the State of Utah or any other form approved by the state.102 The Division also reserves the right to issue special use leases
on lands where there are existing grazing leases.103
93. Utah Admin. Code R652-5-200(1), R850-5-200(1).
94. Utah Admin. Code R652-5-200(4), R850-5-200(4).
95. Utah Admin. Code R652-5-200(7), R850-5-200(7).
96. Utah Admin. Code R652-5-200(8)-(9), R850-5-200(8)-(9); but see Trail Mt. Coal Co. v. Utah Div. of State Lands & Forestry, 921 P.2d 1365 (Utah 1996)
(discussing the interest and penalties assessed in relation to the Contract Clause of the United States Constitution); Michael S. Lee, Note, Trail Mountain Coal Co.
v. Utah Division of State Lands & Forestry: Can States Retroactively Alter Their Own Contractual Obligations?, 1997 B.Y.U. L. Rev. 943 (1997).
97. Utah Code §§ 53C-1-101 to 53C-5-104 , 65A-1-1 to -12.
98. Utah Code §§ 53C-1-305, 65A-1-5. See generally Trail Mt. Coal Co. v. Utah Div. of State Lands & Forestry, 921 P.2d 1365 (Utah 1996); cert. denied, 519
U.S. 1142. See also Plateau Mining Co. v. Utah Div. of State Lands & Forestry, 802 P.2d 720 (Utah 1990).
99. Utah Admin. Code R652-30-600, R850-30-600.
100. See also supra § 7.01(b)(1)(ii)(C).
101. Utah Admin. Code R652-30-600, R850-30-600.
102. Utah Admin. Code R652-30-800, R850-30-800.
103. Utah Admin. Code R652-50-1300(1).
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Any special use lease may be assigned or subleased to any person, firm, association or corporation qualified to hold a state lease,
provided, however, that all assignments and subleases are approved by the Agency [or Division].104 Assignments or subleases can be
negotiated and entered into prior to obtaining state approval, but according to the rules, no assignment or sublease will become effective
until the necessary approval is obtained. Approval is based on two factors:
i)

The assignee must be willing to accept the most current applicable lease form — unless the existing form is in the better
interests of the state; and
ii) the new lessee shall be acceptable to the state.105
§ 7.01(b)(3). Great Salt Lake Leasing.

By statute the Division has been given authority to “prepare and maintain a comprehensive plan for the lake.”106 Details of this
plan, along with information about those serving on the board and news of recent developments, may be found on the web site of
the Great Salt Lake Comprehensive Management Plan.107 Some of the underlying policies specifically listed in the Utah Code reveal
that the state is concerned with both developing the lake to its full economic potential while recognizing that it is a fragile ecosystem
that demands great protections. The Division has statutorily imposed duties to “encourage development of the lake in a manner which
will preserve the lake ... to aid the state’s economy” and at the same time “to maintain and protect state, federal and private
marshlands, rookeries and wildlife refuges.”
“Salt and other minerals in the waters of the Great Salt Lake are reserved to the state and shall be sold only upon a royalty basis.”108
Specific provisions and royalty rates may be found in R652-20-3100 sections 5 through 10. This rule, however, applies only to salt and
other minerals which are “contained in solution or suspension in the waters of the Great Salt Lake.” Salts and other mineral resources
which are located on state lands “within, under or around” the lake are dealt with in R652-20-3200. These lands may be leased for the
minerals contained on the land itself or for the purpose of extracting minerals from water taken from the lake. Lessees of lands “within,
under or around” the lake must also have a coterminous royalty agreement concerning the salts or other minerals to be extracted
from lake waters.109
§ 7.01(b)(4). Geothermal Leasing.
Geothermal steam resources contained in or under lands of the Trust Lands Administration are reserved to the Administration and
are sold only upon a lease and royalty basis. They are normally issued only on lands where the Trust Lands Administration owns both
the surface and mineral rights. Such leases are governed by the provisions of Utah Administrative Code R850-27-300.
§ 7.01(b)(5). Timber Sales.
Implementing section 53C-1-302 of the Utah Code, R850-70 et seq. sets forth the rules that SITLA must follow in dealing with the
sale of forest products from state lands. There are no coinciding Rules in R652 applicable to the Division of Forestry, Fire and State
Lands. Utah Code section 65A-8 et seq. appears to delegate to the Division only the responsibilities of conservation of forests and
prevention of forest fires on state lands, meaning, essentially, that the Division is in charge of performing or permitting periodic
prescribed burns and managing the “Leaf-It-To-Us, Children’s Crusade for Trees” program.
Strangely enough, the Division of Wildlife Resources is authorized to sell some timber from state lands. Utah Administrative Code R657
governs these sales and sets up a program to issue permits mainly for the cutting of firewood, Christmas trees and ornamentals. Special
contracts may also be issued through a bidding process for the removal of “quantities of wood in excess of those specified in this rule.”110
SITLA is given broad latitude in developing a methodology and a price schedule for the sale of forest products on state lands under
its control.111 The term “forest products” itself has been defined broadly in the rules to include not only the obvious things such as
timber, but even more obscure and unexpected items such as cactus, juniper seeds, pinyon nuts, pine cones and Christmas trees.112
104. Utah Admin. Code R652-30-900(1), R850-30-900(1).
105. Utah Admin. Code R652-30-900(6), R850-30-900(6).
106. Utah Code § 65A-10-8.
107. Department
of
Natural
Resources,
Great
Salt
Lake
Comprehensive
<https://wildlife.utah.gov/gsl/gsl_cmp_resource_doc/gsl_cmp_resource_doc.pdf>.
108. Utah Admin. Code R652-20-3100.
109. Utah Admin. Code R652-20-3200.
110. Utah Admin. Code R657-28-13 to 17.
111. Utah Admin. Code R850-70-1200.
112. Utah Admin. Code R850-70-200.
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All of these are forest products that have increased in economic value over recent years. Currently the Agency is charged with the
management of over 150,000 acres of state forest lands, or 860,000 acres if counting pinyon pine and juniper. This is only a small
portion of the 4.5 million total acres under the control of the Agency, but it is a substantial producer of revenue.113 Most of the money
derived from the sale of forest products on state lands, however, is from the sale of saw timber.
Different options are available to harvesters when making plans to harvest forest products from state lands. The first is available
to those wishing to harvest only a small plot of timber. In this situation the Agency is authorized to issue Small Forest Products Permits
to harvesters when the total value of the timber to be cut does not exceed $500.114
When the total value of timber to be cut does not exceed $5,000, the Agency may, at the discretion of the director, sell forest
products without soliciting competitive bids. The price of any timber sold in this manner must, however, at least equal the Agency
established minimum base rate established by the Agency.115
For any timber sales in excess of $5,000 in value, the Agency must use a competitive bidding process. First the Agency must give
reasonable notice that bids are being accepted. Costs of this notice will be paid for by the successful bidder as part of the purchase
price. The advertisement must include at a minimum the following information:
i)
ii)
iii)
iv)
v)
vi)

Legal description of the land where timber is to be cut;
species and quantity of timber to be cut;
minimum acceptable sales price;
advertising and processing costs;
dates during which bids will be accepted; and
date, time and place of the oral auction.116

Initial bidding is conducted as hopeful purchasers submit sealed bids to the Agency. These bids must contain at least 10% of the
proposed dollar amount of the bid. After the end of the sealed bidding period, the director will select the three highest bidders and
they will be allowed to enter into the oral auction to determine which of them will get the contract.117 The sale shall be awarded within
ten business days of opening bidding and shall go to the highest qualified bidder.118 The Agency may, however, cancel any timber sale
for any or no reason prior to the sale’s closing.119
Before beginning to harvest timber from state lands, the successful bidder must submit a timber harvest plan for agency review,
and must post a bond with the Agency in any amount the director may determine necessary to ensure compliance with all terms and
conditions of the contract. The amount must at least equal twice the estimated costs of rehabilitation and should include the full
purchase price of the contract unless that money was paid previously.120 This bond shall be in force until the harvester has performed
all obligations required under the timber sale contract and the Agency has documented its completion.121
If the harvest of timber from a certain area is estimated to take longer than two years to complete, the Agency may enter into a
Long-Term Agreement (LTA) with the purchaser for terms of up to ten years. In order to enter an LTA certain conditions must first be
met. Each LTA must contain the following:
i)
ii)
iii)
iv)
v)
vi)
vii)
viii)

Show resource or other benefits to the state lands affected;
be advertised and competitively bid for;
contain a legal description of land affected;
provide for periodic reappraisals and adjustment of the price;
not prohibit purchases of timber on adjacent state lands;
include provisions for amending the agreement when necessary;
not prohibit other resource management uses adjacent to or within the
state that access granted by the LTA is not exclusive; and

113. https://trustlands.utah.gov/our-agency/faqs/
114. Utah Admin. Code R850-70-400.
115. Utah Admin. Code R850-70-500.
116. Utah Admin. Code R850-70-600
117. Id.
118. Id.
119. Id.
120. Utah Admin. Code R850-70-800.
121. Id.
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LTA area ;

contain a due diligence provision.122

ix)

§ 7.01(b)(6). Easements and Rights of Entry.
Both the Division and SITLA have extensive rules and procedures drawn up for the granting of easements and rights of way across
the lands they administer. The main differences between easements and rights of way, for the purposes of the Utah Administrative Code
seem to be a difference in duration and a difference in procedure. In both the Division and the Agency a right of way may not be granted
for a term longer than 12 months except upon a written finding by the director that a longer term is in the best interests of the state
and its trust beneficiaries.123 Easements, on the other hand, may be approved for terms of up to 30 years under normal
circumstances.124 Both easements and rights of way may be renewed for additional terms of years upon written application to the
proper office prior to the expiration date.125 Procedurally, the difference between an easement and a right of way is that for a right of
way, the issuing body has no planning obligations other than existing rule-based analyses and the usual approval process.126 Both
easements and rights of way may be exclusive or non-exclusive.
When state land is being used for any commercial enterprise “a right of entry permit shall be required ... without regard to the
incidental nature of the use” except that no permit is necessary when the land being used can be accessed from an existing public road.
For non-commercial uses of state lands, if the duration of the use will not exceed 15 consecutive days no right of entry permit is
required.127
Both the Agency and the Division may grant exclusive, non-exclusive or conservation easements as they become necessary and in the
best interests of the state and trust beneficiaries. No easements or rights of way may be acquired by any party except by “application and
grant made in compliance with these rules and the laws applicable thereto.” No easement over state lands may be acquired by adverse
possession, prescription or any other legal doctrine except as provided by statute.128
To get an easement or right-of-way, application must be made on the proper forms and presented with a non-refundable application
fee to the offices of the Division or the Agency. If an application is submitted either by mail or in person which turns out to be incomplete129
or not accompanied by the appropriate fees, that application will be returned to the sender who will then have a 60-day grace period
to correct the errors and resubmit. An applicant’s failure to remedy the problem within the 60-day period will usually result in denial
of the application.130 Upon approval of the application, an applicant will have 60 days to execute the easement and return the
necessary paperwork to the Division or Agency. The applicant’s failure to do this in a timely manner may “result in cancellation of the
conveyance and the discharge of any obligation ... arising from approval of the application.”131
Every time an easement is granted, whether exclusive or non-exclusive, the accompanying documents must include “provisions
necessary to ensure responsible surface management.” The following is a list of provisions which must be included in the easement
conveyance documents for an easement over state managed lands. The list is not exhaustive and may be supplemented by other
provisions as necessary:
i)
ii)
iii)
iv)
v)
vi)
vii)
viii)

Rights of the grantee;
reserved rights of the grantor;
term of the easement;
payment obligations;
reporting of technical and financial data;
reservation for mineral exploration and other compatible uses;
operation requirements;
grantee’s consent to suit for disputes arising under the terms of the agreement or because of grantee’s operations carried
on under the easement;

122. Utah Admin. Code R850-70-1200.
123. Utah Admin. Code R652-41-800, R850-41-800.
124. Utah Admin. Code R652-40-800, R850-40-800.
125. Utah Admin. Code R652-40-1300, R850-40-1300.
126. Utah Admin. Code R850-41-150, R850-40-150.
127. Utah Admin. Code R652-41-200, R850-41-200.
128. Utah Admin. Code R652-40-300, R850-40-300.
129. That is, if it does not have a complete and accurate “section, township, range and total acreage” legal description of the property involved.
130. Utah Admin. Code R652-40-700.
131. Utah Admin. Code R652-4-700, R850-40-700.
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ix)
x)
xi)
xii)

procedures of notification;
transfers of grantee’s easement interest;
terms and conditions of forfeiture; and
protection of the state from liability due to grantee’s actions.132

For a conservation easement, the conveying documents must include all the provisions listed above; and also a specification of
what resources are being protected by the conservation easement and a list of conditions under which the easement may be
terminated.133 Easements that are profitable and in the best interests of the beneficiaries generally may not be terminated except for
serious violations of the terms of the easement.134 Additionally, no easement granted by the state includes the right to remove sand,
gravel or trees unless the proper permits have been obtained pursuant to state rules.135 Any easement granted by either the Division
or the Agency may be terminated in whole or in part for failing to comply with the terms or conditions of the conveying documents.136
At either the Agency’s or the Division’s discretion, posting of a bond may be required of an applicant before a right of way or an
easement will be granted. Even after an easement or right of way has been granted the state may require a bond to be posted (or may
require the holder of the easement or right of way to increase the value of an existing bond) if there is good cause and if proper written
notice is given at least 30 days in advance.137
§ 7.01(c). Sales and Exchanges.
Although state owned lands are managed by both the Division of Forestry, Fire and State Lands and the School and Institutional Trust
Lands Administration, generally it is the Trust Lands Administration that conducts periodic sales of land. The Division is not really
authorized to sell land although it is strangely enough authorized to “exchange” land for cash and other assets, so long as the cash part
of the transaction does not amount to more than one quarter of the exchange value of the land.138
The Agency, on the other hand, is authorized to either exchange land or to sell it outright so long as the sale or exchange is “in the
best interest of the trust beneficiaries,”139 and does not result in unmanageable, uneconomical or inaccessible remnant holdings.140
All sales or exchanges of state land must be for no less than fair market value and in the best interest of the trust beneficiaries.141 Fair
market value must be determined by an independent survey and appraisal of the property to be sold. Any appraisal of the land
undertaken or submitted by the potential buyer, “even when performed by an independent and reputable appraiser” is a breach of
the trustee’s obligations to the trust beneficiaries, “because the buyer has an opportunity to shop for favorable appraisals.” To comply
with its fiduciary duties, the Agency “itself must obtain the appraisals on which it bases its decision.”142 In doing so, SITLA may rely on
a “limited restricted use appraisal report” rather than a full narrative appraisal, but this decision is not immune to challenge if a third
party suspects that the appraisal is inaccurate, erroneous, or falling below SITLA’s standard of care as a trustee.143
When the Agency receives an application to purchase state trust lands it is required to solicit competitive bids through
“commercially feasible means,” including publication at least once a week for three consecutive weeks in newspapers of general
circulation in the county where the land to be sold is located. As stated on Agency forms, submission of an application “will initiate a
competitive process and provides no right of priority.” The Agency reserves the right to reject any application any time prior to
completion of a sale and applicants acquire no rights in the land prior to issuance of a patent.144
132. Utah Admin. Code R652-40-900(1), R850-40-900(1).
133. Utah Admin. Code R652-40-900(2), R850-40-900(2).
134. Archer v. Bd. of State Lands & Forestry, 907 P.2d 1142 (Utah 1995).
135. Utah Admin. Code R652-40-1400, -1500, R850-40-1400, -1500. The necessary permits are either a materials permit for sand, gravel and rock (found in
R652-100 et seq./ R850-130 et seq.) or a small forest products permit (found in R850-70 et seq).
136. Utah Admin. Code R652-40-1700, R850-40-1700.
137. Utah Admin. Code R652-40-1000, R652-41-1000, R850-40-1000, R850-41-1000.
138. Utah Admin. Code R652080-200
139. Utah Admin. Code R850-80-200.
140. Utah Admin. Code R850-80-500.
141. Utah Admin. Code R850-80-200.
142. Nat’l Parks & Conservation Ass’n v. Bd. of State Lands & Forestry, 869 P.2d 909, 922 (Utah 1993).
143. Nat'l Parks Conservation Ass'n v. Bd. of Trs., 2010 UT 13, ¶ 32, 231 P.3d 1193 (Utah Sup.Ct.)
144. From downloaded forms available on SITLA’s web site.
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The advertisement of the sale must include a legal description of the property, and SITLA may use any other methods that “increase
the potential for additional competition at the sale.”145 Notices must also be posted in local government buildings and courthouses.
Costs of the publication will be borne by the successful applicant. Bids to purchase the property must be sent to the Agency’s office
with at least 10% of the sale price included. Bids will be accepted for thirty days, at the end of which time the director will choose the
three highest bids from among all those received and notify the bidders that they may enter into oral bidding.
The oral bidding session begins at the amount of the highest sealed bid and continues until no higher bids are offered. If, after the
first round of bidding, the highest bid does not equal the minimum acceptable selling price set by the director, no sale shall be made,
unless the officer conducting the sale decides that bidders may enter into additional rounds, or the officer decides to divulge the
minimum selling price to facilitate a sale.146
Sales of trust lands may also be initiated by the Agency.147 All Agency initiated sales are conducted by public auction with a minimum
acceptable price as set by the Agency being the starting bid.148 The auctioning process for sales initiated by SITLA is the same as the
auctioning process for sales not initiated by SITLA (as described above). Anyone may participate in these auctions if they submit a
deposit to the Agency prior to the start of the auction. The amount of the deposit is to be determined by the Agency before each
public auction. All monies will be returned to unsuccessful applicants.149
§ 7.01(c)(1). Payment for Land Sold.
As soon as possible after a parcel of land is sold, the Agency must deliver a certificate of sale to the buyer containing the legal
description of the land sold, the sale price, the payment due dates and any other terms, covenants or restrictions that apply to the
land. If the buyer does not execute and return a copy of the certificate to the Agency within 30 days the sale will be canceled and all
monies paid so far will be forfeited to SITLA.150 Upon payment of the full purchase price of the land and surrender of the original
certificate of sale, SITLA will issue a patent to the appropriate person.151
§ 7.01(c)(2). Remedies for Default.
All certificates of sale must include certain provisions dealing with remedies for the Agency in the event the buyer defaults on the
obligation to pay. The available remedies most often included are acceleration of the debt, forfeiture, foreclosure, suit under the contract
and “any other remedies afforded at law or equity.”152
§ 7.02. Management of Federal Land.
Approximately two-thirds of the land area within the state of Utah is federally owned and managed by a combination of the Bureau
of Land Management (BLM), the Forest Service, the Fish and Wildlife Service, the National Park Service, the Bureau of Indian Affairs,
and the Department of Defense, including the Army Corps of Engineers. The management of federal lands is covered generally by the
Federal Land Policy and Management Act of 1976 (FLPMA),153 which sets forth the authority and mandate of the BLM, though a large
number of additional federal rules, regulations, executive orders and other instruments beyond the scope of this volume also affect
the management of federal lands. This section offers a general explanation of federal land uses and regulation within the State of
Utah.
§ 7.02(a). Mineral Leasing.
Mineral leasing of federal land is governed by the Mineral Leasing Act of 1920154 (MLA), which was amended by the Federal Onshore
145. Utah Admin. Code R850-80-600.
146. Utah Admin. Code R850-80-610
147. Utah Admin. Code R850-80-200.
148. Utah Admin. Code R850-80-300.
149. Utah Admin. Code R850-80-400.
150. Utah Admin. Code R850-80-700; Utah Code § 53C-4-102 .
151. Id.
152. Utah Admin. Code R850-80-700(5).
153. 43 U.S.C. § 1702(c); Western Watersheds Project v. Kraayenbrink, 632 F.3d 472 (9th Cir.), cert. denied, 565 U.S. 928, 132 S. Ct. 366, 181 L. Ed. 2d 232,
73 Env't Rep. Cas. (BNA) 1960 (2011).
154. 30 U.S.C. §§ 181–287.
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Oil and Gas Leasing Reform Act of 1987155, which amended; the Geothermal Steam Act of 1970,156 which has been amended by the
Geothermal Steam Act Amendments of 1988;157 the Federal Coal Leasing Amendments Act of 1975 (FCLAA);158 and the Mineral Leasing
Act for Acquired Lands.159
§ 7.02(a)(1). Mineral Leasing Act of 1920, as amended.160
§ 7.02(a)(1)(i). Introduction to the MLA.
The MLA today utilizes an oral auction method of competitive bidding for all lands deemed leasable without tract evaluation and
sets a fixed minimum bid price per acre.161 Only leasable lands which are not bid on at the auction or that receive bids below the fixed
minimum bid are eligible for noncompetitive leasing.162
The MLA requires approval of surface operations and drilling permits by the Secretary of the Interior, reclamation of disturbed
areas and bonding adequate to ensure reclamation of disturbed surface lands,163and sets minimum acreage limitations to obtain
approval of assignments of leases.164 While the 1987 amendments sought to address various perceived deficiencies in the original
1920 MLA, it has recently been criticized for the ease by which it permits private parties to acquire rights to public lands without regard
to their historical, environmental or recreational value.165
§ 7.02(a)(1)(ii). The Leasing Process — Competitive Leasing.
§ 7.02(a)(1)(ii)(A). Statutory Provisions.
The difficulties in determining the boundaries of a known geological structure (KGS) and the arguments attendant to their final
determination once announced, which on occasion led to extensive litigation,166 led to the adoption in the MLAof an all competitive
bidding system that is not based on the evaluation of the value of the lands proposed for lease.167
Before the 1987 amendments, the only competitive oil and gas leasing on lands subject to the MLA relevant to Utah occurred on
lands that were (1) within a known geological structure of a producing oil or gas field,168 or (2) within a special tar sand area.169 KGS
leases were limited in size to 640 acres.170 Now available lands outside special tar sand areas must be leased by competitive sale and
the maximum lease size is 2,560 acres.171 Lease sales will be held for each state where eligible lands are available no less than quarterly
155. 16 U.S.C. § 3148, 30 U.S.C. §§ 187a-b, 188, 189, 195, 226, 226-3. Congress enacted this law as Subtitle B, sections 5101-5113, of Title V of the Omnibus
Budget Reconciliation Act of 1987.
156. 30 U.S.C. §§ 1001–1027.
157. Pub. L. No. 100-443, 102 Stat. 1766 (1988).
158. Pub. L. No. 94-377, 90 Stat. 1083 (1976). Limited amendments were made in 1978 and 1985. Pub. L. No. 94-377, 90 Stat. 1090 (1978).
159. 30 U.S.C. § 351–360.
160. Portions of Sections 7.02(a)(1) through 7.02(a)(1)(iv) are adapted from Sansonetti and Murray, A Primer on the Federal Onshore Oil & Gas Leasing
Reform Act of 1987 and its Regulations, 25 Land & Water L. Rev. 375, 381 (1990), and are included with permission.
161. 30 U.S.C. § 226(b)(1) (Supp. V 1987).
162. 30 U.S.C. §§ 226(c)(1).
163. 30 U.S.C. § 226(g) (Supp. V 1987).
164. 30 U.S.C. § 187a.
165. See, e.g., Bill McKibben, A Guy Named Craig May Soon Have Control Over a Large Swath of Utah, New Yorker, Jun. 13, 2020.
166. E.g., McDonald v. Clark, 771 F.2d 460 (10th Cir. 1985); Bender v. Clark, 744 F.2d 1424 (10th Cir. 1984); Arkla Exploration Co. v. Texas Oil & Gas Corp.,
734 F.2d 347 (8th Cir. 1984); McDade v. Morton, 494 F.2d 1156 (D.C. Cir. 1976), aff’d, 353 F. Supp. 1006 (D.D.C. 1973); Udall v. King, 308 F.2d 650 (D.C. Cir. 1962);
Angelina Holly Corp. v. Clark, 587 F. Supp. 1152 (D.D.C. 1984).
167. 30 U.S.C. § 226(b)(1)(A) (Supp. V 1987).
168. 30 U.S.C. § 226(b)(1) (1982).
169. 30 U.S.C. § 226(b)(2). Congress did not amend this provision in the MLA.
170. 30 U.S.C. § 226(b)(1) (1982).
171. 30 U.S.C. § 226(b)(1)(A) (Supp. V 1987). The maximum acreage in Alaska is doubled to 5,760.
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and more often if the Secretary so desires.172 Notice in the specified form of tracts available for sale must be posted at the Bureau of
Land Management Office undertaking the issuance of leases and at the local office of the land management agency such as the Forest
Service at least forty-five (45) days before the bid day.173 All bids are oral at auction.174 The Secretary must accept the highest bid for
each parcel without evaluation so long as it is not less than the national minimum acceptable bid.175
The national minimum acceptable bid, which was initially set at $2 per acre under the 1987 amendments, may be raised, but not
lowered, by the Secretary through a rulemaking process.176 In order for the Secretary to raise the national minimum bid the Secretary
must justify the action by finding that it will both enhance financial returns to the United States and promote more efficient
management of oil and gas resources on federal lands.177 However, the Secretary must further clear an implicit Congressional hurdle
by notifying two key energy committees ninety days in advance of the intention to raise the minimum bid.178 Finally, Congress declared
that the regulation process of changing the national minimum acceptable bid is not a major Federal action subject to the requirements
of the National Environmental Policy Act.179
The primary term for competitive leases is five years180 and the royalty rate must be no less than a 12.5 percent in kind or in value
of the production removed or sold from the lease.181 The BLM must process bids after the oral auction within a set time period. Leases
must be issued within sixty days of receipt of complete payment of the bonus bid and the first lease year’s annual rental.182
§ 7.02(a)(1)(ii)(B). Identification of Parcels for Sale.
Before holding a lease sale, BLM must determine what eligible lands are available for leasing and which available lands should be
placed in lease parcels for sale.183 Lands are open to leasing in the first instance by statute184 and then by application of the various
planning, environmental and resource protection laws. The MLA amendments did not change the Secretary’s discretion to decide
whether a lease should be issued at all; it only changed the method by which the Secretary carries out the decision.185
Lands which are open to leasing are then divided into Federal lands administered by agencies other than BLM and public lands, i.e.,
lands (and oil and gas interests reserved to the United States) which are administered by BLM. The former are available for leasing
172. Id. The Office of the Solicitor has advised the Director that the quarterly sale requirement is mandatory but that the Secretary may determine the size
of the sale consistent with the purposes of the MLA. The sale does not, however, have to be held within the state where the land is located. Memorandum from
Assistant Solicitor, Onshore Minerals, Division of Energy and Resources, Office of the Solicitor, To Director, Bureau of Land Management, Dated December 15,
1989, Subject: “eligible” and “available” land under the Federal Onshore Oil and Gas Leasing Reform Act of 1987.
173. 30 U.S.C. § 226(f) (Supp. V 1987).
174. 30 U.S.C. § 226(b)(1)(A) (Supp. V 1987).
175. Id.
176. Id.
177. Id.
178. Id. The specific congressional committees are the Committee on Energy and Natural Resources in the United States Senate and the Committee on Interior
and Insular Affairs in the House of Representatives.
179. Id. Simply put, Congress relieved the Secretary from the requirement of preparing an environmental impact statement when he proposes or adopts a
change to the national minimum acceptable bid.
180. 30 U.S.C. § 226(e) (1982).
181. 30 U.S.C. § 226(b)(1)(A). Congress did not change the exclusion from royalty of production which is used on the lease or which is unavoidably lost. See
Gulf Oil Co. v. Andrus, 460 F. Supp. 15 (C.D. Cal. 1978).
182. 30 U.S.C. § 226(b)(1)(A).
183. Neither the MLA nor the regulations define “available” or “eligible.” The preamble to the final MLA rulemaking, 53 Fed. Reg. at 22,828 (June 17, 1988),
states that “available means any lands subject to leasing under the Mineral Leasing Act.” The Office of the Solicitor has advised the Director of this and
recommended that he should adopt regulations to define these terms. Memorandum from Assistant Solicitor, Onshore Minerals, Division of Energy and
Resources, Office of the Solicitor, To Director, Bureau of Land Management, Dated December 15, 1989, Subject: “eligible” and “available” land under the Federal
Onshore Oil and Gas Leasing Reform Act of 1987. Similarly, the Forest Service does not define these terms or use the word “eligible.” Instead, it refers to lands
as “legally unavailable,” 36 C.F.R. § 228.102(b) (1990) and as “administratively available,” 36 C.F.R. § 228.102(d) (1990).
184. These lands are set out at 43 C.F.R. § 3100.0-3. and at 36 C.F.R. 228.102(b) (1990).
185. 30 U.S.C. § 226(a). See Burglin v. Morton, 527 F.2d 486, 488 (9th Cir. 1975), cert. denied, 425 U.S. 973 (1976); McTiernan v. Franklin, 508 F.2d 885, 887
(10th Cir. 1975); Duesing v. Udall, 350 F.2d 748, 750 (D.C. Cir. 1965), cert. denied, 383 U.S. 912 (1966); see also Udall v. Tallman, 380 U.S. 1, 4 (1964); United
States v. Wilbur, 283 U.S. 414 (1931). Congress did not amend section 17(a) in the MLA and nowhere in the legislative history of the Reform did Congress suggest
that it modified the Secretary’s discretion in any way.
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after review and usually consent, by the surface managing agency.186 Public lands may only be leased after BLM has completed the
requisite analyses under such laws as the National Environmental Policy Act of 1969 (‘‘NEPA”),187 the National Historic Preservation
Act188 the Endangered Species Act,189 and the Federal Land Management Policy Act (FLMPA).190 In some instances, BLM will include a
special stipulation in a lease to ensure compliance with the particular statute when actual operations are proposed. BLM’s long-term
program is to comply with these laws at the leasing stage through its land use planning process.191
The Forest Service has established a two-part process for parcel identification modeled after the BLM system.192 First, the legally
available or “eligible,” national forest lands are analyzed either in a forest plan, plan amendment or plan revision or in a document
prepared under the National Environmental Policy Act.193 Lands that clear this analysis are “administratively available” for leasing and
are subject to specific parcel identification.194 When specific parcels are under consideration for leasing, the Forest Service will
determine that the environmental effects of leasing have been adequately analyzed and that leasing is consistent with the applicable
forest plan.195 As part of this review, the Forest Service must conclude that operations and development could be allowed somewhere
on the parcel, a provision which replaced the controversial proposal to reserve the right in every lease to prohibit all activities.196 These
various decision points are subject to the Forest Service appeal rules but there is no specific coordination between a Forest Service
parcel identification decision and the 45-day notice requirement of the MLA.A
BLM has adopted four principal systems for parcel identification.197 The first system concerns lands in existing leases. When a lease
terminates, expires, is canceled or is relinquished, BLM will recycle the parcel for competitive sale.198 As part of the recycle, BLM must
determine whether the lands remain available and eligible, either on its own if the lands are public land, or by referral to the surface
managing agency. If a parcel is not posted for sale within one year of lease cessation, the land becomes subject to the second and

186. 43 C.F.R. § 3101.7 (1988). The regulation is general except for specific recognition of the Forest Service in 43 C.F.R. § 3101.7(c) (1988).
187. 42 U.S.C. §§ 4321-4370 (1982 & Supp. V 1987).
188. 54 U.S.C. § 100101.
189. 16. U.S.C. §§ 1531-1544.
190. 43 U.S.C. § 1701 et. seq.
191. Before issuing oil and gas leases, BLM must consider whether the environmental impacts of leasing and possible development should be analyzed in an
environmental impact statement (“EIS”) and whether the impacts on statutorily protected resources such as historic properties and endangered species must be
analyzed. See generally Mansfield, Through the Forest of the Onshore Oil and Gas Leasing Controversy Toward a Paradigm of Meaningful NEPA Compliance, 24
Land & Water L. Rev. 85 (1989). Whether or not to prepare an EIS has generated considerable controversy. See, e.g., Bob Marshall Alliance v. Hodel, 852 F.2d
1223 (9th Cir. 1988), cert. denied sub. nom., Kohlman v. Bob Marshall Alliance, 489 U.S. 1066 (1989), cert. denied; Conner v. Burford, 848 F.2d 1441 (9th Cir.
1988), cert. denied sub. nom.; Sun Exploration & Prod. Co. v. Lujan, 489 U.S. 1012 (1989), cert. denied; Sierra Club v. Peterson, 717 F.2d 1409 (D.C. Cir. 1983), Ctr.
for Food Safety v. Jewell, 83 F. Supp. 3d 126 (D.D.C. 2015). This controversy obviously transcends the MLA although it is reflected in section 5111 where Congress
directed a study by the National Academy of Sciences and the Comptroller General (General Accounting Office) of the manner in which oil and gas are considered
in land use plans. Separate studies are not under way. BLM’s efforts to comply with the various environmental and resource planning laws center on the resource
management plan, 43 C.F.R. § 1600 (1988). The specific oil and gas procedures are set out in BLM Manual Section 3150.21.
192. Compare 36 C.F.R. § 228.102 (1990) with BLM Manual 3150.21.
193. 36 C.F.R. § 228.102(c) (1990). The Forest Service noted in the preamble that an environmental impact statement is not always necessary before oil and
gas leasing. Final Preamble, 55 Fed. Reg. at 10,425 and 10,426.
194. 36 C.F.R. § 228.102(d) (1990). The forest plan itself does not have to address oil and gas leasing in order for the Forest Service to conduct a consistency
review. Final Preamble, 55 Fed. Reg. at 10,430.
195. 36 C.F.R. § 228.102(e) (1990). This should not be taken as a guarantee that all proposed lease activity will be approved. The Forest Service maintains
that it has always had the authority to disapprove specific operations. Final Preamble, 55 Fed. Reg. At 10,430 and 10,433.
196. 36 C.F.R. § 228.103 (1990). The Forest Service allows appeal of decisions on forest plans, projects and other activities that are set out in a “decision
document.” 36 C.F.R. Part 217 A “decision document” is a written decision following analysis pursuant to the National Environmental Policy Act. 36 C.F.R. § 217.2
(1990). If parcel review does not require additional environmental analysis, then there will be no appealable decision. The Forest Service recently amended the
appeal regulations to require publication of notice and appealable decisions in local newspapers in addition to other required notice. 55 Fed. Reg. 7,892 (March
6, 1990).
197. 43 C.F.R. § 3120.1-1 (1988). The regulation also provides three additional methods for parcel identification. The first involves lands administered by the
General Services Administration (GSA). Id. § 3120.1-1(b). When federal land is declared excess under the Federal Property and Administrative Services Act of 1949, 40
U.S.C. §§ 471 et seq., but is determined to have value for oil and gas, GSA retains federal ownership and delegates leasing authority to BLM. The second method involves
the sale pursuant to 30 U.S.C. § 184(h)(2) (1982) of a cancelled interest in a lease when there are remaining, valid interests which are not subject to cancellation. Id. § 3120.11(c). The third category involves land closed to leasing but subject to loss of the federal resource due to drainage from adjacent non-federal land. Id. § 3120.1-1(d). See 40
Op. Atty. Gen. 41 (1941). None of the lands in these three categories revert to noncompetitive leasing if the parcel fails to attract a qualifying bid.
198. 43 C.F.R. § 3120.1-1(a) (1988).
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third systems.199
The second system involves the filing of a noncompetitive lease application at the time the land is subject only to competitive
leasing.200 While this may sound inconsistent, the regulations make clear that the land must be posted for competitive sale before the
noncompetitive application may be processed.201 Once the noncompetitive application is filed, BLM determines whether the land is
available, prepares the appropriate lease parcels and stipulations and posts the land for sale. Only if the parcel receives no qualifying bid
at the sale will BLM process the noncompetitive application. The purpose of the system is evidently to encourage identification of lands
for competitive sale by providing an early priority date for the noncompetitive lease application in the event the parcel does not receive
a qualifying bid at the sale.202 Consistent with this purpose, this system does not apply to a parcel during the first year after lease cessation
when BLM is likely to recycle it nor does it apply to lands contained in parcels posted for sale.203
The third and fourth systems of parcel identification are informal. The third allows the BLM to post parcels for sale at its discretion
such as when it believes there is leasing interest.204 Under the fourth, the public may submit informal expressions of interest for land
to be posted for sale.205 BLM has indicated that it will keep confidential all informal expressions of interest.206
§ 7.02(a)(1)(ii)(C). How Sales Are Conducted.
The first step in the actual sale process is the posting of a Notice of Competitive Lease Sale at least forty-five days prior to the sale
in the appropriate BLM State Office as well as at the surface managing agency if the list includes parcels of Federal land other than
public land.207 The Notice specifies when and where the sale will be held and must include copies of all stipulations applicable to each
prospective lease.208 The Notice will generally contain bidding and payment requirements as a matter of BLM policy.209 The Notice
must also specify the time on the first business day after the auction when parcels which received no qualifying bids at the sale become
available for noncompetitive application.210 BLM fulfills the tract description requirement by providing a narrative description of each
parcel in the Notice which in turn will lead members of the public to the tract books or land plats that depict both leased and unleased
land.211
Once the Notice is posted, members of the public may protest the entire sale or the sale of specific parcels.212 If BLM denies the
protest, the affected party may appeal to the Interior Board of Land Appeals (“Board”).213 Normally, implementation of a decision is
suspended during the thirty-day appeal period and, if the appeal is filed, during the pendency of the appeal.214 These suspensions
delay the final agency action subject to judicial review until the agency completes its administrative review.215 However, for MLA
199. 43 C.F.R. § 3110.1(a)(i).
200. 43 C.F.R. § 3120.1-1(e).
201. 43 C.F.R. § 3110.1(b).
202. See 43 C.F.R. § 3110.2(a) (“Offers for lands available for noncompetitive offer ... as specified in §§ 3110.1(a)(1) and 3110.1(b) of this title, shall receive
priority as of the date and time of filing”).
203. 43 C.F.R. § 3110.1(a)(i)-(ii).
204. 43 C.F.R. § 3120.1-1(f).
205. 43 C.F.R. § 3120.1-1(e).
206. See Final Preamble, 53 Fed. Reg. 22,829 (1988) (“The identity of filers of expression of interest will be kept confidential”).
207. 43 C.F.R. §§ 3120.4-1(a), 3120.4-2 (1988). The Forest Service rules do not coordinate posting the sale notice with parcel identification. Cf. 36 C.F.R.
228.102(e) (1990). This could cause some confusion because posting the sale notice is normally the trigger for protests to BLM pursuant to 43 C.F.R. 3120.1-3
(1988).
208. 43 C.F.R. §§ 3120.4-1(b)-(c).
209. See Final Preamble, 53 Fed. Reg. 22,829-30 (1988).
210. 43 C.F.R. § 3120.6 (1988).
211. See Final Preamble, 53 Fed. Reg. 22,829-30 (1988).
212. 43 C.F.R. § 4.450-2 (1988).
213. 43 C.F.R. § 4.410(a).
214. 43 C.F.R. § 4.21(a).
215. 5 U.S.C. § 704 (1982) (“[A]gency action ... is final for the purposes of this section whether or not there has been presented or determined an application
..., unless the agency otherwise requires by rule and provides that the action is meanwhile inoperative, for an appeal to superior agency authority”).
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competitive sales, BLM has provided that no action, neither lease sale nor lease issuance, is suspended by the filing of an appeal.216
BLM does allow the State Director to suspend sale of specific parcels during the pendency of a protest or appeal but provides that only
the Assistant Secretary, Land and Minerals Management, may suspend an entire sale for “good and just cause after reviewing the
reason(s) for an appeal.”217 The decision by the Assistant Secretary whether or not to suspend the sale does not affect the jurisdiction
of the Board to decide the substantive issues on appeal.218 Although the Board may not suspend the sale, in at least one case it has
ordered issuance of leases after the sale suspended while it considers the appeal.219 In this case, the Board did not explain how its
order is compatible with the statutory requirement to issue a lease within sixty days220 and the issue did not arise as the Board decided
the case timely.221
At the sale, each parcel is subjected to oral or internet bidding as required by the MLA. 222 The winning bid is the highest bid at or
above the national minimum acceptable bid which is made by a qualified bidder.223 No bid may be withdrawn and each constitutes “a
legally binding commitment to execute the lease bid form and accept a lease,” including the obligation to make the various payments
described below.224
After making the high bid, the winning bidder must submit certain payments and must execute the lease bid form. The payments
required on the date of sale are the minimum bid, the first year’s annual rent and an administrative fee set forth in 43 CFR § 3000.12.225
The winning bidder must pay the balance of the bonus, if any, within 10 working days.226 The bidder may, of course, pay it all at the
sale. Failure to complete payment of the bonus results in rejection of the bid and forfeiture of the payments made at the sale.227
Although not specified in the regulations, BLM has recourse to the civil penalty provisions of the Federal Oil and Gas Royalty
Management Act if the winning bidder fails to make any payment.228
The lease bid form, which must be executed when the payments are made on the day of the sale, is the actual lease offer and
execution of it constitutes the bidder’s certification of its qualifications to hold the lease.229 BLM awards the lease to the “highest
responsible qualified bidder.”230 If BLM determines that a bidder is not qualified, notwithstanding execution of the lease bid form, it
must reject the bid.231 If a bid is rejected for any reason, the parcel must be reoffered competitively.232
The Mineral Leasing Act for Acquired Lands authorizes the leasing of future interests of oil and gas owned by the United States.233

216. 43 C.F.R. § 3120.1-3 (1988).
217. Id.
218. Cf. Blue Star, Inc., 41 IBLA 333 (1979) (“Accordingly, BLM's decisions are not subject to review on appeal to this Board, and we have no jurisdiction in
the matter.”).
219. Southern Utah Wilderness Alliance order IBLA 89-234 (February 27, 1989).
220. 30 U.S.C. § 226(b)(1)(A). See supra § 7.02(a)(1)(ii)(A).
221. Southern Utah Wilderness Alliance, 108 IBLA 318 (April 28, 1989).
222. 43 C.F.R. §§ 3120.5-1(a). The statutory national minimum acceptable bid of $2 per acre. Id. § 3120.1-2(c).
223. 43 C.F.R. § 3120.5-1(b) (1988). See 43 C.F.R. §§ 3102.5-3 for lessee qualifications.
224. 43 C.F.R. § 3120.5-3(a) (1988).
225. 43 C.F.R. § 3120.5-2(b) (1988). Payments must be made in the form set out in 43 C.F.R. § 3103.1-1 (1988), which is applicable to all payments made to BLM.
Id. § 3120.5-2(a) (1988). Payments in cash are not acceptable for security reasons. See Final Preamble, 53 Fed. Reg. 22, 818 (1988).
226. 43 C.F.R. § 3120.5-2(c) (1988). The actual payment period could exceed ten working days if, for example, a company were the high bidder for a tract on
the first day of a two-day sale. The three “at-the-sale” payments are due on the day of the bidding but the remainder of the bonus is not due until eleven days
later — the second sale day plus ten working days.
227. 43 C.F.R. § 3120.5-3(a) (1988).
228. 30 U.S.C. § 1719(a) (1982) (“Any person who (1) after due notice of violation ... fails or refuses to comply with any requirements of any ... mineral leasing
law. any rule or regulation thereunder, shall be liable for a penalty ...”).
229. 43 C.F.R. § 3120.5-3(a) (1988). See 43 C.F.R. §§ 3102.1 to 3102.5-3 (1988) for lessee qualifications.
230. 43 C.F.R. §§ 3120.5-1(b), 3120.5-3(b) (1988).
231. 30 U.S.C. § 226(b)(1)(A) (Supp. V 1987) (“highest responsible qualified bidder”).
232. 43 C.F.R. § 3120.5-3(c) (1988).
233. 30 U.S.C. § 354 (1982).
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BLM has included these interests in the new sale process by posting them for sale following receipt of a noncompetitive offer.234 The
lease becomes effective when the oil and gas vests in the United States.235 However, BLM has eliminated all payments prior to the
effective date of the lease.236 Because BLM must issue the future interest lease to the highest responsible qualified bidder, without
regard to ownership of any present interest,237 BLM requires the winning bidder to treat the ownership and existence of the future
interest lease in the same manner as it treats the ownership and existence of any present interest it may acquire.238
The system described above calls for a one-step competitive sale process. BLM conducted half of its test sales, however, by the
nomination-auction process.239 In the final rules BLM made this two-step competitive sale process an option of the BLM Director which
requires a notice in the Federal Register with an opportunity for public comment of at least thirty days.240 BLM will use the one-step
sale process until a future Director makes this election.241
The nomination process would begin after identification of lease parcels. BLM would then post a List of Lands Available for
Competitive Nomination.242 Nominations would have to contain certain information, meet certain filing requirements and be
accompanied by the national minimum acceptable bid, the first year’s rent and a processing fee set forth in 43 CFR § 3000.12.243 Parcels
receiving a nomination would be posted for sale244 where the nomination would be announced as the first oral bid.245
If the nominator is not the winning bidder, its payments would be refunded.246 If two or more nominations are received for a parcel,
this would be shown on the sale notice.247 If no higher bids were made at the sale, all payments would be refunded and the parcel recycled
for a future competitive sale since all nominations for a parcel are accompanied by an equal amount of money.248 If no nomination were
received for a parcel, the parcel would be available for noncompetitive leasing for the two-year period. 249
§ 7.02(a)(1)(iii). Noncompetitive Leasing.
§ 7.02(a)(1)(iii)(A). Statutory Provision.
Whatever lands do not receive the national minimum acceptable bid become subject within thirty days to issuance of leases
noncompetitively.250 Indeed, such rejected lands may only be leased noncompetitively for two years after the competitive lease sale.251
Should the two-year noncompetitive period go by without either the land being leased or having a lease application for the land filed,

234. 43 C.F.R. §§ 3110.9-1, 3110.9-2 (1988). The regulations for competitive leasing of future interests, 43 C.F.R. § 3120.7 (1988), do not explain how to
initiate leasing of these interests. Presumably, any appropriative procedures in 43 C.F.R. § 3120.1-1 (1988) could be used in addition to the filing of a
noncompetitive offer.
235. 43 C.F.R. § 3120.7-2(b) (1988).
236. Id. § 3120.7-1 (“A nomination for a future interest lease shall be filed in accordance with this subpart.”).
237. See Final Preamble, 53 Fed. Reg. 22,831 (1988).
238. 43 C.F.R. §§ 3120.7-2(a)(1) and (2) (1988).
239. Sansonetti and Murray, A Primer on the Federal Onshore Oil & Gas Leasing Reform Act of 1987 and its Regulations, 25 Land & Water L. Rev. 375, 383–
84 (1990).
240. 43 C.F.R. § 3120.3 (1988).
241. See Final Preamble, 53 Fed. Reg. 22,829 (1988).
242. 43 C.F.R. § 3120.3-1 (1988).
243. 43 C.F.R. §§ 3120.3-2 to 3120.3-4.
244. 43 C.F.R. § 3120.3-5.
245. 43 C.F.R. § 3120.5-1(a).
246. 43 C.F.R. § 3120.3-7.
247. 43 C.F.R. § 3120.3-5.
248. 43 C.F.R. § 3120.5-1(c).
249. 43 C.F.R. § 3120.3-6.
250. 30 U.S.C. § 226(b)(1)(A) (Supp. V 1987).
251. Id.
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then the lands will return to the general inventory of lands subject to leasing only under the new competitive system.252
Congress thus preserved a noncompetitive component in the oil and gas leasing program, but limited it to the two-year period
after a parcel fails to receive a qualifying bid at a sale. This removes land availability and eligibility as an issue in the noncompetitive
leasing system (unless significant new information is developed after the sale), since BLM reviewed the land prior to posting it for
competitive sale. The focus of noncompetitive leasing then is on applicant priority and lease offer requirements. Noncompetitive
leases are issued to the first qualified person to make written application for lease of the lands not sold at oral auction.253 The MLA’s
sixty-day lease issuance requirement for competitive bid winners applies to noncompetitive leases as well. The sixty days begins to
run from the date when the Secretary identifies the first qualified responsible applicant.254
The primary lease term is ten years and for so long thereafter as oil or gas is produced in paying quantities.255 The royalty rate of a
flat 12.5 percent in kind or in value of the production removed or sold from the lease also remains in effect.256 When a noncompetitive
lease expires or is terminated, cancelled or relinquished, the lands revert to the general inventory to be re-leased under the
competitive system.257
§ 7.02(a)(1)(iii)(B). How BLM Determines Noncompetitive Priority.
Section 17(c) of the MLA authorizes issuance of noncompetitive oil and gas leases for the “person first making application for the
lease who is qualified to hold a lease under this Act.”258 However, in neither version of section 17(c) did Congress prescribe how to
determine the “first” applicant. This leaves the method to the discretion of the Secretary.259 In the past, BLM used the Secretary’s
discretion to establish two noncompetitive leasing systems: (1) the over-the-counter system260; and (2) the simultaneous system.261
BLM, not expecting the problems that caused development of the simultaneous system and heeding the admonition of the Committee
on Interior and Insular Affairs,262 retained only the over-the-counter system in its new regulations.263
The basic principle of the new regulations is the same as the old over-the-counter system: priority is determined as of the date and
time of filing, with simultaneous filings determined by drawings.264 BLM adopted two modifications to reflect the changes made by
Congress in the MLA. First, as an exercise of the Secretary’s discretion to establish procedures,265 BLM allows noncompetitive offers
to be filed when the land is still subject to competitive leasing only.266 From the noncompetitive perspective, the sole purpose of such
252. 30 U.S.C. § 226(c)(2)(A) (Supp. V 1987). The recycle provision is not explained in any of the congressional committee reports but was apparently an
effort by Congress to ensure that if new drilling activity causes high interest in an area, unleased Federal land will not be locked into noncompetitive leasing
merely because it received no bids at a time when interest was low.
253. 30 U.S.C. § 226(c)(1) (Supp. V 1987). Congress did not change the Secretary’s ultimate discretion to decide whether to issue a lease to anyone. 30 U.S.C.
§ 226(a) (1982).
254. Id. See 43 C.F.R. §§ 3102.1 to 3102.5-3 (1988) for lessee qualifications.
255. 30 U.S.C. § 226(e) (1982).
256. See 43 C.F.R. § 3103.3-1(a)(2) (2016), U.S.C. § 226(c)(1).
257. 30 U.S.C. § 226(c)(2)(B) (Supp. V 1987).
258. Compare 30 U.S.C. § 226(c) (1982) with 30 U.S.C. § 226(c)(1) (Supp. V 1987).
259. 30 U.S.C. § 189 (1982); Thor-Westcliffe Dev., Inc. v. Udall, 314 F.2d 257, 259 (D.C. Cir. 1963), cert. denied, 373 U.S. 951 (1963) (“This [discretion in 30
U.S.C. § 189 to issue rules], of course, does not mean that the Secretary is permitted to grant a lease to one other than ‘the person first making application.’ It
does mean that the Secretary is to determine who that first person is”).
260. 43 C.F.R. §§ 3111.1 to 3111.3-5 (1987).
261. 43 C.F.R. §§ 3112.0-5 to 3112.7.
262. “The Committee notes that under no circumstances shall this program be implemented in the form of a simultaneous lease drawing.” H.R. Rep. No. 378
pt. 1, 100th Cong., 1st Sess. 12 (1987).
263. 43 C.F.R. §§ 3110.1 to 3110.9-4 (1988).
264. Compare 43 C.F.R. § 311.1-1(b)(1987) with 43 C.F.R. § 3110.2(a)(1988). The regulations in 43 C.F.R. § 1821.2-3(a)(1988) define when documents are
considered simultaneously filed as delivery or receipt by a BLM office at the same time or in accordance with an opening order. The regulator goes on to specify
a public drawing to determine priority. 43 C.F.R. § 1821.2-3(b) (1988).
265. 30 U.S.C. § 189 (1982); Thor-Westcliff Dev., Inc. v. Udall, 314 F.2d 257, 259 (D.C. Cir. 1963), cert. denied, 373 U.S. 951 (1963) (“this [discretion in 30
U.S.C. § 189 to issue rules], of course, does not mean that the Secretary is permitted to grant a lease to one other than ‘the person first making application.’ It
does mean that the Secretary is to determine who that first person is”).
266. 43 C.F.R. § 3110.1 (1988); see supra § 7.02(a)(1)(ii)(B)

210

a filing is to obtain priority in the event the parcel receives no qualifying bid at the sale. Noncompetitive offers may be larger than competitive
parcels. For example, outside Alaska, the regulations allow a 10,240-acre noncompetitive lease offer compared to a 2,560-acre competitive
parcel.267 Thus, the noncompetitive applicant may receive priority for only a portion of the offers in the event some, but not all, subdivided
competitive parcels receive qualifying bids.
By the second modification, BLM considers all noncompetitive offers filed on the first business day after the sale to be filed
simultaneously.268 BLM did not change the remaining priority principles such as curable defects269 and loss of priority for a bounced
check until proper payment is made.270 The new regulations also specify that BLM may request supplementary maps for acquired land
without the applicant losing priority.271 Otherwise, the regulations continue the policy that an offer that does not meet the
requirements of the regulations will be rejected, with a corresponding loss of priority.272 However, the new regulations also provide
that priority reattaches as of the date a deficient application is corrected, provided no intervening offer has established priority.273
This regulation impliedly recognizes that an offer can be corrected, rather than rejected, if not filed in accordance with the regulations,
although the priority date changes.274
§ 7.02(a)(1)(iii)(C). How the New Regulations Affect Filing of a Noncompetitive Offer.
For the most part, the regulations describing how a noncompetitive offer is filed, what it must contain and how it is processed are
the same rules that previously applied to over-the-counter lease offers.275 One change made as a result of the MLA amendments
requires applicants to describe lands in offers during the remainder of the month in which the competitive sale was held by the parcel
number used on the Notice of Competitive Lease Sale.276 Filing an offer in this manner is considered acceptance of all stipulations
identified in the Notice as applicable to the particular parcel.277 Filing a noncompetitive offer prior to the competitive sale also
constitutes acceptance of the stipulations identified for the parcel in the Notice of Competitive Lease Sale.278 Another change prohibits
withdrawal of a post-sale offer for 60 days in order to prevent the filing of offers merely to tie up the land while seeking a buyer of the
lease.279
As a further result of the amendments, ownership of the present rights to the oil and gas is no longer a prerequisite to obtain a
future interest lease.280 The noncompetitive future interest lease terms and conditions are the same as for competitive leases.281
§ 7.02(a)(1)(iv). Other Provisions.
The MLA requires annual rentals of not less than $1.50 per acre for each of the first five years of the lease and not less than $2 per
267. 43 C.F.R. § 3110.3-3(d).
268. 43 C.F.R. § 3110.2.
269. 43 C.F.R. § 3110.4(b) (1988) referencing 43 C.F.R. § 3103.2-1(b) (minor rental errors) and § 3110.3-3(c)(minor acreage errors).
270. 43 C.F.R. § 3110.4(a).
271. 43 C.F.R. § 3110.5-3(e).
272. 43 C.F.R. § 3110.7(d).
273. 43 C.F.R. § 3110.4(b), referencing that those defects which are curable with no loss of priority are set out at 43 C.F.R. §§ 3103.2-1(a) and 3110.3-3(c).
274. 43 C.F.R. § 3111.4(b). In the past, there has been some confusion on this. While it may seem a matter of semantics, rejection of an offer entails a refund
of the annual rent and loss of the filing fee. If BLM allows correction, the original payment remains in effect.
275. These similarities include lease issuance and effective dates (43 C.F.R. § 3110.3-2 (1988)), lease offer size (Id. § 3110.3-3), lease offer form (Id.
§§ 3110.4(a) and 3110.7(e)), number of copies, signature and fee (Id. § 3110.4(a)), offers limited to either acquired land or public domain land (Id. § 3110.4(c)),
compliance with lessee qualifications (Id. § 3110.4(d)), land descriptions (Id. §§ 3110.5-2 to 3110.5-5), conflicting offers and terminated leases (Id. § 3110.7(a)
and (b)) and acceptance (Id. § 3110.7(c)). BLM only adopted substantial revision to the rules for describing acquired lands (Id. 3110.5-3) in the MLA rulemaking.
276. 43 C.F.R. § 3110.5-1 .
277. Id. § 3101.1-3.
278. Id. The only recourse is to withdraw the offer. This automatic acceptance rule means that BLM will consider the stipulations to be part of the lease
contract when issued without obtaining the acceptance of the applicant by signature on the stipulations. See Final Preamble, 53 Fed. Reg. 22,827 (1988).
279. 43 C.F.R. § 3110.6 . See Final Preamble, 53 Fed. Reg. 22,827 .
280. See Final Preamble, 53 Fed. Reg. 22,827 .
281. Compare 43 C.F.R. § 3110.9-3 with 43 C.F.R. § 3120.7-2 .
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acre per year for each year thereafter.282 The minimum royalty due upon discovery of oil and gas in paying quantities is now to be no
less than the rental rate otherwise required for that lease year.283
BLM adopted the minimum rentals specified in the MLA for new leases ($1.50 per acre for the first five years, $2 thereafter).284
BLM retained in the regulation the opening paragraph requiring, among other things, payment of rent on or before the anniversary
date.285 BLM lowered the rent increase from $3 per acre to $2 per acre for the second five years of a lease issued pursuant to the old
simultaneous leasing system.286 As far as the royalty rate is concerned, BLM adopted a flat rate of 12.5 percent for both new
competitive and noncompetitive leases.287
For acquired National Forest lands, the Bureau of Land Management (BLM) may only issue leases with the “consent” of the
Secretary of Agriculture and subject to conditions that he may prescribe.288 No similar statutory authority existed for public domain
National Forest land although BLM only issued leases after consultation with the Forest Service.289 BLM is prohibited from issuing a
lease for public domain national forest land “over the objection of the Secretary of Agriculture.”290 At most, this provision puts public
domain national forest land on an equal footing with acquired national forest land insofar as oil and gas leasing is concerned.291 BLM
recognizes the role of the Forest Service in the revised regulations.292
Section 31(b) of the MLA authorizes the Secretary to cancel an oil and gas lease administratively after thirty days notice for failure
of the lessee to comply with any lease provision.293 There is an exception to this authority for leases containing a well capable of
production in paying quantities or leases previously committed to an approved unit plan or communitization agreement which
contains a well capable of production of unitized substances in paying quantities.294 Leases which fall in the exception categories are
subject to cancellation for breach only by judicial action as described in section 31(a).295 Congress made this change to eliminate all
statutory requirements for geologic-based criteria as a basis for managing oil and gas leases.296 BLM similarly modified its lease
cancellation regulation and added a paragraph to recognize the provisions of section 27(h)(1)297 of the MLA regarding improper lease
282. 30 U.S.C. § 226(d). Congress deleted the sentence requiring that annual rentals be paid in advance. The deletion appears to be inadvertent. The bills
reported by the two congressional committees retained the advance payment requirement but set different minimum rental amounts. H.R. Rep. No. 378, 100th
Cong., 1st Sess. 2 (1987); S. Rep. No. 188, 100th Cong., 1st Sess. 5, 44 (1987). The Conference Committee report describes the compromise on the minimum rent
but does not mention the advance payment provision. H.R. Rep. No. 495, 100th Cong., 1st Sess. 780 (1987), reprinted in 1987 U.S. Code Cong. & Admin. News
2313-1526. However, section 31 (b) of the MLA, 30 U.S.C. § 188(b), still requires payment of rental on or before the anniversary date in order to avoid automatic
termination of the lease.
283. 30 U.S.C. § 226(d) (Supp. V 1987).
284. 43 C.F.R. § 3103.2-2(a) (1988).
285. 43 C.F.R. § 3103.2-2 (Note ellipses where this regulation is amended, 53 Fed. Reg. 22,832 (1988)).
286. 43 C.F.R. § 3103.2-2(b)(1).
287. 43 C.F.R. § 3103.3-1(a)(1).
288. 30 U.S.C. § 352 (1982). This consent is not limited to the Secretary of Agriculture but applies to any Federal agency which manages acquired land that
is open to mineral leasing. Id.
289. 43 C.F.R. § 3101.7(c) (1987). Other public domain lands require consent of the surface managing agency in order to lease. See, e.g., 43 U.S.C. § 158
(1982) (Secretary of Defense may bar leasing on military lands if inconsistent with military use).
290. 30 U.S.C. § 226(h) (Supp. V 1987).
291. We say “at most” because the “objection” language was adopted by the Conference Committee as a modification of the “consent” requirement in the
House version and to replace the “consultation” requirement in the Senate version. H.R. Rep. No. 493, 100th Cong., 1st Sess. 779 (1987) reprinted in 1987 U.S.
Code & Admin. News 2313-1245, 2313-1525. The House Committee intended its consent provision “to be identical to the Secretary of Agriculture’s authority,
pursuant to the Mineral Leasing Act for Acquired Lands, over leasing in acquired national forest lands.” H.R. Rep. NO. 378, 100th Cong., 1st Sess. 13 (1987).
Modifying “consent” to “objection” may not have lessened this authority, but it certainly did not increase it.
292. 43 C.F.R. § 3101.7-1(c) (1988).
293. 30 U.S.C. § 188(b) (1982).
294. 30 U.S.C. § 188(b) (Supp. V 1987). Production in paying quantities is defined in the regulations at 43 C.F.R. § 3160.0-5(t) (1988) and production of
unitized substances in paying quantities is defined in the unit agreement.
295. 30 U.S.C. § 188a (1988). This paragraph provides the Secretary with authority to fashion appropriate remedies such as liquidated damages for a breach
of any MLA lease up to and including cancellation by judicial action.
296. S. Rep. No. 188, 100th Cong., 2d Sess. 5-6 (1987).
297. 30 U.S.C. § 184(h)(1) (1982).
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interests.298 These changes also clarify BLM’s authority to cancel administratively any improperly issued lease.299
The MLA provides an additional discretionary ground for disapproval of an assignment of an oil and gas lease. The Secretary has
the discretion to disapprove assignments of separate zones or deposits or assignments that do not follow legal subdivisions.300 In
addition the Secretary has authority to disapprove assignments of less than 640 acres outside Alaska.301 This authority was provided
to allow the Secretary to combat fraudulent subdivision of leases into small parcels by boiler room operators or other “40 Acre
Merchants.”302
Congress also included its standard sixty-day processing time frame for approval of an assignment that meets all legal criteria.303
Unanswered under the statute, however, is the question of whether or not requests not dealt with in the sixty-day time period should
be deemed approved or if the government suffers any penalty for its tardiness.304
BLM implemented its authority to disapprove assignments which subdivide leases into forty-acre parcels (640 acres in Alaska)
without criteria to determine how the assignment would “further the development of oil and gas.”305 Execution and submission to
BLM of a request to approve such an assignment are deemed to be a certification that the statutory standards are met.306 BLM may
then accept the certification or it may request submission of additional information.307
Section 43 of the MLA prohibits the Secretary from issuing oil and gas leases on any federal lands recommended for wilderness
allocation by the surface managing agency. It also prohibits leases within BLM wilderness study areas or congressionally designated
wilderness study areas unless exceptions have been granted in the enabling legislation.308 However, the section further provides that
nothing shall affect any authority the Secretaries of Interior and Agriculture may have to issue permits for oil and gas exploration
provided the permits are utilized in a fashion that does not require road construction or improvement of the status quo and can be
conducted in a manner unlikely to harm the wilderness environment.309 Although the congressional committee reports provide no
explanation of exploration permits, the context suggests the Congress was referring to permits for geological and geophysical work
which do not require the existence of a lease. This exception is better defined in the appropriation laws.310 This provision was dropped
from the fiscal year 1990 Appropriations Act, Pub. L. No. 101-103 Stat. 701 (1990), where Congress for several years had expressly
limited the types of oil and gas exploration for which permits may be issued using appropriated funds. BLM amended its regulations
to reflect this leasing prohibition.311
Finally, the MLA requires a study to be done in which oil and gas resources are considered in land use plans developed by the
298. 43 C.F.R. § 3108.3(a)-(c) (1988).
299. 43 C.F.R. § 3108.3(d) ; see Boesche v. Udall, 373 U.S. 472 (1963).
300. 30 U.S.C. § 187a.
301. 30 U.S.C. § 187a (Supp. V 1987).
302. H.R. Rep. No. 378 pt. 1, 100th Cong., 1st Sess. 13 (1987).
303. 30 U.S.C. § 187a (Supp. V 1987).
304. Compare the Freedom of Information Act where Congress provides that failure to meet the time frames for production of documents constitutes
exhaustion of administrative remedies. 5 U.S.C. § 552(a)(6)(C) (1982). Actually, Congress addressed the same problem in 1946 by making the approval effective
the first of the month after it is filed rather than the date of the BLM decision. 30 U.S.C. § 187a (1982), S. Rep. No. 1392, 79th Cong., 2d Sess. 3 (1946).
305. See Final Preamble, 53 Fed. Reg. 22,821-22 (1988).
306. 43 C.F.R. §§ 3102.5-1(g), 3106.1(b) (1988).
307. Id. § 3102.5-3; Hegarty v. Bd. of Oil, Gas & Mining, 57 P.3d 1042 (Utah 2002).
308. MLA § 43, 30 U.S.C. § 226-3 (Supp. V 1987). The prohibition is at section 43(a). Congress extended this prohibition to all minerals subject to the MLA
and to geothermal resources in section 5 of the Geothermal Steam Act Amendments of 1988.
309. MLA § 43(b), 30 U.S.C. § 226-3(b).
310. E.g., section 307 of the Department of the Interior and Related Agencies Appropriations Act, FY 1989, Public Law No. 100-446, 102 Stat. 1823. Section
307 prohibits use of appropriated funds for processing or issuing permits or leases for leasable minerals, including oil and gas, in the areas described in section
43(a) of the MLA as well as designated wilderness areas. The section contains the following exception for oil and gas exploration: Provided further, that funds
provided in this Act may be used by the Secretary of Agriculture in any area of National Forest lands or the Secretary of the Interior to issue under their existing
authority in any area of National Forest or public lands withdrawn pursuant to this Act such permits as may be necessary to conduct prospecting, seismic surveys
and core sampling conducted by helicopter or other means not requiring construction of roads or improvements of existing road or way, for the purpose of
gathering information about the inventorying of energy, mineral and other resource values of such area, if such activity is carried out in a manner compatible
with the preservation of the wilderness environment. Id at 1824.
311. 43 C.F.R. §§ 3100.0-3(a)(2)(vii)-(x), (b)(2)(viii)-(ix) (1988). The Forest Service also reflected this statutory prohibition in the regulations at 36 C.F.R.
§ 228.102(b) (1990).
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Secretary of the Interior and forest management plans developed by the Secretary of Agriculture.312 The study was to be performed by
the National Academy of Sciences and the Comptroller General of the United States in an effort to ensure that potential oil and gas resources
are adequately addressed in planning documents along with a balancing review of the social, economic and environmental repercussions of
developing those resources with or without stipulations.313 These two entities were unable to cooperate and thus conducted separate
studies.
§ 7.02(b).

The Geothermal Steam Act of 1970 and Geothermal Steam Act Amendments of 1988.

The Geothermal Steam Act of 1970314 was enacted for the purpose of allowing exploration on public lands for the development
and utilization of geothermal steam as a viable source of energy.315 Geothermal energy is defined as the earth’s heat energy which is
produced by the intrusion of magma or molten rock into the earth’s crust, heating porous rocks containing water to temperatures as
high as 500 degrees F, and in turn the superheated water rises to the earth’s surface through natural vents in the form of steam, which
may be used to generate electricity.316
In recommending the passage of the Act, the Committee on Interior and Insular Affairs stated that geothermal energy is a
potentially invaluable untapped natural resource, and in an age of consciousness of environmental hazards and an increasing
awareness of the necessity to develop new resources, geothermal resources promise to be a relatively pollution-free source of energy,
and its development should be encouraged.317
§ 7.02(b)(1). Lands Subject to Geothermal Leasing.
The Secretary of the Interior may issue leases for the development and utilization of geothermal steam and associated geothermal
resources (1) in lands administered by him, including public, withdrawn, and acquired lands, (2) in any national forest or other lands
administered by the Department of Agriculture through the Forest Service, including public, withdrawn, and acquired lands, and (3)
in lands which have been conveyed by the United States subject to a reservation to the United States of the geothermal steam and
associated geothermal resources therein.318
Certain Federal lands are exempted from geothermal leases, these include: (1) lands within a national recreation area, (2) lands in
a fish hatchery administered by the Secretary, wildlife refuge, wildlife range, game range, wildlife management area, waterfowl
production area, or for lands acquired or reserved for the protection and conservation of fish and wildlife that are threatened with
extinction, (3) tribally or individually owned Indian trust or restricted lands, within or without the boundaries of Indian reservations.319
Leases under this Act may be issued only to citizens of the United States, associations of such citizens, corporations organized under
the laws of the United States or of any State or the District of Columbia, or governmental units, including, without limitation,
municipalities.320
§ 7.02(b)(2). Competitive Bidding And Conversion to Geothermal Leasing.
If lands to be leased under this Act are within any known geothermal resources area, they are leased to the highest responsible
qualified bidder by competitive bidding under regulations formulated by the Secretary of the Interior.321The Secretary will hold a
competitive lease sale at least once every two years for lands nominated for leasing..322 Lands subject to mining claims may be available

312. Land use plans are prepared by the Bureau of Land Management pursuant to the Federal Land Policy and Management Act of 1976, 43 U.S.C. §§ 17011784 (1982). Forest management plans are prepared by the Forest Service pursuant to the Forest and Rangeland Renewable Resources Act of 1974. 16 U.S.C.
§ 1601 (1982).
313. Lease stipulations are specified measures added to the standard lease form to address resources or other concerns known or suspected to be present
on the leased land. 43 C.F.R. § 3101.1-3 (1988).
314. 30 U.S.C. §§ 1001 et seq.
315. Getty Oil Co. v. Andrus, 433 F. Supp 1317, 1321 (C.D.Cal 1977).
316. United States v. Union Oil Co., 549 F.2d 1271, 1272 (9th Cir. 1977).
317. See House Report No. 91-1544; see also 40 A.L.R. Fed. 814.
318. 30 U.S.C. § 1002.
319. 30 U.S.C. § 1014(c).
320. 30 U.S.C. § 1015.
321. 43 C.F.R. § 3203.5 (2007); 30 U.S.C. § 1003; 30 U.S.C. § 1003(b); see also Getty Oil Co. v. Andrus, 607 F.2d 253, 256 (9th Cir. 1979).
322. 30 U.S.C. § 1003(b)(2).
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for noncompetitive leasing to the mining claim holder.323
§ 7.02(b)(3). Rents And Royalties.
By statutory requirement, Geothermal leases provide for a royalty from the electricity produced by the geothermal resources:
between 1 percent and 2.5 percent of the proceeds the first 10 years, and between 2 and 5 percent for the time after the initial 10
year period. Geothermal leases also require a royalty on any byproduct that is a mineral specified in 30 U.S.C. § 181 (e.g. coal,
phosphate, sodium). Lessees must provide payment in advance of an annual rental. In the case of a lease acquired through a
competitive sale, the amount is at least $1 per acre for each year. In the case of a lease acquired through a noncompetitive sale, the
amount of the advanced payment is at least $2 per acre for the first year, at least $3 per acre for the second through tenth years, and
at least $5 per acre for each year after the 10th year of lease. If production ceases after it has commenced, the lease will remain active
for no more than 10 years, but only if the lessee continues to pay royalties in advance at a rate equal to the monthly average during
the period of production. This does not apply for cessation caused or required by the Secretary of the Interior, a Secretary of the
Armed Forces, a State, or an unforeseeable act of nature. The Secretary may terminate a lease if the lessee fails to pay rent 45 days
after rent is due. If the lessee pays the amount of rent due, plus a 10% late fee, then their lease may be reinstated.324
§ 7.02(b)(4). Duration of Leases.
Geothermal leases are for a primary term of ten years. If the lessee satisfies the work requirements set out by the Secretary, then
the Secretary may extend the lease to an additional ten years.325 For lands where actual drilling operations have occurred prior to the
end of the primary term, and are still occurring at the expiration of that term, leases may be extended for a term no longer than thirtyfive years, so long as geothermal steam will continue to be produced in commercial quantities. If, at the end of such thirty-five years,
steam is produced or utilized in commercial quantities and the lands are not needed for other purposes, the lessee will have a
preferential right to renew the lease for a second forty-year term in accordance with such terms and conditions as the Secretary of
the Interior deems appropriate.326
§ 7.02(b)(5). Acreage of Geothermal Lease.
A geothermal lease must be limited to 5,120 acres unless irregular subdivisions in the parcel warrant an exception.327 The maximum
number of acres a single person, association, or corporation, may only, hold, own, or control at one time under Federal geothermal
leases in any one State is 51,200 acres.328
§ 7.02(c). Federal Coal Leasing Amendments Act of 1975.329
§ 7.02(c)(1). In General.
Through FCLAA, Congress sought to ensure a fair return to the treasury for the leasing of federal coal reserves, as well as to provide
a mechanism for leasing tracts of coal reserves that would be consistent with land use planning, environmental concerns and the need
for additional coal.330 Such a planned approach to the leasing of coal reserves was accompanied by Congress’ policy choice of requiring
timely development of those reserves and discouraging — if not effectively ending — the speculative holding of federal coal leases.
Many of the provisions of FCLAA codified, with some changes, the Department’s proposed EMARS II leasing program under the MLA.331
The new diligence requirements under FCLAA, for instance, were patterned after the Department’s recently promulgated pre-FCLAA
rules.332 In particular, three provisions in FCLAA were designed to end the apparent widespread speculation and abuses identified in
323. 30 U.S.C. § 1003(b)(3).
324. 30 U.S.C. § 1004.
325. 30 U.S.C. § 1005(a).
326. 30 U.S.C. § 1005(g).
327. 30 U.S.C. § 1006.
328. Id.
329. Sections 7.02(c) through 7.02(c)(5) are taken from Sam Kalen, Where Do We Go from Here? The Federal Coal Leasing Amendments Act – Past, Present
and Future, 98 W. Va. L. Rev. 1023, 1034 (1996), with modified footnotes, and included with permission.
330. See generally H.R. Rep. No. 681, 94th Cong., 1st Sess. 8-12, 14021 (1976), reprinted in the 1976 U.S.C.C.A.N. 1943, 1950.
331. See generally Federal Coal Leasing Policies and Regulations; Committee on Energy and Natural Resources; 9th Cong. 2d Sess. 9-10 (1978) (hereinafter
Federal Coal Leasing Policies).
332. See Id.; Leo M. Krulitz, Management of Federal Coal Resources, 24 Rocky Mtn. L. Inst. 139, 141 (1978).

215

the federal coal program.
§ 7.02(c)(2). Leasing.
First, Congress ended the prospecting permit and preference right leasing system, subject to valid existing rights. In lieu of this old
program, Congress authorized the Secretary of the Interior to divide lands into coal leasing tracts and award leases by competitive
bidding at fair market value.333 Congress further directed that (n)o lease sale shall be held unless the lands containing the coal deposits
have been included in a comprehensive land-use plan and such sale is compatible with such plan.”334 The process for deciding what
lands to lease was similar in concept to the Department’s proposed EMARS II leasing program.335 Leases subject to FCLAA would
require the payment of annual rentals, as well as a royalty rate of not less than 12 1/2% for surface mining operations and possibly a
lesser amount for underground mining operations.336 The royalty rate for underground mines was not congressionally established, but
has since been set by the Interior Department at 8%, unless after lease issuance the Secretary determines that conditions warrant a
reduction.337 FCLAA further required that a lease will be subject to readjustment at the end of the first twenty years, and then at the
end of each subsequent ten year period.338
§ 7.02(c)(3). Requirements to Avoid Speculative Lease Holding.
Second, Congress strengthened the diligent development requirements that already existed in the original MLA. Section 3 of FCLAA
banned the issuance of any new leases under the MLA, including oil and gas leases, to a lessee holding a non-producing federal coal
lease for over ten years after the effective date of FCLAA.339 Industry opposed this provision and unsuccessfully tried to have it repealed
in the early 1980s.340 The ten year requirement, however, simply prompted lessees fearful of the consequences to sell — or apparently
relinquish — their leases,341 a possibility made all the more attractive when Congress in 1985 gave lessees an additional four months
to take such action.342 Of course, today this provision is effectively superfluous, because the ten year diligent development
requirement in FCLAA, discussed below, should prevent a lessee from ever triggering the Section 3 ban.343
Before a lessee whose lease is subject to FCLAA can begin operations and production, it must comply with the requirements of

333. 30 U.S.C. § 201(a) (1994). The leasing process is governed by the Part 3400 Coal Management Regulations, 43 C.F.R. Subparts 3400-3427 (1995), which
are now being reviewed in their entirety. 59 Fed. Reg. 36, 108, 36,110 (1994). For regulations governing those preference right lease applications based upon
prospecting permits issued prior to FCLAA, see 43 C.F.R. Subparts 3430-32, 3445-46 (1995). Generally, leasing can occur either upon application or in accordance
with the leasing procedures for coal production regions. E.g., 43 C.F.R. Subpart 3425 (1995) (leasing by application). Under the regional leasing program, the
Secretary establishes regional leasing levels, based, in part, upon any environmental, social and economic effects, any industry expressed interest, the projected
future demand for coal and a consideration of any national energy needs. 43 C.F.R. § 3420.2 (1995). Once regional levels are set, tracts are then identified in the
land use planning process and reviewed by regional coal teams, during this activity planning process. 43 C.F.R. SS 3420.1-8, 3420.2, 3420.3-1 (1995). After
consultation with the various affected interests (43 C.F.R. S 3420.4 (1995)), the Secretary may then offer the selected tracts for lease sale through a competitive
bidding process. 43 C.F.R. S 3420.5, & Part 3422 (1995)). Competitive bidding is not required in circumstances warranting emergency leasing. 43 C.F.R. S 3425.14 (1995). The Act also authorizes the issuance of an exploration license that confers no lease rights under the Act. 90 Stat. 1085; see also 43 C.F.R. Subpart 3410
(1995).
334. 30 U.S.C. § 201(a)(3)(A)(i) (1994).
335. “Congress adopted many of the elements of the EMARS II program in the FCLAA.” Lawrence J. MacDonnell, Mineral Law in the United States: A Study
in Legal Change, reprinted in Natural Resources Policy and Law: Trends and Directions 66-93, 85 (Lawrence J. MacDonnell & Sarah F. Bates eds. (1993)).
336. 30 U.S.C. § 207(a) (1994).
337. 43 C.F.R. § 3473.3-2(a)(2), (e) (1995).; 44 Fed. Reg. 33114 (1982).
338. 30 U.S.C. § 207(a) (1995); 43 C.F.R. § 3451.1 (1995).
339. See 47 Fed. Reg. 33114 (1982) (1982 final rulemaking for Section 3 only relates to coal leases and “implies nothing about section 3’s applicability to
other minerals”). The Interior Department Solicitor settled this issue in 1985, by holding that it did. Solicitor’s Opinion M-36951, § 2(a)(2)(A) of the Mineral Leasing
Act of 1920, 92 I.D. 537, 539 (1985). This view prevailed in Conoco, Inc. v. Hodel, 626 F. Supp. 287 (D. Del. 1986).
340. See Carl E. Bagge, Setting National Coal Policy: Interaction Between Congress, Regulatory Agencies and the Courts, 86 W. Va. L. Rev. 717 (1984). The
Department of the Interior supported a repeal. See Dep’t. Interior, Fed. Coal Mgmt. Report Fiscal Year 1984 at 46 (explaining Interior’s position).
341. GAO observed that “a lessee wishing to qualify for new leases may sell or relinquish the leases that are causing disqualification.” General Accounting
Office, Mineral Resources: Federal Coal-Leasing Program Needs Strengthening 27 (GAO/RCED-94- 10 Sept. 1994) (hereinafter Mineral Resources).
342. Although August 4, 1976 was the effective date of FCLAA, Congress in 1985 extended the deadline from August 4, 1986 to December 31, 1986. Pub. L.
No. 99-190, S 101(d) (1985).
343. See Solicitor’s Opinion M-36951, § 2(a)(2)(A) of the Mineral Leasing Act of 1920, 92 I.D. 549 (1985).
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both SMCRA and FCLAA.344 FCLAA compliance includes those requirements designed to ensure against speculative holdings and
provide for the maximum economic recovery (MER) of federal coal. In order to ensure MER, Section 3 of FCLAA also provides that “no
mining operating plan shall be approved which is not found to achieve the maximum economic recovery of coal within the tract.”345
The implementing regulations follow this command by specifically requiring that lessees develop their leases in a manner that will
achieve MER.346 Mining operations must comply with these requirements347 as well as an approved resource recovery and protection
plan and any other appropriate agency orders.348 Also, operators are to prevent the wasting of coal and other resources and “shall
adequately protect the recoverable coal reserves and other resources upon abandonment.”349 An approved plan, moreover, is a precondition to commencing any operations or development.
FCLAA requires lessees to submit a reclamation plan for the Secretary’s approval, often called a “R2P2.”350 This mandate prompts
federal lessees to prepare plans for developing the coal resources shortly after lease issuance or readjustment.351 An R2P2 must satisfy
FCLAA’s requirements, including a description of the proposed mining operation, an estimate of the coal reserve base, minable reserve
base and recoverable reserves for each federal lease included in the R2P2, LMU boundaries, if applicable, as well as a general layout
of the proposed mine and the planned sequence of mining for the life-of-the-mine.352 This plan also must explain how the lessee
expects to satisfy the diligence requirements and achieve MER for the leases included in the R2P2.353 A plan can be approved only if it
conforms with the regulations and is found to achieve MER of the federal coal.354
As we have seen, FCLAA also adopted the Interior Department’s concept of requiring diligent development.355 Section 6 of FCLAA
amended Section 7 of the MLA by expressly directing that lessees who have leases not producing coal in commercial quantities at the
end of ten years are to have those leases terminated.356 The regulations define “diligent development” to mean “the production of
recoverable coal reserves in commercial quantities prior to the end of the diligent development period.”357 This means that lessees
must develop 1% of the commercially minable coal in a lease or a LMU, less pillars, fenders, property barriers and the like, within ten
years of lease issuance, readjustment or the effective date of an LMU.358 Failure to satisfy diligent development results in lease or LMU
termination.359 Once lessees achieve diligent development, they must still comply with the requirement for “continued operation”360

344. Cf. Atlantic Richfield Co. v. West Elk Coal Co., 112 IBLA 115 (1989) (distinguishing between compliance with SMCRA and compliance with FCLAA).
345. 30 U.S.C. § 201(a)(3)(C) (1994).
346. 43 C.F.R. § 3482.2(a)(2) (1995). The regulation defines MER, as requiring that: based on standard industry operating practices, all profitable portions of
a leased Federal coal deposit must be mined. The requirement of MER does not restrict the authority of the authorized officer to ensure the conservation of the
recoverable coal reserves and other resources and to prevent the wasting of coal. 43 C.F.R. § 3480.0-5(a)(21) (1995). See also 47 Fed. Reg. 33154 (1982)
(discussing MER).
347. See 43 C.F.R. §§ 3483.1, 3484.1 .
348. 43 C.F.R. § 3481.1(b) .
349. 43 C.F.R. § 3481.1(c) . See also 43 C.F.R. § 3484.2 .
350. 30 U.S.C. § 207(c) (1994).
351. The R2P2 need not be a detailed mine plan, but instead need only address the FCLAA requirements. See 47 Fed. Reg. 33,161 (July 30, 1982). Yet, before
mining can occur, there must be an R2P2 submitted either with or after the submission of a permit application package (PAP) to the regulatory authority in
accordance with SMCRA. 43 C.F.R. §§ 3482.1(b), 3482.2(a)(2) (1995).
352. See 43 C.F.R. § 3482.1 .
353. 43 C.F.R. § 3482.1.
354. 43 C.F.R. § 3482.2. The regulations allow a lessee or operator to propose modifications to a R2P2. 43 C.F.R. § 3482.2(c).
355. See 43 C.F.R. § 3483.1.
356. Congress originally considered requiring lessees to achieve diligent development within 15 years, H.R. Rep. No. 681, 94th Cong., 1st Sess. 15, 21 (1975),
reprinted in 1976 U.S.C.C.A.N. 1951, 1957, but the period was later changed to 10 years. 122 Cong. Rec. 148-49, 504 (1976).
357. 43 C.F.R. § 3480.0-5(a)(12). See 47 Fed. Reg. 33,157 (1982) (discussing diligent development).
358. 43 C.F.R. § 3480.0-5(a)(13) (defining “diligent development period”); Id. at § 3480.0-5(a)(6) (defining “Commercial quantities”). See also 43 C.F.R.
§ 3483.5 (crediting of production toward diligent development).
359. 43 C.F.R. § 3483.2(a). The diligence period, however, can be suspended under Section 39 of the MLA. See infra notes 398-402 and accompanying text.
360. 43 C.F.R. § 3480.0-5(a)(8). “Continued operation” is the production of at least “commercial quantities” of recoverable coal reserves in the first two
“continues operation” years after achieving diligent development and then such production over a three year running average thereafter. Id.
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or, when permitted, pay an “advance royalty.”361 In order to address a prior loophole, Congress limited the number of years a lessee
can pay advance royalty.362
§ 7.02(c)(4). Logical Mining Unit.
Finally, FCLAA confirmed the Department’s pre-existing acceptance of the concept of an LMU, with certain changes.363 Section 5 of
FCLAA authorized the Secretary [of the Interior] to approve the consolidation of federal and adjacent non-federal coal leases into an
LMU, upon a determination that such consolidation would serve the maximum economic recovery of a single or multiple coal
deposit.364 The BLM recently explained the benefits of an LMU:
A logical mining unit may consist of one or more Federal leaseholds and may include intervening or adjacent lands in which the
United States does not own the coal resources, but all the lands in a logical mining unit must be under the effective control of a single
operator, be able to be developed and operated as a single operation and be contiguous.
An LMU is a production allocation mechanism, which allows a straightforward approach to the logical sequencing of mining
operations on contiguous lands. The purpose of an LMU is to permit coal to be mined in a sequence that makes sense. In the western
United States, where checkerboard land-ownership patterns are common, an operator may develop several contiguous coal leases on
lands that are owned by different entities that were leased at different times. In some cases, requiring the operator to mine the oldest
Federal leases first in order to meet diligent development requirements would be inefficient and would not ensure maximum
economic recovery of coal reserves. Similarly, requiring an operator to maintain production on multiple contiguous leases in order to
meet lessee-qualification requirements under Section 2(a)(2)(A) or continued operation requirements under Section 7 of MLA would
be inefficient.
An LMU consolidates two or more Federal leases (or Federal and non- Federal tracts) and allows the Secretary [of the Interior] to
credit production from anywhere in the LMU to all Federal leases contained in the LMU, for purposes of diligent development,
continued operation and lessee qualification. Thus, formation of an LMU can permit more efficient mine sequencing, allowing an
operator to progress logically from one lease to the next, while also allowing the lessee to meet applicable production requirements.365
The procedure for obtaining the designation of an LMU is established in the BLM regulations, which provide that the BLM may
direct the formation of an LMU or may approve an operator/lessee’s request for an LMU.366 An LMU cannot exceed 25,000 acres,367
and it must be “mined within a period established by the Secretary [of the Interior] which shall not be more than forty years.”368 BLM
had approved 39 LMU’s as of December 1994, which when totaled comprise 155 of the remaining 431 leases (as of Fiscal Year ‘93),
32% of the federal lease acres and 51% of federal coal production.369
§ 7.02(c)(5). Section 39 Suspensions of Operations/Production.
A suspension can be granted either under Section 7(b) or Section 39 of the MLA. Section 7(b) of the MLA alleviates compliance with
the continued operation requirement, in limited circumstances, “where operations under the lease are interrupted by strikes, the
elements or casualties not attributable to the lessees.”370 By contrast, Section 39 authorizes the granting of a suspension in many more
instances. The Secretary may “assent” or “direct” a “suspension of operations and production under any lease granted under the
terms of” the MLA, when it would be in the “interest of conservation.”371
361. 30 U.S.C. § 207(b) (1994); 43 C.F.R. § 3480.0-5(a)(1) (defining “advance royalty”); 43 C.F.R. § 3483.4 (1995) (terms for payment of advance royalty). See,
e.g., Western Slope Carbon, Inc., 98 IBLA 198 (1987). Cf. 43 C.F.R. § 3483.2(c) (1995) (“(a)ny Federal coal lease on which continued operation is not maintained
shall be subject to cancellation”). The requirement for continues operation or the payment of advance royalties might be suspended during the period of a force
majeure event. 30 U.S.C. § 207(b) ; 43 C.F.R. § 3483.3 (1995); Solicitor’s Opinion M-36951, § 2(a)(2)(A) of the Mineral Leasing Act of 1920, 92 I.D. at 551 (1985).
See generally Ark Land Co., 132 IBLA 235 (1995).
362. See Solicitor’s Opinion M-36951, § 2(a)(2)(A) of the Mineral Leasing Act of 1920, 92 I.D. at 551-52 (1985). See generally § 7.02(c)(3).
363. See Federal Coal Leasing Policies and Regulations; Committee on Energy and Natural Resources; 9th Cong. 2d Sess. 9-10 (1978), at 113 (Senator Lee
Metcalf’s floor statement regarding LMU’s).
364. 30 U.S.C. § 202a(1).
365. 59 Fed. Reg. 66874 (1994).
366. 43 C.F.R. § 3487.1 (1995). 30 U.S.C. § 202a(2), (3).
367. 30 U.S.C. § 202a(7).
368. 30 U.S.C. § 202a(2).
369. 59 Fed. Reg. 66875 (1994).
370. 30 U.S.C. § 207(b).
371. 30 U.S.C. § 209. Section 39 authorizes the Secretary to “waive, suspend or reduce the rental or minimum royalty or reduce the royalty on an entire (or
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The Secretary’s authority to issue suspensions is dependent upon a determination that the action would be in the “interest of
conservation.” This phrase has been interpreted broadly “to include not only maximizing recovery and avoiding or minimizing waste
or loss of the leased mineral resource but also avoiding or minimizing damage to other natural resources, such as wildlife, water
quality, air quality and other minerals.”372 The preamble to the final regulations, therefore, suggests that a suspension might be
appropriate for the duration of the preparation of the environmental impact statement.373 Additionally, the IBLA has suggested that a
suspension of the lease term might be appropriate due to administrative actions addressing environmental concerns.374
It also would appear that a Section 39 suspension may be granted, in the interest of conservation, where the lessee has not yet
commenced operations or production. In the preamble to the final regulations, the BLM responded to a comment by noting that “the
timing of the suspension of operations has no bearing on the manner in which a Federal coal lease is suspended.”375 The preamble
further explained that suspensions generally will not be granted unless operations have commenced and production has occurred;
but this general rule may not apply when a suspension is appropriate to avoid or minimize damage to other natural resources.376
§ 7.02(d). Other Uses of Federal Land.
§ 7.02(d)(1). Grazing.
Since the passage of the Taylor Grazing Act of 1934,377 all grazing rights and priorities between the government and various ranchers
in Utah have been established. Because there have been few relinquishments of those rights, the present day practitioner’s focus is
primarily on the problems relating to the maintenance of the grazing permit and the rights of the permittee. Grassland management,
or the practice of cultivating natural vegetation for some predetermined grazing or conservation goal, is subject to provisions of the
Federal Land Policy and Management Act of 1976 (FLPMA).378 FLPMA covers, inter alia, grazing leases and permits, e.g. terms and
conditions, renewal priority, management plan requirements, and permit cancellation.379 Furthermore, the Public Rangelands
Improvement Act of 1978 sets forth the current grazing fee formula and establishes the rangeland procedures of both the BLM and
the National Forest Service.380
§ 7.02(d)(1)(i). Lands Available And Grazing District.
All public domain land is available for grazing, with the following exceptions: national forest, park and monument lands, Indian
reservation lands, all lands determined by the Secretary of Interior to be unsuitable for forage crops and any other lands withdrawn
for use by a federal agency where grazing approval has not been given.381
The public domain is divided into grazing districts within the states.382 A convenient and detailed survey of all grazing laws,
procedures, fee schedules, lands available and future plans can be found at BLM’s website.383
portion of a) leasehold” when it is “necessary to do so in order to promote development or whenever in his judgment the leases cannot be successfully operated
under the terms provided therein,” and the Secretary’s action is for the “purpose of encouraging the greatest ultimate recovery” and is in the “interest of
conservation.”
372. See Copper Valley Mach. Works, Inc. v. Andrus, 653 F.2d 595 (D.C. Cir. 1981) (protecting tundra/permafrost environment); Getty Oil Co. v. Clark, 614 F.
Supp. 904 (D. Wyo. 1985), aff’d, 840 F.2d 776 (10th Cir. 1988) (allowing Secretary to tailor suspension to environmental values of the leased premises).
373. 53 Fed. Reg. 49984, 49985 (1988) (to be codified at 43 C.F.R. 3483.3).
374. Alfred G. Hoyl 123 IBLA 169, 191 (1992) (Hoyl I), modified and aff’d, 123 IBLA 194A (1993) (Hoyl II) and later proceeding, 127 IBLA 297 (1993); Nevdak
Oil & Exploration, Inc., 104 IBLA 133, 138 (1988) (“operations and production may be suspended ... where suspension affords the Department sufficient time to
decide whether and/or under what circumstances to permit exploration and development of the mineral resource so as to best protect other resources.”); See
also Clark, 614 F. Supp. at 920; John March, 98 IBLA 143, 147 (1987); Jones-O’Brien, 85 I.D. 89 (1978).
375. 53 Fed. Reg. 49,984 (1988).
376. Hoyl I, 123 IBLA at 191 n.18 (referring to preamble). But see Hoyl II, 123 IBLA at 194C n.2.
377. 43 U.S.C. § 315 (1996).
378 43 U.S.C. § 1702(c); Western Watersheds Project v. Kraayenbrink, 632 F.3d 472 (9th Cir.), cert. denied, 565 U.S. 928, 132 S. Ct. 366, 181 L. Ed. 2d 232, 73
Env't Rep. Cas. (BNA) 1960 (2011).
379 43 U.S.C. § 1752.
380 43 U.S.C. § 1901 et. seq.
381. Id.
382. Id.
383. BLM, Livestock Grazing on Public Land, https://www.blm.gov/programs/natural-resources/rangelands-and-grazing/livestock-grazing.
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The district manager determines which lands within the district will be used for grazing and the extent of their use. Its decisions,
which are based on the grazing capacity of the land, are final and may not be overturned absent a clear showing of error on its part.384
§ 7.02(d)(1)(ii). Qualification.
In order to obtain a grazing permit, the applicant must either be a citizen or have filed a declaration to become a citizen. A group
of individuals or a corporation must be authorized to conduct business in the state where the district is located to qualify.385 The
applicant must be engaged in the livestock business and possess land which is situated so as to require the efficient use of federal land
to sustain the livestock operation.386
§ 7.02(d)(1)(iii). Application Procedure.
Under the Federal Land Policy and Management Act (FLPMA), enacted on October 21, 1976, grazing permits may be issued for ten
year periods,387 unless the land is being considered for disposal, will be devoted to another public purpose before the ten year period,
the term of the base property lease is less than ten years, or the officer determines that a lease for less than ten years is appropriate.388
The application for a permit must be filed with the BLM district office in which the land sought is located.389 Priority is given to
lessees holding expiring permits if the leased lands remain available for grazing, the lessee is in compliance with the rules and
regulations and terms and conditions of the lease, and the lessee accepts any additional terms in the new lease.390 If several operations
are dependent on the same land, the permits will be issued in proportion to the annual use and relative dependencies of the
applicants.391
§ 7.02(d)(1)(iv). Fee.
Fees are charged for regular permits and for non-renewable licenses based on a rate per animal unit month (AUM).392 The fees are
set by BLM or the Secretary of the Interior and are published each year in the Federal Register. The fee for 2019 is $1.35 per AUM.393
If BLM leases any land from a third party to enhance a federal grazing district, the permittee must pay surcharge, which is a fee equal
to or greater than the rent paid to the third party by BLM.394 As of 2019, the surcharge for third party grazing in Utah is $5.48.
Fees are not refundable regardless of the permittee’s non-use of the land, except for periods of range depletion due to drought,
fire, or other natural causes, or in the case of a disease spreading among the livestock. However, fees may be refunded where
applications for change in grazing use are filed prior to the period of use for which the refunded is requested.395
§ 7.02(d)(1)(v). Rights of the Permittee.
The permittee does not obtain any title, fee simple interest or estate in or to the lands from the permit, other than the right to use
the land as prescribed without interference from others, including the government.396
The permittee can renew its permit so long as it has complied with the rules and regulations of the permit unless the land is unfit
for continued livestock grazing.397 The permittee may transfer its permit rights from some of its land to other land or even transfer
384. United States v. Morrell, 331 F.2d 498 (10th Cir. 1964).
385. 43 U.S.C. § 315b. (1996).
386. 43 C.F.R. § § 4110.1, 4110.2, 4130.5 and 4130.7 (1998).
387. 43 U.S.C. § 1752(a) (1996).
388. 43 C.F.R. § 4130.2(d).
389. 43 C.F.R. § 4130.1-1.
390 43 CFR 4130.2
391. 43 C.F.R. § 4130.1-2.
392. 43 C.F.R. § 4130.8-1(b). AUM is defined as the amount of forage necessary for the sustenance of 1 cow its equivalent (5 sheep, 5 goats, or 1 bull, steer,
heifer, horse, mule, etc.) for 1 month. Id. 4130.0-5;
393. https://www.blm.gov/policy/im-2019-037
394. 43 CFR 4130.8-1(f).
395. 43 C.F.R. § 4130.8-2.
396. 43 CFR 4130.2(c) Holland Livestock Ranch v. United States, 655 F.2d 1002 (9th Cir. 1981); United States v. Lawrence, 848 F.2d 1502 (10th Cir. 1988).
397. 43 CFR 4130.2(e).
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their rights to their property to someone else who is qualified to hold a permit.398 However, in neither case may the transfer result in
the overuse of forage production capabilities of the federal land.399
When the permittee transfers the property on which the permit is attached, the grazing rights terminate automatically unless BLM
is notified of the transfer and the transferee applies for a BLM permit at the time of the transfer.400 When the transferee is unqualified,
it may, upon notice to BLM, continue to use the land for a period of two years during which it must become qualified or risk losing its
grazing rights.401
The permittee may be allowed to modify the land use so long as the total use does not exceed the maximum allowed in the permit,
the land is not detrimentally affected and the rights of other permittees are not impaired.402
Another right of the permittee is the privilege to pledge the permit as security for loans so long as the loan is for the furtherance
of the grazing operation. When the permit is pledged for security, the permittee may not be denied the right to renew unless public
interest requires denial.403
§ 7.02(d)(1)(vi). Rights of BLM and Others.
The district officer may suspend, reduce or revoke any permit if the permittee has violated the terms of the permit or other rules
governing permits.404 Since permits and licenses are issued at the discretion of BLM they may be revoked without compensation, but the
permittee will be given notice of violations before cancellation occurs.405 However, when permits are reduced or revoked for reasons other
than the permittee’s misconduct, i.e. periods of severe range depletion due to severe drought or other natural causes, or a disease, the
permittee may be reimbursed, either whole or in part.406
If the condition of the land requires permit adjustments, the permits may be modified. The district manager will notify the affected
permittees and allow them thirty days in which to appeal to BLM.407
In general, a permittee is subject to both civil and criminal penalties if it interferes with other lawful uses of public land used by it
under permit. The permittee may not install, maintain, improve, etc., range improvements, nor remove any vegetation, without
authorization. The permittee must also take care that fences or gates are closed during periods of active livestock grazing. Moreover,
a permittee cannot interfere with any fish and wildlife resources, nor can it remove any archeological or cultural resources 408.
The permittee is held liable for any trespasses committed by him and may be required to pay twice the value of the forage
consumed by the livestock.409 A trespass occurs when cattle on the range exceeds the number allowed under the permit.410
§ 7.02(d)(2). Materials Disposal.
The Materials Act of 1947 authorizes the Secretaries of Interior and Agriculture to dispose of “common variety” minerals and
vegetative materials on the land administered by each.411 The Act’s regulations establish procedures for the exploration, development,
and disposal of mineral material resources on public lands, and for protection of the resources and the environment.412 Common

398 43 CFR 4130.6-1(a), 43 CFR 4110.2-3.
399. 43 C.F.R. § 4130.6-1(b).
400. 43 C.F.R. §§ 4110.2-3.
401. 43 C.F.R. § 4110.2-3.
402. 43 C.F.R. §§ 4130.4 .
403. 43 C.F.R. § 4130.9 (1998); 43 U.S.C. § 315b (1996). See also Hut Ranch, Inc., 27 IBLA 340 (1976); 83 I.D. 542.
404. 43 C.F.R. §§ 4130.3-1(b) and 4170.1-1(1998).
405. 43 C.F.R. §§ 4150.2 and 4160.1.
406. 43 U.S.C. § 315b (1996).
407. 43 C.F.R. § 4130.3-3, 4160.4 (1998).
408 43 C.F.R. § 4130.3-3(b), 43 C.F.R. § 4140.1 ; 43 U.S.C. § 315.
409. 43 C.F.R. § 4170.1-1(d).
410. Cesar and Robert Siard, 26 IBLA 29 (1976).
411. 30 U.S.C. § 601 (1996).
412. 43 C.F.R. § 3601.1.
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variety minerals include sand, stone, gravel, clay, cinders, pumice and pumicite.413 Vegetative materials mainly refer to timber and
forest products.
The Materials Act does not apply to national park and monument land, Indian lands or withdrawn land where the agency having
jurisdiction over the land has not given its consent for material disposal.414 Before disposing materials, the agencies must analyze the
project in an environmental assessment governed by the National Environmental Policy Act of 1969 (NEPA),415 and the project must
conform to a land use plan prepared under the Federal Land Policy and Management Act (FLPMA).416
§ 7.02(d)(2)(i). Common Variety Mineral Disposal.
Common variety minerals may be disposed of by either competitive or non-competitive sale, depending on the value of the
minerals and the practicability of achieving a competitive bidding process.417 The sale may either be initiated privately or by BLM.418
The provisions regarding mineral material sales may be found in 43 C.F.R. §§ 3602.10 to 3602.49.419
§ 7.02(d)(2)(i)(A). Non-Competitive Sales.
BLM may sell mineral materials without calling for bids where it would be impracticable to call for bidding, in the public interest,
and where the volume of the mineral materials does not exceed 200,000 cubic yards.420 The mineral value is the fair market value as
determined by appraisal prior to sale and no mineral deposit on public land may be sold for less than this amount.421
Advance payment is required before minerals may be removed. If the contract is for $2,000 or less, the full amount must be paid
when the contract is executed. When the contract price is for more than $2,000, an installment method may be used, with the
installment due at or before the time the BLM awards the contract. Once materials are removed, each subsequent installment
payment is equal to the monthly amount in value of the materials removed, and the installments must be made monthly. The total
contract price must be paid at least sixty days before the expiration of the contract.422
Permittees may make an advanced payment for annual production based on either their previous years’ production, or a projection
of the current year’s production. If production exceeds the projection, then permittees must resume monthly payments before the
15th day after production exceeded the projection. A contract terminates if payment is not made on or before the anniversary date of
the contract.423
The contract period may not exceed five years unless the BLM chooses to extend the contract, typically for removal of equipment
and improvements.424 BLM may grant an extension if the applicant shows that delays are not due to any negligence on their part, or
for contracts with terms over 90 days, BLM receives the permittees written request between 30 and 90 days before the contract
expires.425
§ 7.02(d)(2)(i)(B). Competitive Sales.
Competitive sales are conducted by BLM through invitations to bid by advertising once a week for two weeks in a general circulation
newspaper for the area in which the material is located and by posting notice of the invitation in the BLM office in which bids will be

413. Id.
414. Id. See also 43 C.F.R. § 3601.12.
415 42 U.S.C.§§ 4321-4347 (2012).
416 43 U.S.C. §§ 1701–1787 (2012); IBLA 2019-94.
417 30 U.S.C. § 602.
418. 43 C.F.R. §§ 3602.11.
419 43 C.F.R. §§ 3602.10 to 3602.49.
420. 43 C.F.R. § 3602.31.
421. Id.
422. 43 C.F.R. § 3602.21.
423. Id.
424. 43 C.F.R. § 3602.34.
425. 43 C.F.R. § 3602.27.
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taken.426
The applicant must submit a bid deposit of $500 or five percent of the appraised value of the minerals, whichever is greater.427 The
sale is normally awarded to the highest bidder who then has sixty days in which to execute the contract and post the required bond.428
BLM may reject any or all bids if it determines that the bidder is unable to meet the contractual obligations.429
§ 7.02(d)(3). Timber.
The secretaries may dispose of timber located on land not exempted by the Act including land covered by unpatented mining
claims. A sale may not, however, endanger or materially interfere with mining operations.430
Because most large scale timber sales in Utah occur on property under Forest Service jurisdiction, the procedures described here
will be based on Forest Service Regulations.
Timber may be disposed of competitively or non-competitively, depending on the amount of the sale. Timber contracts are
awarded non-competitively where the sale is for less than 250,000 board feet of timber, or when the removed timber will be used in
a public works project.431 However, an examination of Forest Service regulations suggests that the competitive sale is the preferred
system for timber disposal and this method will be discussed here.
All timber sales in which the appraised value of the timber exceeds $10,000 must be advertised for a period of at least thirty days
prior to sale.432 The only exception to this rule is in cases of emergency such as when the timber is being cut to prevent the spread of
harmful insects, in which case the minimum advertising period may be shortened to only seven days.433 The sale is awarded to the
highest responsible bidder meeting the requirements unless there is evidence that they are notoriously careless with fire, that a
monopoly will result, or the bidder elected a Forest Service road construction that either the Forest Service or the bidder themselves
is unable to construct.434
Payment for timber must be in advance unless the contract provides for the posting of bond or other security sufficient to cover
the contracting price.435 A performance bond may be required by the Forest Service.436
§ 7.02(d)(4). Recreational Use.
Land under the jurisdiction of either BLM or the Forest Service is available for recreational use. Applications should be made to the
agency having jurisdiction over the particular land sought for recreational purposes. Notwithstanding the five National Parks within
the state’s boundaries, there is substantial interest in recreational use of other BLM and Forest Service lands contained within Utah.
Indeed, outdoor recreation comprises a substantial amount of the state’s economy, reportedly creating 110,000 jobs and contributing
to $3.9 billion in wages and salaries to the state economy.437 Conservation groups, nonprofit coalitions, and even outdoor clothing
brands continue to contest government decisions regarding land use, especially in the southern part of the state.438 For these reasons,
practitioners should consider the growth of Utah’s outdoor recreation industry and monitor how it is impacting state law and policy.

426. 43 C.F.R. § 3602.42.
427. 43 C.F.R. § 3602.45.
428. 43 C.F.R. § 3602.45.
429. Id.
430. 43 C.F.R. § 5400.0-3(b).
431. 30 U.S.C. § 602 (1996).
432. 36 C.F.R. § 223.80 (1998).
433. 36 C.F.R. § 223.81.
434. 36 C.F.R. § 223.100.
435. 36 C.F.R. § 223.34.
436. 36 C.F.R. § 223.35.
437 Outdoor Industry Association, State Recreation Report: Utah, https://outdoorindustry.org/wp-content/uploads/2017/07/OIA_RecEcoState_UT.pdf
(“More than twice as many jobs in Utah depend on outdoor recreation (110,000) as on mining (32,000) and energy (18,000) combined.”)
438 See, e.g., Hey, How’s That Lawsuit Against the President Going?, Patagonia: Stories, https://www.patagonia.com/stories/hey-hows-that-lawsuit-againstthe-president-going/story-72248.html (Outdoor clothing brand Patagonia updating consumers on the status of their lawsuit against the federal government for
downsizing Bears Ears and Grand Staircase-Escalante National Monuments).
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§ 7.02(d)(4)(i). BLM Land.
Prior to the passage of the Federal Land Policy Management Act (FLPMA), anyone seeking the use of public land applied to BLM
for a special use permit. Presently BLM is authorized to issue short-term leases and other types of permits in lieu of special use
permits.439
Permits are generally issued for no longer than three years, but may be issued for longer periods as needed.440 The applicant must
either be a citizen or an entity that is subject to the laws of the State in which the lands or interests are located in.441 The applicant
must pay application processing fees for the application, and advanced payments if selected.442
For “minimum impact” uses (i.e. sporting events), the applicant must include maps and a statement describing the event, its purposes,
participants and vehicles.443 Permits are granted only if BLM believes the event will not cause undue injury to the land or pose undue hazards
to participants or spectators.444 BLM may also require the applicant to post sufficient bond to assure the restoration of the land.445
§ 7.02(d)(4)(ii). National Forest Land.
The Secretary of Agriculture and the Forest Service may permit the use and occupancy of forest land for recreational purposes.
Their power to grant or refuse permits is discretionary and its exercise is not reviewable. A special use permit is required for the
construction of resorts, recreational facilities and commercial or industrial facilities.446 There are additional guidelines for ski area
permits and permit rentals.447 Applications are made to the Forest Service and if the use is consistent with its policies for land use, the
permit may be granted subject to such terms and conditions as are deemed necessary.448
A private individual may also obtain a permit to use forest land for recreational facilities, such as private cabin sites not larger than
five acres, or commercial structures not larger than 80 acres.449
§ 7.02(d)(5). Concessions in Park.
The Secretary of Interior and the National Park Service are authorized to contract for services and accommodations in national
parks and monuments.450
A concessioner applies to the park superintendent for a permit to establish concessions servicing the National Park.451 If the permit
is granted, the concessioner must abide by federal and state laws, including labor laws and standards.452
§ 7.02(e). Patents and Sales of Public Land.
Federal land may be obtained by desert land entries, exchanges or mineral patents.
§ 7.02(e)(1). Desert Land Entries.
Any land, excluding designated timber and mineral land, which will not produce an agricultural crop without irrigation is considered

439. 43 U.S.C. § 1732(b) (1996).
440. 43 CFR 2920.1-1 (b).
441. 43 C.F.R. § 2920.0-5(h). (1998).
442. 43 C.F.R. § 2920.6.
443. 43 C.F.R. §§ 2920.2-2, 2920.2-4 and 2920.5-2.
444. 43 C.F.R. § 2920.2-2.
445. 43 C.F.R. §§ 2920.2, 2920.7(g).
446. 16 U.S.C. § 497 (1996); See Ness Inv. Corp. v. U.S.D.A. Forest Service, 360 F. Supp. 127, 129 (D.C., Ariz. 1973), aff’d 512 F.2d 706.
447. 16 U.S.C. §§ 497b-c.
448. 36 C.F.R. § 251.54 and 251.56 (1998).
449. 16 U.S.C. § 497.
450. 16 U.S.C. § 104902.
451. 36 C.F.R. § 5.10 (1998).
452. 36 C.F.R. § 8.
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desert land.453 Desert land may be entered if it has been surveyed, unreserved, unappropriated, nonmineral and is susceptible to
irrigation.454
An applicant must be a citizen and a resident of the state in which the desert land is located,455 and must obtain the necessary
water rights for the land prior to application.456 The application may be for a maximum of 320 acres, or 160 acres in the case of an
irrigation district, and must include a fifteen dollar fee plus twenty-five cents per acre.457
After the application has been approved, the applicant has four years in which to prove reclamation of the land through irrigation,
making annual expenditures of at least one dollar per acre, which are directly related to irrigation, and must cultivate or irrigate at
least one eighth of the entire area.458 Once the applicant has spent at least three dollars per acre for irrigation, they may apply for a
patent to the land.459 A patent application must be made within four years of the original granting of entry to the land.460
§ 7.02(e)(2). Exchanges.
FLPMA empowers the Secretaries of Interior and Agriculture to dispose of public land or national forest land by exchange if the
disposal is found to be in the public interest.461 The lands exchanged must be within the same state and of near equal value. If the
value is not equal, a payment not exceeding twenty-five percent of the value of the land received must be paid by the land recipient
to equalize the exchange.462 A participant in an exchange must be a citizen or a corporation subject to the laws of the United States or
any state.463
§ 7.02(e)(3). Mining Claims.
The Mining Law of 1872, which is still the basis for many of the federal land claims made by private individuals, allows for the
exploration and purchase of public lands containing valuable mineral deposits. An individual can still obtain a patent for land and its
minerals if he can show he has done the required work on the land to extract the minerals.464
§ 7.02(e)(3)(i). Lands Available.
Lands available for mining claims include vacant public land, forest reservations, patented lands under the Stock-Raising Homestead
Act and unpatented lands entered under other agricultural laws.465
Lands excluded from mining claims are national park and monument lands466 (although existing claims are protected if registered
with the Secretary of Interior prior to 28 September 1976467), Indian reservation lands468 and states other than Alaska, Arizona,
Arkansas, California, Colorado, Florida, Idaho, Louisiana, Mississippi, Montana, Nebraska, Nevada, New Mexico, North Dakota, Oregon,

453. 43 U.S.C. § 322 (1996).
454. 43 C.F.R. § 2520.0-8(a)(1) (1998).
455. 43 U.S.C. §§ 321 and 325 (1996).
456. 43 C.F.R. § 2521.2(d).
457. 43 C.F.R. §§ 2521.2(a) and 2520.0-8(b)(1) .
458. 43 C.F.R. § 2521.6.
459. 43 C.F.R. § 2521.5.
460. 43 C.F.R. § 2521.6.
461. 43 C.F.R. § 2200.0-2 ; 43 U.S.C. § 1716 (1996).
462. 43 U.S.C. § 1716(b).
463. 43 U.S.C. § 1717.
464. See BLM, Mining Claims and Site on Federal Lands at 27 (last modified May, 2011) https://www.blm.gov/sites/blm.gov/files/MiningClaims.pdf
(Department of Interior’s step-by-step detailed description of its requirements for taking a mining claim to patent.)
465. 43 C.F.R.§ 3811.1.
466. 43 C.F.R. § 3811.2-2.
467. 54 USCS § 100733(1996).
468. 43 C.F.R. § 3811.2-3.
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South Dakota, Utah, Washington, and Wyoming.469
§ 7.02(e)(3)(ii). Establishing Claims.
To establish a mining claim, a claimant must file a New Location Notice with BLM Utah State Office470 within ninety days of location.
This notice must include the township, range, section and quarter section in which the claim is located. It must also include the date
of location, the type of claim–whether lode or placer, the claimant’s name and address and a map showing the boundaries of the
claim.471 A non-waivable fee of $189 is also required to be submitted at the time of recording with BLM. This fee covers the $140
maintenance fee requirement for the first year as well as a $15 service charge and a $34 location fee. If the claim site is located near
the end of the assessment year, however, the claimant must submit an extra $140 to cover maintenance fees for the next assessment
year.472 Failure to pay any of these fees shall “conclusively constitute a forfeiture” of the claimant’s interest in the land.473
§ 7.02(e)(3)(iii). Lode Claims.
Lode claims are made by discovering a mineral vein, determining the course of the vein and marking the boundaries of the claim
on the surface.474 To curb speculation, a lode claim may not be made unless an actual vein has been discovered.475 Federal law does
not accurately define the term “discovery”, but court decisions have given substance to the term. There are now two parallel tests
that must be met in order to have a valid discovery.
The “Prudent Man Test” says that “where a person of ordinary prudence would be justified in the further expenditure of his labor
and means, with a reasonable prospect of success in developing a valuable mine, the requirements of the statutes have been met.”476
The “Marketability Test” brings an economic dimension to the problem of determining when discovery has been made. It requires
that the claimant show a reasonable prospect of being able to sell for a profit the minerals he takes from the claim.477
Once the general course of a mineral vein is determined, the claimant may claim up to 1,500 feet along the course of the vein and
up to 300 feet on either side of the midpoint of the vein.478 In addition, the end lines of the claim must also be parallel to each other.479
A location of a lode mining claim is made by staking the corners of the claim, posting notice and complying with state recording
laws.480 Utah law requires the locator to erect a monument at the discovery site, on which he must post notice of the name of the
claimant, the name of the claim, date of location, the number of linear feet of the length and width of the claim and a description of
the claim with reference to some natural or permanent object.481 Exact precision is not necessary. The law does not expect prospectors
to be engineers, although it does “require sufficient detail and accuracy in the notice to allow location of the claim upon reasonable
notice.”482
The claim must be recorded within thirty days of the date of location in the office of the county recorder in which the claim is
located. This record must be a substantial copy of the notice of location.483

469. 43 C.F.R § 3811.2-1.
470. P.O. Box 45155 (84145-0155), 440 West 200 South, Suite 500, Salt Lake City, UT 84101; phone: 801-539-4001.
471. 43 CFR 3832.12.
472. See BLM, Mining Claims and Site on Federal Lands at 17 (last modified May, 2011) https://www.blm.gov/sites/blm.gov/files/MiningClaims.pdf.
473. 30 U.S.C. § 28i (1996).
474. 30 U.S.C. § 23 ; Utah Code § 40-1-1.
475. 30 U.S.C. § 23; Fuller v. Mountain Sculpture, 314 P.2d 842 (Utah 1957).
476. Castle v. Womble, 19 LD 455 (Sec. Int. 1894); Chrisman v. Miller, 197 U.S. 313 (1905).
477. Layman v. Ellis, 52 LD 714 (Sec. Int. 1929); United States v. Coleman, 390 U.S. 599 (1968).
478. 30 USCS § 23 (1998).
479. 30 U.S.C. § 23.
480. 43 C.F.R. § 3832.11.
481. Utah Code § 40-1-2 (1974).
482. Cranford v. Gibbs, 260 P.2d 870 (Utah 1953).
483. Utah Code § 40-1-4 (1974).
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§ 7.02(e)(3)(iv). Placer Claims.
Placer claims are made by discovering even one valuable mineral deposit on the land.484 Each individual claimant may locate up to
twenty acres, while a group of individuals working collectively may locate twenty acres per person up to 160 acres total.485 The claims
are filed in the office of the county recorder and must conform, where possible, with public land surveys and follow rectangular
subdivisions.486
Location of a placer claim is made by erecting a monument at the place of discovery and posting a notice on the monument
containing the name of the claim, name of the claimant, date of location and the number of acres claimed with reference to some
natural or permanent object.487
§ 7.02(e)(3)(v). Millsites.
The holder of a mining claim may also claim up to five acres of non-mineral land for milling, processing and other mine related
operations.488 Notice of location must be made in the same manner as that required for placer claims.489
§ 7.02(e)(3)(vi). Tunnel Sites.
When a mining tunnel site is used for the development of a vein or lode, the owner has the right of possession over all veins not
previously claimed which intersect the tunnel within 3,000 feet from the mouth of the tunnel.490 The right is considered abandoned if
no work is done on the tunnel for six months.491 The owner also has the right to any blind veins, ledges, or lodes cut, discovered, or
intersected by their tunnel if they are within 1,500 feet of the tunnel axis, and were not previously known to exist.492
Notice of the tunnel location must be made by erecting a monument at the commencement point of the tunnel and posting a
notice containing: the name of the claimant, the actual or proposed course of the tunnel, the dimensions of the tunnel and a reference
to some permanent object. The claimant must also mark the surface boundaries of the tunnel for 3,000 feet, or to the end of the
tunnel, whichever is shorter.493
§ 7.02(e)(3)(vii). General Requirements.
The claimant must be a U.S. citizen or declare his or her intent to become one.494
The Federal Land Policy and Management Act (FLPMA) requires the claimant to file a detailed report of the claim with BLM or to
file a notice with the county recorder in lieu of this report if it contains the required information.495 Mining claims made prior to
October 21, 1976 must be recorded with BLM within three years of that date, while claims made after that date must be recorded
within ninety days of location.496
§ 7.02(e)(3)(viii). Maintaining the Claim.
Since 1992 assessment work is an option available to only a few claimants under a limited set of circumstances. Only mining claims
484. https://www.blm.gov/programs/energy-and-minerals/mining-and-minerals/locatable-minerals/mining-claims.
485. Id.
486. 43 C.F.R. § 3833.11.
487. Utah Code § 40-1-2.
488. 30 U.S.C. § 42 (1996).
489. Id.
490. 30 U.S.C. § 27.
491. Id.
492 43 CFR 3832.44.
493. 43 CFR 3832.44.
494. 30 U.S.C. § 22.
495. The required information under FLPMA includes: either a notice of intention to hold the mining claim, an affidavit of assessment of work performed, or
a detailed report containing the location of the work performed, costs, basic findings, and the name and address of the person conducting the work. A description
of the mining location must also be included. Filings must be submitted within 90 days after discovering the claim. 43 U.S.C. § 1744 (1996).
496. Id.
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located by claimants who hold fewer than ten claims nationwide and who also meet certain other conditions may be maintained by
performing at least $100 worth of labor on the claim or by making at least $100 worth of improvements during the year or by filing a
petition to defer the work and a statement of intention to maintain the claim. All other claims, whether located before or after passage
of this provision (1993) must be maintained by the payment of a $100 annual maintenance fee (or applying for a waiver) for each
claim.497 Payments must be made to BLM on or before September 1 each year or claimants risk having their claims declared abandoned
and void.498
To meet the assessment requirement, the value of the claimant’s work must be at least $100 in labor or improvements. Assessment
work includes drilling, excavation, driving shafts and tunnels, road construction, and surveying.499
Evidence of work is filed in the office of the county recorder and should contain the following information: the name of the claim
and where it is located, the number of days work was done, the character and value of the improvements, the dates of performance,
the requesting party for the work done, the amount paid for the work and evidence that notice of work has been posted on the
claim.500
The work may be deferred where contingencies beyond the claimant’s control prevent completion of the work.501 Should such
conditions exist, the claimant must file a petition for deferment with BLM, post notice of the request and file an intention to hold the
claim with BLM.502 Deferred work must be completed before the end of the work year following the end of the deferred period.503
Ordinarily a deferment will be granted for a period of no more than one year, but the claimant may request for a one year extension
if necessary.504
So long as the required work is done or the necessary fees are paid, the claimant has a possessory right to the land and may use
the land as is necessary for working the claim. The claimant’s failure to do the annual work or pay the annual fees subjects the land to
relocation by other prospectors unless the claimant resumes work before an adverse claim is made.505 If Congress or the Secretary of
the Interior withdraw the land from mineral location prior to the work being completed or the fees being paid, the United States is in
the position of a rival claimant to the land and the original claimant’s rights will be extinguished without compensation.506
§ 7.02(e)(3)(ix). Obtaining Patent.
A claimant is eligible for a mineral patent once he has done $500 worth of work on the claim in an effort to extract minerals.507
To apply for a mineral patent, the claimant must certify with the BLM cadastral engineer that $500 has been expended to work the
claim,508 make a mineral survey of the land under the direction of the cadastral engineer,509 post notice of the claim and application
for patent in a conspicuous place on the land and give proof of posting.510
§ 7.02(e)(3)(x). Lode Mining Claim Patents.
The lode claim patent application must show that the claimant has a possessory right to the claim by stating the origin of possession,
the basis of the patent claim and the facts supporting compliance with the mining rules and regulations. The application must also
give a complete description of the vein, the ore extracted and its value and other information sufficient to enable BLM to evaluate the

497. This fee is not a taking for purposes of the 5th Amendment. Kunkes v. United States, 78 F.3d 1549 (Fed. Cir. 1996).
498. 30 U.S.C. § 28f–28i; 43 C.F.R. § 3834.11.
499. 43 CFR §§ 3836.12, 3836.13; see also 30 U.S.C. § 28; 43 C.F.R. § 3830.5.
500. Utah Code § 40-1-6 (1953).
501. 43 C.F.R. § 3836.20.
502. 43 C.F.R. § 3836.23.
503. 43 C.F.R. § 3836.26.
504. Id.
505. 30 U.S.C. § 28.
506. Hickel v. Oil Shale Corp., 400 U.S. 48 (1970).
507. 30 U.S.C. § 29.
508. 43 C.F.R. § 3861.2-2.
509. 43 C.F.R. §§ 3861.1-1 and 3-1.
510. 43 C.F.R. §§ 3861.7-1 and 7-2.
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existence of a valuable deposit of the mineral.511
The patent application must be supported either by a certificate of title or by an abstract of title issued in the state qualified to
issue these documents. Either document must also be accompanied by certified copies of the original location notice and any changes
in the location.512
The applicant must supply proof of citizenship if he is applying either as an individual or as a group of individuals.513 A corporation
may establish its qualification by submitting a certified copy of the articles of incorporation.514
The applicant must supply evidence of possession of the claim for the period equal to the statute of limitations for mining claims
in the state.515 Utah does not appear to have a statute of limitations specifically referring to mining claims, but Utah does have a seven
year statute of limitations for other actions founded upon title to real property.516
Acceptable evidence of possession consists of a certified copy of the statute of limitations, the applicant’s narration of the facts of title
origin and continued possession, the nature and extent of mining done on the claim and any litigation regarding the right to the land, including
a certificate of the court having jurisdiction over the mining claim stating that no actions or suits are pending which affect possession.517
The claimant’s statement should be corroborated by any disinterested person who knows of the facts and is capable of testifying to
them.518
If BLM accepts the application, the applicant must post and publish notice of the impending patent weekly in a local newspaper for
sixty days and certify to BLM that he has complied with this procedure.519 If no adverse claims are filed during this time, the claimant
may receive a patent for the land, by paying $5 per acre and fraction thereof.520
The application for patent is stayed if an adverse claim is filed within the sixty day period. The adverse party must commence
proceedings in a court of competent jurisdiction within thirty days of the claim to determine the right of possession. If he fails to do
this or loses at trial, the patent is granted.521
Contests and protests against patent issuance may be initiated by any private party or by the government at any time prior to the
issuance of the patent “upon any ground tending to show that the applicant has failed to comply with the law in any matter essential
to a valid entry under the patent proceedings.”522 Third parties must have a property interest in the patented land to have
standing.523Like adverse claims they must be resolved before the patent is issued.524
§ 7.02(e)(3)(xi). Placer Mining Claim Patents.
The procedures for obtaining placer patents are similar to those for lode patents. The variations are as follows: (1) the application
must show that the land is not sought to obtain control of water courses or valuable timber; (2) it must show the kind, nature and
extent of the deposit and why the mineral is valuable;525 (3) it must describe the natural features of the claim, including streams and

511. 43 C.F.R. § 3862.1-1(a).
512. 43 C.F.R. § 3862.1-3.
513. 43 C.F.R. §§ 3862.2-1 and 2-2.
514. Id.
515. 30 U.S.C. § 38 (1996).
516. Utah Code § 78B-2-207.
517. 43 C.F.R. § 3862.3-1(b).
518. 43 C.F.R. § 3862.3-3.
519. 43 C.F.R. §§ 3862.4-1 through 4-5.
520. 43 C.F.R. § 3862.4-6.
521. 43 C.F.R. §§ 3871.3 and 4.
522. 43 C.F.R. § 3872.1.
523. High Country Citizens Alliance v. Clarke, 454F.3d 1177, 2006 U.S. App. LEXIS 18326 (10th Cir July 21, 2006), writ of certiorari denied by 550 U.S. 929,
127 S. Ct. 2134, 167 L. Ed. 2d 883, 2007 U.S. LEXIS 4711, 75 U.S.L.W. 3584 (2007).
524. 43 C.F.R. § 3872.
525. See supra § 7.02(c)(3)(iii) describing the “Prudent Man Test” and the “Marketability Test”.
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vegetation;526 (4) it must describe work claimed as improvements, including shafts and tunnels;527 and (5) it must include a claim to
any veins or lodes, if present.528
The price for a placer claim patent is $2.50 per acre or any fraction thereof.529
§ 7.02(e)(3)(xii). Millsite Patents.
An application for a millsite patent is made with a mineral patent application. A maximum of five acres may be applied for at a cost
of $2.50 per acre or fraction thereof.530
The application must provide satisfactory proof that the land sought is not susceptible to mineral development. Unless the patent
is challenged the proof need only consist of statements that the land is not susceptible to mineral development by two or more persons
acquainted with the land.531
§ 7.02(f). Rights-Of-Way and Other Easements.
One of the effects of the Federal Land Policy and Management Act is the replacement of most of the right-of-way statutes with a
single authority under FLPMA. The areas of law that have remained intact include pipeline rights-of-way and airport rights-of-way and
leases.
§ 7.02(f)(1). Pipeline Rights-Of-Way.
Pipeline rights-of-way for the transportation of oil and natural gas may be granted over public lands, although the MLA does not
expressly authorize grants of rights-of-way across National Park lands.532 A right-of-way generally includes no more than the ground
covered by the pipeline and fifty feet of land on each side.533
The applicant is subject to the right-of-way provisions of the Mineral Leasing Act and the regulatory agency in charge of oil and gas
transportation.534 The right-of-way can only be used for the specified transportation unless otherwise authorized,535 and only products
produced in accordance with state and federal laws may be transported.536
An application for a right-of-way for a pipeline or a pumping plant site must include a description of the project and its scope, a
project schedule, a map of the project, and a statement of financial capability.537
§ 7.02(f)(2). Airport Leases and Rights-Of-Way.
The Secretary of Interior is authorized to lease up to 2,560 contiguous acres of unreserved, unappropriated public land for each
public airport and may permit the building of beacon lights and other navigational facilities on public lands.538
Any citizen, group, corporation, state or local governmental unit may apply for a lease or other facilities by clearly describing the
desired land in the application and submitting the application to BLM along with a $100 filing fee.539 BLM then sends a copy to the
Federal Aviation Administration (FAA) which makes recommendations as to the facilities and furnishings required for the airport.540
526. 43 C.F.R. § 3863.1-3.
527. 43 C.F.R. § 3863.1-3(d).
528. 43 C.F.R. § 3863.1-4. Failure to mention any vein or lode existing on the claim is construed as conclusive denial of rights of possession of the vein.
529. 43 C.F.R. § 3863.1(b).
530. 30 U.S.C. § 42 (1996); 43 C.F.R. § 3864.1-1(c).
531. 43 C.F.R. § 3864.1-4.
532. Sierra Club v. United States, 899 F.3d 260 (4th Cir. 2018).
533. 43 C.F.R. § 2885.11.
534. 43 C.F.R. § 2805.12.
535. 43 C.F.R. § 2805.14.
536. 43 C.F.R. § 2805.12.
537. 43 C.F.R. § 2804.12.
538. 43 C.F.R. §§ 2911.0-3 and 0-8.
539. 43 C.F.R. §§ 2911.0-5(d), 2-1 and 2-2.
540. 43 C.F.R. § 2911.2-3.
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If the lease is issued, the lessee has one year in which to comply with the FAA requirements in equipping the airport.541 Failure to
comply with the FAA requirements, failure to use the land, failure to use the land for purposes consistent with the lease, failure to pay
rent or failure to comply with the regulations will result in the cancellation of the lease. FAA has the right to enter the lease premises
at any time to determine compliance.542
The lease may be issued for up to twenty years and may be renewed for similar periods.543 The annual rent for an airport lease is
set at the appraised fair market value, with a minimum annual rental payment of $100. The rent terms may be subject to review and
revision every five years to reflect the current fair market value as determined by appraisal.544
§ 7.02(f)(3). Rights-Of-Way and FLPMA.
Title V of FLPMA addresses rights-of-way. The authorizing officer must receive all information necessary for the evaluation of the
project prior to the granting of the right-of-way. This information may include the composition of the applicant organization, such as
partners and shareholders owning more than three percent of the stock in the corporation.545 The roads may be financed by
appropriated funds, including costs in land use contracts, cooperative funding with other agencies or a combination of these methods.
The users of the road may be required to maintain the road in proportion to individual use.546
The right-of-way applicant must define the project as precisely as possible so as to minimize damage to the environment, protect
public safety, account for project needs and limit the right-of-way to the needs of the project. The authorized officer is required to
withhold the permit until he is satisfied that the applicant has sufficient technical and financial support to adequately carry out the
project for which the right-of-way is sought.547
The Utah Legislature created the Automated Geographic Reference Center (AGRC) to provide geographic information system
services to state agencies, federal government, private persons and local political subdivisions in accordance with state rules and
policies, and creating and maintaining a Geographic Information Database.548 Later, the AGRC was also tasked with creating and
maintaining a record of all R.S. 2477 rights-of-ways on their database.549 In Southern Utah Wilderness Alliance v. Automated
Geographic Reference Center,550 the Southern Utah Wilderness Alliance (SUWA) sought records pertaining to R.S. 2477 rights-of-ways
that the AGRC deemed to be protected by the Government Records access and Management Act (GRAMA). The Utah Supreme Court
effectively opened the door for SUWA to obtain the records when it held that neither the statute creating the AGRC, nor the statute
requiring them to create and maintain the rights-of-way records, categorized the records at issue as nonpublic; the records were also
not protected by GRAMA as argued by AGRC.551
§ 7.02(g). Disputes Concerning Federal versus State Control of Public Lands.
§ 7.02(g)(1). Debate over Resizing of National Monuments.
The Presidential authority to create National Monuments in the United States derives from the Antiquities Act of 1906.552 The 1.7
million acre Grand Staircase-Escalante National Monument in southern Utah was created by proclamation of President Clinton in
1996,553 and the 1.35 million acre Bears Ears National Monument in southeastern Utah was created by President Obama in 2016.554

541. 43 C.F.R. § 2911.1(a).
542. 43 C.F.R. § 2991.1(b), (c).
543. 43 C.F.R. § 2991.1(d).
544. 43 C.F.R. § 2991.1(e).
545. 43 U.S.C. § 1761 (1996).
546. 43 U.S.C. § 1762.
547. 43 U.S.C. § 1764.
548. Utah Code § 63F-1-506(2).
549. Utah Code § 72-5-304.
550. 200 P.3d 653 (Utah 2008).
551. Id. at 651 and 656.
552. 54 U.S.C. §§ 320301 et seq.
553. Proclamation No. 6920, Establishment of the Grand Staircase-Escalante National Monument, 61 Fed. Reg. 50,223 (September 18, 1996).
554. Proclamation No. 9558, Establishment of the Bears Ears National Monument, 82 Fed. Reg. 1139 (Dec. 28, 2016).
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Then, in December 2017, President Trump signed two proclamations reducing the size of Grand Staircase-Escalante National
Monument by approximately 50%555 and Bears Ears by approximately 85%.556 The land removed from these National Monuments
remains under Federal control, but is no longer subject to the protections afforded to National Monuments, and has been opened to
mining, grazing and other permissible uses of federal lands. Several lawsuits have been filed by Native American groups, public interest
organizations and outdoor retailers challenging the legality of the downsizing of these National Monuments on the basis, inter alia,
that only Congress has the power to reduce the size of a National Monument once established.

§ 7.02(G)(2). UTAH’S CLAIM TO FEDERAL LANDS.
The United States government acquired the territory that now constitutes the State of Utah from Mexico pursuant to the Treaty
of Guadalupe Hidalgo in 1848. From 1848 through 1895, the territory of Utah was administered as a federal territory. Utah entered
the Union as a state in 1895 pursuant to an 1894 Enabling Act.557 The Enabling Act provided that proposed to admit Utah as a state on
an “equal footing with the original states.” As with all other states entering the Union, the transition of the Utah territory to statehood
had no effect on private land titles conferred prior to statehood. However, the Enabling Act required the people of Utah to “forever
disclaim all right and title to the unappropriated public lands lying within the boundaries thereof,” and to agree that those lands “shall
be and remain subject to the disposition of the United States.” Under the Homestead Act of 1862 and other land-grant acts, the
Federal government did convey title in public lands to individuals across the country, including in Utah, well into the twentieth century.
However, approximately two-thirds of the territory encompassed by the State of Utah today remains under Federal control and
ownership. Section 102(a)(1) of the FLPMA of 1976 provides that the public lands of the United States be retained in Federal
ownership, unless as a result of federal land use planning procedures, it is determined that disposal of a particular parcel will serve
the national interest.
Nevertheless, there have been instances in which the state has challenged federal ownership of territory within its borders. In the
mid-1980s, Utah challenged the federal government’s ownership of the bed beneath Utah Lake, a navigable body of water, as to which
the federal government had issued oil and gas leases. The Supreme Court upheld the state’s challenge, holding in Utah Division of
State Lands v. United States that under the “equal footing” doctrine, the federal government held the lands under its territorial
navigable waters in trust for the future states, and, absent a prior conveyance to a third party, a state should acquire title to such lands
upon entering the Union on an "equal footing" with the original thirteen states.558
In 2012 the Utah Legislature enacted the Transfer of Public Lands Act,559 which directed the federal government to convey the
remainder of its public lands (approximately 31 million acres) to the State no later than December 31, 2014. When this deadline
passed with no action by the federal government, the Legislature set aside $4 million to litigate the State’s claim.560 Among other
things, it commissioned an extensive report from a Louisiana law firm outlining a case for reclamation of the federal lands based on
the equal footing doctrine and other Constitutional arguments.561 Legal scholars have expressed skepticism about the state’s chances
of victory.562 Others have speculated that the state may instead mount a challenge to Section 102(a)(1) of the FLPMA, forcing a
legislative resolution and possibly giving the state a greater voice in management of public lands.563

555. Proclamation No. 9682, Modifying the Grand Staircase-Escalante National Monument, 82 Fed. Reg. 58,089 (Dec. 4, 2017).
556. Proclamation 9681, Modifying the Bears Ears National Monument (December 4, 2017).
557. Utah Enabling Act, ch. 138, 28 Stat. 107 (1894).
558. Utah Division of State Lands v. United States, 482 U.S. 193 (1987).
559. H.B. 48, 2012 Gen. Sess. (Utah 2012).
560. Brian Maffly, Utah Attorney General Sean Reyes hints at suing feds over control of public lands, Salt Lake Tribune, Feb. 21, 2018.
561. John W. Howard et al., Legal Analysis Of The Legal Consulting Services Team Prepared For The Utah Commission For The Stewardship of Public Lands
(Dec. 9, 2015), http://le.utah.gov/interim/2015/pdf/00005590.pdf.
562. See, e.g., John D. Leshy, Are U.S. Public Lands Unconstitutional?, 69 Hastings L.J. 499 (2018).
563. See Brian Maffly, Utah Attorney General Sean Reyes hints at suing feds over control of public lands, Salt Lake Tribune, Feb. 21, 2018.
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CHAPTER 8 - NATURAL RESOURCES AND ENVIRONMENTAL LAWS AFFECTING REAL PROPERTY
OTHER THAN WATER
§ 8.01. Introduction.
This chapter reviews the real property rights affected by Utah laws governing natural resources. Waters and water rights are
covered in Chapter 9. The extensive federal regulation of natural resources on federal lands in Utah is covered in Chapter 7. While
some regulation of natural resources is imposed by statutory provisions in the Utah Code, most of the detailed regulation is found in
the rules of the Utah Administrative Code.
§ 8.02. Petroleum.
§ 8.02(a). Jurisdiction of Utah Statutes and Regulations Governing Oil and Gas Operations.
Utah Code and Utah Administrative Code provisions governing oil and gas operations in the state are applicable to “all lands in the
State of Utah, lawfully subject to its police power, and shall apply to lands of the United States or the lands subject to the jurisdiction
of the United States.”1
§ 8.02(b). The Roles of the Board and Division of Oil, Gas and Mining.
State regulations pertaining to petroleum activities are all classed in the Utah Code under the headings of “Oil and Gas” or “Oil and
Gas Mining.” Almost all of the detailed regulation of oil and gas activities has been conferred by the legislature on the Board of Oil,
Gas and Mining, which is the policy-making body for the Division of Oil, Gas and Mining, under the Department of Natural Resources.2
The Board is required to “adopt rules and make orders as necessary to administer” a wide range of rights and operations.3
§ 8.02(c). Regulation Under Provisions of the Utah Code and the Utah Administrative Code.
The basic processes of negotiating for and executing mineral leases for exploration and production of petroleum are left to the
individual parties, if the land to be leased is privately held. Mineral leases on public land are governed by statute4 and regulation.5
Once those who hold mineral rights are ready to proceed in pursuing those rights, other Utah Code provisions and the Board’s
comprehensive rules in the Utah Administrative Code are applicable. The substantive rules governing oil and gas activities are in the
part of the Utah Administrative Code known as R649.
§ 8.02(d). Exploratory and Other Drilling; Seismic Exploration.
Before obtaining a permit to drill an owner or operator must submit a bond to the division, and detailed provisions for the amounts
and provisions of the bonds are given in the Utah Administrative Code.6 Before any exploratory drilling, drilling, deepening, or pluggingback is commenced, the operator must apply for a permit on a standard form, and detailed instructions for the form content and
application procedures are given.7 A different permit is required for seismic exploration.8
Once the permits are issued, the exploratory and other drilling that follows is also subject to detailed administrative regulation,
under such headings as Identification, Drilling Operations, Well Control, Casing Program, Protection of Upper Productive Strata,
Tolerances for Vertical Drilling, Directional Drilling, Drilling Practices for Hydrogen Sulfide Areas and Formations, Casing Tests, Fire
Hazards on the Surface, Pollution and Surface Damage Control, Reserve Pits and Other Onsite Pits, On-site Predrill Evaluation, Well
Testing, Gas Flaring or Venting, Well Completion and Filing of Well Logs, Completion Into Two or More Pools, Well Workover and
1. Utah Code § 40-6-18; Jared C. Bennett, Ownership of Transmigratory Minerals, Utah and Zebras: Proof that Oil and Gas Ownership Law Needs Reform, 21
Land Resources & Envtl. L. 349 (2001). Helpful information on this subject is found in Philip W. Lear, Utah Oil and Gas Conservation Law and Practice, 1998 Utah
L. Rev. 89-143.
2. Utah Code § 40-6-4(1).
3. Utah Code § 40-6-5(2). Detailed procedures governing the Board’s adjudicative functions are found in Utah Admin. R. 641. Utah Chapter of the Sierra Club
v. Bd. of Oil, Gas and Mining, 2012 UT 73, 389 P.3d 558 (Utah 2012) (noting the standard of review the courts must apply to board decisions).
4. Utah Code §§ 65A-6-1 to -12.
5. Utah Admin. R. 652-3 to -5, -30; 652-20-100 to -4000.
6. Utah Admin. R. 649-3-1.
7. Utah Admin. R. 649-3-4.
8. Utah Admin. R. 649-3-26.

Recompletion, Plugging And Abandonment of Wells, Underground Disposal of Drilling Fluids, Multiple Mineral Development,
Designated Potash Areas, Designated Oil Shale Areas, Reporting of Undesirable Events, Drilling Procedures in the Great Salt Lake, Well
Site Restoration, Wildcat Wells, and Shut-in and Temporarily Abandoned Wells.9The practice of hydraulic fracturing, or ‘fracking,’ has
increased in popularity since 2010, and remains a popular form of natural gas production throughout the nation and in Utah.10 Fracking
operators in Utah can find fracking-related regulations (e.g., methods for well integrity, the amount of pressure used during drilling,
groundwater protection) in the Utah Administrative Code, Section 649-3-39.11 As of 2017, Utah fracking operators must complete and
submit a list of chemicals used during the fracking process on the website FracFocus.org.12
§ 8.02(e). Locations of Wells.
In the absence of special orders by the Board or exceptions granted by the Division, location of wells is subject to standard
regulations:
... [E]ach oil and gas well shall be located in the center of a 40-acre quarter-quarter section, or a substantially equivalent
lot or tract or combination of lots or tracts as shown by the most recent governmental survey, with a tolerance of 200
feet in any direction from the center location, a “window” 400 feet square. No oil or gas well shall be drilled less than
920 feet from any other well drilling to or capable of producing oil or gas from the same pool, and no oil or gas well shall
be completed in a known pool unless it is located more than 920 feet from any other well completed in and capable of
producing oil or gas from the same pool.13
§ 8.02(f). Pooling and Unitization.
Utah statutes and administrative regulations also give guidance for the processes known as pooling and unitization. Pooling means
joining together tracts and interests in minerals that are under different ownership to form a drilling or spacing unit. Owners of the
pooled interests share in the expenses and proceeds related to the one well permitted on the unit. Unitization refers to joining
together of interests in a common petroleum reservoir in order to develop it according to the most sound geological and engineering
principles and without the constraints of tract boundaries.
In some mineral leases, clauses deal specifically with pooling but not with unitization. A pooling clause permits a lessee to combine
all or part of the lease with other land, creating a unit for operating purposes; pooling may modify the location of operations and may
change the rights and terms regarding royalties. Standard leasehold clauses usually stipulate that production on pooled land preserves
all the leases involved for all purposes. If only part of the leasehold land is included in a unit, production in that unit will maintain only
that part of the leasehold included in that unit. Without authority conferred by the lease itself, a lessee may not voluntarily pool the
lease, although a compulsory order may be available. If the lease does not deal with unitization arrangements, the lessor’s consent
would have to be obtained. In order that a few recalcitrant owners may not obstruct reasonable pooling and unitization arrangements,
some Utah state statutes and administrative regulations facilitate and even mandate pooling and unitization in some circumstances.
The Board of Oil, Gas and Mining is authorized to order the establishment and regulation of drilling units for any pool,14 and state
statute establishes procedures for establishing field or pool units.15
§ 8.02(g). Regulation of Other Petroleum Operations.
The Administrative Code governs operations other than drilling under the headings of Underground Injection Control of Recovery
Operations and Class II Injection Wells, and Gas Processing and Waste Crude Oil Treatment.16
The Board of Oil, Gas and Mining is required by statute to adopt rules to identify “ownership of all facilities for the production,
storage, treatment, transportation, refining, or processing of oil and gas,”17 and has authority to regulate “all operations for and

9. Utah Admin. R. 649-3-5 to -36.
10. Rebecca Elliott, A Decade in Which Fracking Rocked the Oil World, Wall Street Journal (Dec. 17, 2019 8:00 PM EST), https://www.wsj.com/articles/adecade-in-which-fracking-rocked-the-oil-world-11576630807.
11. Utah Admin. Code § 649-3-39.
12. http://fracfocus.org/.
13. Utah Admin. Code. 649-3-2.1.
14. Utah Code § 40-6-6(1).
15. Utah Code § 40-6-8.
16. Utah Admin. R. 649-5 to -6.
17. Utah Code § 40-6-5(2)(a).
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related to the production of oil or gas ....”18 Permits to build and operate facilities to process crude oil must be obtained from the
Division of Oil, Gas and Mining.19 Various other provisions regulating operations, payments of royalties, and adjudication of disputes
are found in the Utah Code.20 In 2012, Utah enacted the Surface Owner Protection Act to govern oil and gas operations on the surface
of land owned by others than the operators.21
§ 8.03. Mines and Minerals.
§ 8.03(a). Coal Mining.
Statutory and regulatory restrictions on coal mining do not apply to “extraction of coal by a landowner for his own noncommercial
use from land owned or leased by him....”22 Whenever state lands are sold or leased, coal and other mineral rights are reserved to the
state, which may then lease those interests on a rental or royalty basis.23 Utah law provides that vested mining uses may constitute a
mining protection area, and extends to mining protection areas protections similar to those afforded agricultural and industrial
protection areas.24
§ 8.03(a)(1). Exploration.
Exploration for coal falls into several categories, and each category is subject to a different set of regulations. Coal exploration
governed by federal regulations is termed Coal Exploration which is Subject to 43 CFR [Code of Federal Regulations] Parts 3480-3487.25
Minor Coal Exploration is that which will require removal of 250 tons or less of coal and must be preceded by filing a Notice of Intention
to Conduct Minor Coal Exploration,26 which notice will be reviewed by the Division of Oil, Gas and Mining.27 Major Coal Exploration is
coal exploration during which more than 250 tons of coal will be removed.28 For major coal exploration, a permit is required,29 issued
by the Division of Oil, Gas and Mining, which may issue, condition, suspend, revoke and enforce the permits.30 Minor or major
exploration that takes place on lands that have been designated as unsuitable for surface coal mining operations,31 is also subject to
these permit requirements.32 Operations under these permits are required to be conducted in accordance with the “coal exploration
requirements of the State Program” and any other “conditions on approval for exploration and reclamation imposed by the Division.”33
The State Program is defined as
the program established by the state of Utah and approved by the Secretary of the Department of the Interior
pursuant to the Federal Act [Surface Mining Control and Reclamation Act of 1977 [P.L. 95-87] and the Act [Utah Code
§§ 40-10-1 et seq., on coal mining and reclamation] to regulate coal mining and reclamation operations on non18. Utah Code § 40-6-5(3)(a).
19. Utah Code § 40-6-9.5.
20. Utah Code §§ 40-6-7, -9, -9.1, and -10 to -14.5. Detailed administrative rules governing the adjudicative procedures of the Oil, Gas and Mining Board are
in Utah Admin. R. 641. Access to Board records is governed by Utah Admin. R. 642.
21. Utah Code §§ 40-6-2, -5, -20, -21.
22. Utah Code § 40-10-5(1).
23. Utah Code § 65A-6-1.
24. Utah Code §§ 17-41-101, 17-41-502.
25. Utah Admin. R. 645-200-100.121.
26. Utah Code § 40-10-8; Utah Admin. R. 645-200-100.122.
27. Utah Admin. R. 645-201-200.210.
28. Utah Admin. R. 645-200-100.123.
29. Utah Admin. R. 645-201-300.
30. Utah Admin. R. 645-200-200.220.
31. Utah Admin. R. 645-103, dealing with procedures for determining unsuitability of all types of coal mining and reclamation activities.
32. Utah Admin. R. 645-200-100.122 and .123.
33. Utah Admin. R. 645-202-200.
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Indian and non-federal lands within Utah, according to the Federal Act, the Act and the R645 Rules [of the Utah
Administrative Code]. Pursuant to the cooperative agreement between the state of Utah and the Office [Office of
Surface Mining Reclamation and Enforcement, U.S. Department of the Interior], the State Program applies to federal
lands in accordance with the terms of the cooperative agreement.34
These governmental regulations on coal exploration are in addition to making necessary arrangements with owners of any private
property interests pertaining to lands on which exploration may take place. Mineral leases on public land are governed by statute35
and regulation.36
§ 8.03(a)(2). Establishment of Claims.
The requirements and processes for establishing mining claims are found in the Utah Code, and are the same for coal mines as for
other types of mines.37 Mining claims may be classified as either lode or placer (pronounced “plasser”) claims. Lode claims consist of
veins, lodes or ledges of mineral contained in seams or fissures in the rock, usually beneath the surface of the earth, although often
discovered in surface outcroppings. A lode claim typically is confined to well-defined boundaries adhering to distinct bodies of mineralbearing rock. In placer claims, the mineral is found loose on the surface, often mixed with other loose materials. A placer claim may
embrace a large surface area. A lode may exist within the boundaries of a placer claim. An original claim to minerals in the ground on
public lands is usually established by the process known as location, and confers on the successful claimant rights of exploitation and
exclusion. Multiple locations may be obtained and, when they are contiguous, they will usually be consolidated into a single location
claim.
The Utah statutory provisions governing mining claims specify the size and shape of lode claims,38 require a discovery monument
and notice of location at the place of discovery39 (which must be on open public land),40 require distinct marking of boundaries,41 and
require recording of the location notice and affidavit of assessment work with the county recorder.42 Some claim procedures,
especially under federal law, require annual work to be performed on the claim in order to maintain the claim, and Utah law requires
that the affidavit describing such work be recorded within 30 days after the end of the annual period.43
§ 8.03(a)(3). Mine Permits.
Surface coal mining and reclamation operations may not be carried out unless one has first obtained “a permit issued by the division
pursuant to an approved mining and reclamation program.”44 Extensive statutory requirements pertain to this surface mining permit.45
Comprehensive administrative regulations pertain to coal mine permitting generally, whether that mining is carried on by surface or
underground operations.46 The Board and Division of Oil, Gas and Mining are required to establish procedures for determining lands

34. Utah Admin. R. 645-100-200.
35. Utah Code §§ 65A-6-1 to -12.
36. Utah Admin. R. 652-3 to -5, -30; 652-20-100 to -4000. Gillmor v. Blue Ledge Corp., 217 P.3d 723 (Utah Ct. App. 2009) (mine locators have the exclusive
right of possession and enjoyment of all surface and subsurface rights for mineral exploration and harvesting).
37. Utah Code §§ 40-1-1 to -12.
38. Utah Code § 40-1-1.
39. Utah Code § 40-1-2.
40. Cram v. Church, 340 P.2d 1116 (Utah 1959).
41. Utah Code § 40-1-3. Once the boundary is properly marked, the claimant is not obligated to preserve the standing of stakes against meddlesome persons
or trespassers. Miehlich v. Tintic Std. Mining Co., 211 P. 686 (Utah 1922).
42. Utah Code §§ 40-1-4, -6; Cliffs Synfuel Corp. v. Babbitt, 147 F. Supp. 2d 1118 (D. Utah 2001), rev’d, 291 F.3d 1250 (10th Cir. 2002), cert. denied, 537 U.S.
1108 (2003) (a mining company’s failure to comply with the assessment work requirement did not preclude the company from resuming work on the claims);
Atherley v. Bullion Monarch Uranium Co., 335 P.2d 71 (Utah 1959) (recording is not necessary for the validity of the claim); Chamberlain v. Montgomery, 261
P.2d 942 (Utah 1953) (it is not necessary that the work be performed openly; the affidavit provides notice that the work is being done).
43. Id.
44. Utah Code § 40-10-9.
45. Utah Code §§ 40-10-9 to -17.
46. Utah Admin. R. R645-300 to R645-303, comprising approximately 80 printed pages of regulations in the Utah Administrative Code.
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that are unsuitable for all or certain types of surface mining operations.47
§ 8.03(a)(4). Inspection and Safety.
Mine inspection is important not only to assure maintaining safe conditions but also to aid compliance with the voluminous
provisions regulating conduct of mining operations. Any citizen may request an inspection by submitting a statement alleging a
violation of the State Program.48 If warranted by the inspection, the division may issue a cessation order or take other enforcement
actions.49 Extensive regulations govern proceedings for inspections, hearings, orders and penalties,50 including individual civil penalties
assessed against corporate directors, officers and agents who, in behalf of a corporate permittee, “knowingly and willfully authorized,
ordered or carried out a violation, failure, or refusal.”51 Criminal proceedings, if any, must be brought within five years from the date
of the alleged violation.52
§ 8.03(a)(5). Reclamation.
The Utah Mined Land Reclamation Act was enacted in 1975 to require reclamation of land mined for many types of mineral
deposits.53 The Act includes the directive that “Every operator shall be obligated to conduct reclamation and shall be responsible for
the costs and expenses thereof.”54 The Board and Division of Oil, Gas and Mining are authorized to enforce the statutory provisions,55
and they have issued regulations for an Abandoned Mine Reclamation Fund and other matters.56 The regulations cover reclamation
generally,57 which pertain to coal mines, and also include provisions specific to non-coal mines.58 In recent years Utah has strengthened
the requirements and standards of its abandoned coal mine reclamation program. Costs of reclamation are to be recovered through
a variety of sources, including sale proceeds from reclaimed land, special use charges levied on reclaimed land, and enforcement of
pre-existing private interests.59 Specifically preserved is the right to protect a privately held water resource affected by a surface coal
mining operation.60 The regulations also provide for reclamation activities to be conducted on private land, and for a lien to attach to
and be enforced against the land for reclamation expenses, if the reclamation has increased the value of the land.61
§ 8.03(b). Mining of Other Minerals.
As was mentioned with respect to coal, whenever state lands are sold or leased, coal and other mineral rights are reserved to the
state, which may then lease those interests on a rental or royalty basis.62 Utah law provides that vested mining uses may constitute a
mining protection area, and extends to mining protection areas protections similar to those afforded agricultural and industrial

47. Utah Code § 40-10-24.
48. Utah Code § 40-10-22; Utah Admin. R. 645-400-200.211. The State Program is described in Utah Admin. R. 645-100-200.
49. Utah Admin. R. 645-400-300.
50. Utah Admin. R. 645-400-100 to -300; 645-401-100 to -900.
51. Utah Admin. R. 645-402-200.210.
52. Utah Code § 40-10-23.
53. Utah Code §§ 40-8-1 et seq.
54. Utah Code § 40-8-12.5.
55. Utah Code § 40-8-5.
56. Utah Admin. R. 643-870 to -886.
57. See, e.g., Utah Admin. R. 643-874-100.
58. Utah Admin. R. 643-875-100.
59. Utah Code §§ 40-10-25 to -29.
60. Utah Code § 40-10-29.
61. Utah Admin. R. 643-882-100.
62. Utah Code § 65A-6-1.
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protection areas.63
§ 8.03(b)(1). Exploration.
Mining of minerals other than coal is regulated by Rule 647 of the Utah Administrative Code, “Oil, Gas and Mining; Non-Coal.” The
regulations are intended “to balance the reclamation objectives of the Act with the physical, biological and economical constraints
which may exist on successful reclamation.”64 Before exploration begins, a complete Notice of Intention to Conduct Exploration (Form
MR-EXP) must be filed with the Division, preferably at least 30 days before beginning exploration.65 The notice must address
requirements pertaining to operators and owners, maps and drawings, project description, operation practices, hole plugging,
reclamation, and variance,66 and is valid until November 30th of the year following the year when the application is submitted.67
§ 8.03(b)(2). Mining Claims.
The statutory and regulatory requirements pertaining to coal mining claims, discussed in § 8.03(a)(2), above, also pertain to noncoal mining claims.68
§ 8.03(b)(3). Mining Operations.
Regulations for non-coal mining operations distinguish between small and large mining operations. Small operations are “mining
operations which have a disturbed area of five or less surface acres at any time.” Large operations “have a disturbed area of more
than five surface acres at any time.”69 To conduct small mining operations, one must file with the Division a Notice of Intention to
Commence Small Mining Operations (MR-SMO) before the mining operation begins.70 The notice remains in effect for the duration of
the small mining operation.71 The notice must contain information relating to operators and owners, project location and map, the
operation plan, operation practices, hole plugging requirements, reclamation practices, and variance.72 Similarly, a Notice of Intention
to Commence Large Mining Operations must be filed with and approved by the Division before one commences large mining
operations.73 This notice, too, remains in effect for the life of the mine.74 And this notice also requires extensive information relating
to owners and operators; maps, drawings and photographs; operation plan; operation practices; hole plugging; an impact assessment;
a reclamation plan; reclamation practices; and variance.75
§ 8.03(b)(4). Reclamation.
Utah statutes impose reclamation requirements on all mining activities under the Utah Mined Land Reclamation Act,76 including
the command that “Every operator shall be obligated to conduct reclamation and shall be responsible for the costs and expenses

63. Utah Code §§ 17-41-101, 17-41-502.
64. Utah Admin. R. 647-1-101.
65. Utah Admin. R. 647-2-101.
66. Utah Admin. R. 647-2-103 to -110.
67. Utah Admin. R. 647-2-102.
68. Utah Code §§ 40-1-1 to -7.
69. Utah Admin. R. 647-1-106.
70. Utah Admin. R. 647-3-101.1.
71. Utah Admin. R. 647-3-102.
72. Utah Admin. R. 647-3-104 to -110.
73. Utah Admin. R. 647-4-101.
74. Utah Admin. R. 647-4-102.
75. Utah Admin. R. 647-4-104 to -112.
76. Utah Code §§ 40-8-1 to -23.
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thereof.”77 Operator means a person or entity “owning, controlling or managing a mining operation or proposed mining operation,”78
and mining operation relates to mineral deposits, excluding, however, sand, gravel, rock aggregate, oil and gas, geothermal steam,
and some other operations.79
Utah administrative regulations impose general reclamation requirements on all mining activities80 and additional requirements
on noncoal mining.81 The regulations also provide for reclamation activities to be conducted on private land, and for a lien to attach
to and be enforced against the land for reclamation expenses if the reclamation has increased the value of the land.82
§ 8.04. Geothermal Energy.
Under the provisions of the Utah Geothermal Resource Conservation Act,83 landowners’ rights in geothermal resources are
regulated in the public interest:
(1) Ownership of a geothermal resource derives from an interest in land and not from an appropriative right to geothermal fluids.
(2) This chapter shall apply to all lands in the State of Utah, including federal and Indian lands to the extent allowed by law. When
these lands are committed to a unit agreement involving lands subject to federal or Indian jurisdiction, the division [Division of
Water Rights, Department of Natural Resources] may, with respect to that unit agreement, deem this chapter complied with
if the unit operations are regulated by the United States and the division finds that conservation of geothermal resources and
prevention of waste are accomplished under the unit agreement.84
A “geothermal resource” means:
(a) the natural heat of the earth at temperatures greater than 120 degrees centigrade; and (b) the energy, in whatever
form, including pressure, present in, resulting from, created by, or which may be extracted from that natural heat, directly
or through a material medium. Geothermal resource does not include geothermal fluid.85
Since rights to geothermal resources derive from ownership of land rather than appropriation, those rights are “based on the
principle of correlative rights,”86 which prohibit any owner from using a disproportionate share of the resource.
Any affected person, which includes a business entity or political subdivision,87 may commence an adjudicative proceeding with
the Division “to consider the need for cooperative or unit operation of a geothermal area,”88 and the Division has broad powers to
order such unit or cooperative operation. 89
The Division of Water Rights has also issued regulations governing wells used for the discovery and production of geothermal
energy.90 Anyone who wishes to drill a well for the production of geothermal resources must first submit to the Division an application
to appropriate water for geothermal purposes91 in accordance with provisions for the usual water rights appropriation procedures

77. Utah Code § 40-8-12.5.
78. Utah Code § 40-8-4(21).
79. Utah Code § 40-8-4(16).
80. Utah Admin. R. 643-874-100.
81. Utah Admin. R. 643-875-100.
82. Utah Admin. R. 643-882-100.
83. Utah Code §§ 73-22-1 to -10.
84. Utah Code § 73-22-4.
85. Utah Code § 73-22-3(5).
86. Utah Code § 73-22-9.
87. Utah Code § 73-22-3(10).
88. Utah Code § 73-22-7(1).
89. Utah Code § 73-22-7.
90. Utah Admin. R. 655-1-1 to -10.
91. Utah Admin. R. 655-1-2.1.1.
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and requirements.92 Additional regulations govern other aspects of drilling, maintaining, abandoning and sealing geothermal wells.93
§ 8.05. Wilderness Areas and Recreation Lands.
§ 8.05(a). Wilderness and Recreation Areas.
Official wilderness areas in Utah are on lands under federal jurisdiction and are designated as wilderness areas under the authority
of the Wilderness Act of 1964.94 Under this act long periods of study, evaluation and public comment usually precede placing of the
wilderness designation on lands. This is because the designation usually results in prohibition of virtually all development on that land.
Even land that is being studied for possible inclusion in wilderness areas is protected from development during the study period. The
no-development policy is sometimes at odds with the multiple use/sustained yield policy that has predominated in the U.S. Forest
Service and, of course, with the interests of many private landowners. Wilderness area designations may be applied to Forest Service
lands, National Park and Monument lands, as part of the Wildlife Refuge system, and on federal Bureau of Land Management lands.95
Utah now has its own Utah Wilderness Act to provide the state’s perspective on these issues.96
§ 8.05(b). State Recreation Lands.
The Board of Parks and Recreation of the Department of Natural Resources is required to create and carry out “a long-range,
comprehensive plan and program for the acquisition, planning, protection, operation, maintenance, development, and wise use of
areas of scenic beauty, recreational utility, historic, archaeological or scientific interest ....”97 The Division of Parks and Recreation
“may acquire real and personal property in the name of the state by all legal means, including purchase, gift, devise, eminent domain,
lease, exchange, or otherwise....”98 Within such lands, the Division of Wildlife Resources maintains jurisdiction over land it controls
with reference to fish and game.99 In all those lands the Division of Parks and Recreation is to permit multiple use “for such purposes
as grazing, fish and game, mining, development and utilization of water and other natural resources, and other uses ....”100
Utah imposes various land use regulations on its official recreation areas. One of the most important of these is that limitation of
liability is conferred on private landowners who permit public use of their land for recreational purposes.101 Utah also bars claims
against counties and municipalities for injuries resulting from any of the inherent risks of recreational activities.102
§ 8.06. Real Property Issues Pertaining to Wildlife.
§ 8.06(a). Protection of Private Property Against Unauthorized Hunting or Related Activities.
Persons have rights to hunt and fish on rivers, but those rights do not extend to private lands on which river waters have overflowed
92. Utah Code §§ 73-3-1 to -29. See Searle v. Milburn Irrigation Co., 133 P.3d 382 (Utah 2006) (applicant required to show that change in water use will not
impair vested rights); see also Heal Utah v. Kane Cty. Water Conservancy Dist., 2016 UT App 153, 378 P.3d 1246 at 21.
93. Utah Admin. R. 655-1-1 to -10.
94. 16 U.S.C. §§ 1131-1136; Keven Hayes, History and Future of the Conflict Over Wilderness Designations of BLM Land in Utah, 16 J. Envtl. L. & Litig. 203
(2001).
95 See BLM, Special Planning Designations, https://www.blm.gov/programs/planning-and-nepa/planning-101/special-planning-designations (visited June
11, 2020) (describing designations such as Wilderness Areas, Wilderness Study Areas (WSAs), and Areas of Critical Environmental Concern (ACECs).
96. Utah Wilderness Act, Utah Code §§63L-7-101 et seq.
97. Utah Code § 79-4-305.
98. Utah Code § 79-4-203(4)(a).
99. Utah Code § 79-4-203(2).
100. Utah Code § 79-4-203(3).
101. Utah Code §§ 57-14-101 to -501; Nelson by and through Stuckman v. Salt Lake City, 919 P.2d 568 (Utah 1996) (the act does not apply to improved city
parks); Chernev v. United States, 2001 U.S. Dist. LEXIS 178 (Case No. 2:00CV106K, D. Utah, Jan. 11, 2001) (an owner of land owes no duty of care to keep the
premises safe for those entering the land for recreational purposes); Marty Banks, “The Federal Tort Claims Act in Utah: A Primer,” 13 Utah B.J. 14 (November
2000); De Baritault v. Salt Lake City Corp., 913 P.2d 743 (Utah 1996) (not applicable to a small, improved city park); Perrine v. Kennecott Mining Corp., 911 P.2d
1290 (Utah 1996) (land where the public was not permitted or invited was not covered by the act); Golding v. Ashley Central Irrigation Co., 793 P.2d 897 (Utah
1990) (land must have been made available to at least some members of the general public for recreation purposes); Crawford v. Tilley, 780 P.2d 1248 (Utah
1989) (land must have been made available to some members of the general public for recreation purposes); Ewell v. United States, 579 F. Supp. 1291 (D. Utah
1984) (federal property is covered by the act).
102. Utah Code § 78B-4-509.
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or on any lands not a natural part of the river channel.103 The basic protection for private landowners against depredations by hunters
or other recreationists is stated as follows:
While taking wildlife or engaging in wildlife related activities, a person may not:
(i) without permission of the owner or person in charge, enter upon privately owned and posted land of any other person,
firm, or corporation;
(ii) refuse to immediately leave the private land if requested to do so by the owner or person in charge; or
(iii) obstruct any entrance or exit to private property.104
Specifications for properly posting the property are also given,105 and destruction of signs and enclosures on private land is made
unlawful.106 Conversely, it is also unlawful intentionally to interfere with a hunter engaged in lawful hunting activities.107
§ 8.06(b). Other Rules Regarding Public Access to Land.
Except as provided in section 65A-2-5, Utah law preserves “to the public the right of access to all lands owned by the state, including
those lands lying below the official government meander line or high water line of navigable waters, for the purpose of hunting,
trapping, or fishing.”108 Whenever state lands are sold or leased, the transaction must be on the condition, under most circumstances,
that the lands shall be open to the public “for purposes such as grazing, fishing, and hunting, mining, and the development and
utilization of water and natural resources.”109 Utah has made special provisions for off-highway vehicle use. Such vehicles may be
operated on state lands “that are posted by sign or designated by map or description as open to off-highway vehicle use by the
controlling federal, state, county, or municipal agency.”110 Off-highway vehicles111 may not operate on interstate freeways112 except
in cases of emergencies, where use of a conventional motor vehicle is impractical, or when the operation is directed by a peace officer
or other public authority.113 An off-highway vehicle may not be operated on private land without permission from the owner or person
in charge of the land.114
§ 8.06(c). Protection of Private Property Against Depredation by Wildlife.
The conflict of wildlife with private property interests is perhaps most common and acute on agricultural lands. In 1979 Utah
adopted the Agricultural and Wildlife Damage Prevention Act,115 under which a board should specify programs to prevent damage to
livestock, poultry, and agricultural crops, specify methods for the prevention of damage and for the selective control of predators and
depredating birds and animals; and specify bounties on designated predatory animals.116 In 1990 the state adopted the Wildlife
Damage Compensation Act,117 according to which livestock owners can be compensated for livestock injuries and losses caused by

103. Knudson v. Hull, 148 P. 1070 (Utah 1915). For a discussion of rights to access river beds and shores of public waters, see discussion of Utah Stream
Access Coal. v. VR Acquisitions, LLC, 2019 UT 7, 439 P.3d 593 (Sup.Ct.) and the Public Waters Access Act (Utah Code § 73-29-202) in Chapter 9.
104. Utah Code § 23-20-14(2)(a).
105. Utah Code § 23-20-14(1)(d).
106. Utah Code § 23-20-15.
107. Utah Code §§ 23-20-29 and -29.5.
108. Utah Code § 23-21-4(1).
109. Utah Code § 23-21-4(2).
110. Utah Code § 41-22-10.1; Jerz v. Salt Lake Cty., 822 P.2d 770 (Utah Sup.Ct. 1991) (public roads that can be used for non-recreational purposes are not
covered under the Act).
111. Administrative regulations pertaining to off-highway vehicles are found in Utah Admin. R. 652-110-100 to -800 and 651-401 to -408.
112. Utah Code § 41-22-10.2.
113. Utah Code § 41-22-10.3.
114. Utah Code § 41-22-12.5.
115. Utah Code §§ 4-23-101 to -111.
116. Utah Code § 4-23-105(2) and (3).
117. Utah Code § 23-24-1.
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bears or mountain lions.118 The act imposes notice and proof of loss requirements. If beaver are doing damage to private property,
the landowner may request authorization to kill or trap the beaver “so involved.”119 If big game animals are damaging livestock forage,
fences, or irrigation equipment on private land, the landowner or lessee shall immediately, upon discovery of the damage, request
the Division of Wildlife Resources to take action to alleviate depredation120 and the Division is authorized to give compensation for
such damage.121 A crop owner may even be authorized to “harvest” big game animals on the property that cannot otherwise be
removed or controlled.122 If pheasants are damaging crops, the Division, upon notification, shall as far as possible control the damage
and pay a sum of up to $200 to the crop owner for the damage.123 Wildlife conservation measures may also impact private property
rights. An example is Utah’s Pelican Management Act, which authorizes the state to purchase surface rights in lands designated for
pelican breeding sites, but also specifies that mineral rights are retained by the landowners.124 A conservation measure that takes a
different approach is in the Wildlife Resources Code, which imposes a misdemeanor penalty on a person who takes or whose dog
takes protected wildlife while trespassing.125 When a bear attacked and killed a camper, the state was not immune from liability based
on a natural condition on the land; a divided Utah Supreme Court declared that the bear was not a natural condition on the land. The
Court held the state liable for the camper’s death because the state wildlife officials knew of the bear’s attack on another camper
earlier that day, were trying to locate the bear, and failed to give a warning to the victim and his family who came to occupy the same
camp site.126
§ 8.06(d). Commercial Hunting Areas; Cooperative Wildlife Management Unit Arrangements with Private Landowner
Associations.
Utah statutes enable any person, upon permission from the Board, to establish and maintain private wildlife farms.127 Utah administrative
regulations permit and regulate the establishment of commercial hunting areas on privately owned land.128
The Division is authorized to enter into arrangements for cooperative wildlife management units for hunting of small game or
waterfowl on private land held by landowner associations. The landowner association is required to post the boundaries of the unit
with signs containing information prescribed by the Division.129 The Division is not permitted to acquire title to privately held real
property without first obtaining the approval of the governor.130
§ 8.07. Real Property Issues Pertaining to Environmental Regulation.
Environmental regulation is placed in this chapter on natural resources, because much regulation is intended to conserve those
resources, or contain and repair damage to them. Of course, in a broader sense, environmental regulation impacts the entire
environment and necessarily raises real property issues. This section reviews in summary fashion the chief sources of environmental
regulation that raise real property issues; most of those regulations in Utah are federal in origin.131

118. Utah Admin. R. 657-24-1 to -3.
119. Utah Code § 23-18-4.
120. Utah Code § 23-16-3.5 was repealed in 2003 by HB 130; comparable provisions are found in the amended version of Utah Code § 23-16-3.
121. Utah Code § 23-16-4.
122. Utah Code § 23-16-3.1.
123. Utah Code §§ 23-17-4 and -5.
124. Utah Code §§ 23-21a-1 to -6.
125. Utah Code § 23-20-3.5.
126. Francis v. State, 2013 UT 43.
127. Utah Code § 23-13-8.
128. Utah Admin. R. 657-22-1 to -19.
129. Utah Code §§ 23-23-1 to -14; Utah Admin. R. 657-21-1 to -12.
130. Utah Code § 23-21-1.5.
131. Utah v. United States EPA, 750 F.3d 1182 (10th Cir. 2014) (petition for review of EPA decision rejecting Utah’s plan for reduction of emissions for air
pollutants).
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§ 8.07(a). Brief History of Federal Environmental Regulation in the United States.
The 1899 Rivers and Harbors Act132 was perhaps the first authentic federal environmental legislation; intended mostly to deal with
obstructions in navigable waters, its purpose was quite narrow. The adverse environmental impacts of post-World War II
industrialization began to be widely noticed in the 1960’s, although some earlier environmental legislation had been enacted. Federal
water pollution legislation appeared in 1948 and 1956, and federal air pollution laws were adopted in 1955 and 1963. Solid waste
legislation was approved in 1965, further water pollution controls and noise controls in 1970, toxic substance control and resource
conservation and recovery in 1976, and strengthened air and water pollution control in 1977. The National Environmental Policy Act
of 1969 introduced the serious employment of environmental impact statements, assuring fuller consideration of environmental
values in the nation’s growth and development. Cleanup legislation followed in the 1980’s.
Meanwhile, environmental litigation in the 1960’s established that parties with environmental interests had standing to challenge
those with traditional economic interests. Citizen suit provisions in the major statutes opened the way for public interest groups to
influence the course of development through litigation. The spinoff from environmental litigation to other fields of law has been
substantial:
In the course of its development, the field of environmental law made reciprocal contributions to other fields of law. The
efforts of citizens and citizen groups to participate in the enforcement of pollution control laws and regulations led to
the institutionalization of the private attorney general in citizen suit provisions in the 1970 and 1972 air and water
pollution and legislation. The general gain for public interest litigation was immeasurable because there are now scores
of citizen suit provisions in protective legislation, whether or not environmental. Environmental law has made major
contributions, too, to the general area of administrative law. Environmental law, which involves standard setting and
rulemaking of a sophisticated technical nature by government agencies, as well as administrative determination of
controversies and the issuance of administrative orders and their enforcement, is clearly a field of administrative law.
Because of the high level of activity in the field, and because of the complex nature of the area, decisions with
environmental implications now make up the majority of administrative law decisions in the federal courts....133
§ 8.07(b). Federal Environmental Laws That Impact Real Property.
Since the explosion of interest in environmental protection burst forth in enormous amounts of well-intended laws and regulations
beginning in the 1970’s, it has become increasingly difficult to maintain a comprehensive overview of this area of the law. This section
is intended to point out the principal items of legislation that form the foundation of federal environmental regulation.
The legislation noted in this section has been divided into two main groupings. The first contains the legislation dealing mainly with
combating hazards to the environment. The second consists of legislation intended to implement conservation measures. In each
group, the individual items of legislation are listed in alphabetical order. This material, presented in this fashion, will not present an
orderly picture of how environmental regulation functions in this country, but will serve as a reference resource for the primary legal
materials of that environmental regulation.134
§ 8.07(b)(1). Legislation for Combating Environmental Hazards.
Acid Precipitation Act of 1980 (42 U.S.C. §§ 8901 to 8912).
Act to Prevent Pollution from Ships (33 U.S.C. §§1901 to 1912).
Asbestos Hazard Emergency Response Act of 1986 (part of the Toxic Substances Control Act at §§ 201 to 214 (15 U.S.C. §§ 2641 to
2654).
Aviation Safety and Noise Abatement Act of 1979 (49 App. U.S.C. §§ 2101 to 2125).
Clean Air Act (42 U.S.C. §§ 7401 to 7642).
Clean Boating Act of 2008 (33 U.S.C. §§ 1322, 1342, 1362).
Clean Vessel Act of 1992 (33 U.S.C. § 1322 note).
Clean Water Act of 1977 (consisting of amendments to the Federal Water Pollution Control Act).
Community Environmental Response Facilitation Act (42 U.S.C. § 9620 note).
Comprehensive Environmental Response, Compensation, and Liability Act of 1980 (42 U.S.C. §§ 9601 to 9675 [CERCLA]).
Emergency Planning and Community Right to Know Act of 1986 (42 U.S.C. §§ 11001 to 11050).
Environmental Quality Improvement Act of 1970 (42 U.S.C. §§ 4371 to 4375).
Federal Facility Compliance Act of 1992 (42 U.S.C. § 6901 note).
Federal Insecticide, Fungicide, and Rodenticide Act (7 U.S.C. §§ 136 to 136y).
132. 33 U.S.C. §§ 401 et seq.
133. Frank P. Grad, Environmental Law 3 (3d ed. 1985).
134. Brief summaries of each legislative item noted in this section are found in David A. Thomas, Chapter 75, The Impact of Environmental Regulation on
Real Property, in 8 David A. Thomas (ed.), Thompson on Real Property, Thomas Edition 423, 429-459 (1994).
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Federal Water Pollution Control Act (33 U.S.C. §§ 1251 to 1387).
Formaldehyde Standards for Composite Wood Products Act (15 U.S.C. §2697).
Grassroots Rural and Small Community Water Systems Assistance Act (42 U.S.C. § 300j-1).
Great Lakes Legacy Reauthorization Act of 2008 (33 U.S.C. §§ 1268, 1271).
Harmful Algal Bloom and Hypoxia Research and Control Amendments Act of 2014 (33 U.S.C. §§ 4001 to 4010).
Hazardous Waste Electronic Manifest Establishment Act (42 USC §§ 6901 to 6939g).
Lead Exposure Reduction Act (15 U.S.C. §§ 2681 to 2692).
Lead Contamination Control Act of 1988 (42 U.S.C. §§ 300j-21 to 300j-25).
Low-Level Radioactive Waste Policy Amendments Act of 1985 (42 U.S.C. §§ 2021b to 2021d).
Medical Waste Tracking Act of 1988 (42 U.S.C. §§ 6992 to 6992k).
Mercury Export Ban Act of 2008 (15 U.S.C. §§ 2605, 2611).
Microbead-Free Waters Act of 2015 (21 U.S.C. § 331).
National Contaminated Sediment Assessment and Management Act (33 U.S.C. § 1271 note).
National Environmental Policy Act of 1969 (42 U.S.C. §§ 4321 to 4370b).
National Ocean Polluting Planning Act of 1978 (33 U.S.C. §§ 1701 to 1709).
Noise Control Act of 1972 (42 U.S.C. §§ 4901 to 4918).
Non-Indigenous Aquatic Nuisance Prevention and Control Act of 1990 (16 U.S.C. §§ 4701 to 4751).
Nuclear Waste Policy Act of 1982 (43 U.S.C. §§ 10101 to 10270).
Ocean Dumping Ban Act of 1988 (33 U.S.C. §§ 1414b, 1414c).
Oil Pollution Act of 1990 (33 U.S.C. §§ 2701 to 2761).
Organotin Antifouling Paint Control Act of 1988 (33 U.S.C. §§ 2401 to 2410).
Protecting our Infrastructure of Pipelines and Enhancing Safety Act of 2016 (49 U.S.C §§ 60101 et. seq.).
Reduction of Lead in Drinking Water Act (42 U.S.C.S. § 300g-6).
Residential Lead-Based Paint Hazard Reduction Act (15 U.S.C. §§ 4851 et seq.).
Safe Drinking Water Act (42 U.S.C. §§ 300f to 300j-11).
Solid Waste Disposal Act (42 U.S.C. §§ 6901 to 6991i).
Toxic Substances Control Act (15 U.S.C. §§ 2601 to 2692).
United States Public Vessel Medical Waste Anti-Dumping Act of 1988 (33 U.S.C. 1§ 2501 to 2504).
Uranium Mill Tailings Radiation Control Act of 1978 (42 U.S.C. §§ 2014, 2021, 2021a, 2022, 2111, 2113, 2114) (part of the Atomic
Energy Act of 1954).
Water Resources Reform and Development Act of 2014 (33 U.S.C. §§ 2201 et. seq.).
§ 8.07(b)(2). Legislation for Promoting Environmental Conservation.
Agricultural Act of 1970 (16 U.S.C. §§ 1501 to 1510) (Rural Environmental Conservation Program).
Antarctic Mineral Resources Protection Act of 1990 (16 U.S.C. §§ 2461 to 2466).
Coastal Zone Management Act of 1972 (16 U.S.C. §§ 1451 to 1464).
Eliminate, Neutralize, and Disrupt Wildlife Trafficking Act of 2016 (16 U.S.C. § 7601).
Endangered Species Act of 1973 (16 U.S.C. §§ 1531 to 1544).
Energy Efficiency Improvement Act of 2015 (42 U.S.C. §§ 17001 et. seq.).
Energy Supply and Environmental Coordination Act of 1974 (15 U.S.C. §§ 791 to 798).
Ensuring Access to Pacific Fisheries Act (16 U.S.C. §§ 7701 to 7710).
Federal Land Policy and Management Act of 1976 (43 U.S.C. §§ 1701 to 1784).
Forest and Rangeland Renewable Resources Planning Act of 1974 (16 U.S.C. §§ 1600 to 1614).
Forest and Rangeland Renewable Resources Research Act of 1978 (16 U.S.C. §§ 1641 to 1647).
Forest Ecosystems and Atmospheric Pollution Research Act of 1988 (16 U.S.C. § 1641).
Geothermal Energy Research, Development, and Demonstration Act of 1974 (30 U.S.C. §§ 1101 to 1164).
Global Climate Protection Act of 1987 (15 U.S.C. § 2901 note).
Illegal, Unreported, and Unregulated Fishing Enforcement Act of 2015 (16 U.S.C. §§ 1801 to 1891d).
Marine Protection, Research, and Sanctuaries Act of 1972 (33 U.S.C. §§ 1401 to 1445).
Mining and Mineral Resources Research Institute Act of 1984 (30 U.S.C. §§ 1221 to 1230).
Multiple-Use Sustained-Yield Act of 1960 (16 U.S.C. §§ 528 to 531).
National Climate Program Act (15 U.S.C. §§ 2901 to 2908).
National Coastal Monitoring Act (33 U.S.C. §§ 2801 et seq.).
National Forest Management Act of 1976 (16 U.S.C. §§ 1600, 1611 to 1614).
National Forest System Trails Stewardship Act (16 U.S.C. §§ 558a et. seq.).
Omnibus Public Land Management Act of 2009 (111 P.L. 11).
Outer Continental Shelf Lands Act Amendments of 1978 (43 U.S.C. §§ 1801 to 1866).
Pinnacles National Park Act (112 P.L. 245).
Pollution Prevention Act of 1990 (43 U.S.C. §§ 13101 to 13109).
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Renewable Resources Extension Act of 1978 (16 U.S.C. §§ 1671 to 1676).
Resource Conservation and Recovery Act of 1976 (42 U.S.C. §§ 6901 to 6991i).
Shark Conservation Act of 2010 (16 U.S.C. §§ 1801 to 1891d).
Shore Protection Act of 1988 (33 U.S.C. §§ 2601 to 2609, 2621 to 2623).
Sleeping Bear Dunes National Lakeshore Conservation and Recreation Act (113 P.L. 87).
Soil and Water Resources Conservation Act of 1977 (16 U.S.C. §§ 2001 to 2009).
Surface Mining Control and Reclamation Act of 1977 (30 U.S.C. §§ 1201 to 1328).
Water Infrastructure Improvements for the Nation Act (33 U.S.C. §§ 2201 to 2355).
Water Resources Research Act of 1984 (42 U.S.C. §§ 10301 to 10309).
Wood Residue Utilization Act of 1980 (16 U.S.C. §§ 1681 to 1687).
§ 8.07(b)(3). CERCLA: Responsibility for Clean-Up of Environmental Pollution.
§ 8.07(b)(3)(i). Introduction to CERCLA.
Certain uses of land subject the land user to complex environmental regulations, mostly aimed at controlling land uses that cause
environmental harm; violations of these regulations can result in imposition of both civil and criminal penalties. For example, the Clean
Water Act135 (CWA) governs uses of land that discharge pollutants into “the waters of the United States, including the territorial
seas.”136 The Safe Drinking Water Act137 (SDWA) controls the injection of pollutants into underground water.138 The Clean Air Act139
(CAA) governs uses of land that release air pollutants.140 Storage or disposal of solid and hazardous waste on land is regulated by the
Resource Conservation and Recovery Act 141(RCRA).
However, the Comprehensive Environmental Response, Compensation, and Liability Act142 (CERCLA) affects all other major
environmental legislation and goes well beyond regulating uses of land to reduce environmental harm. Instead of focusing on pollution
control or regulating behavior, CERCLA focuses on responding to pollution that has already occurred, and it imposes liability for the
costs of cleaning up land that has been contaminated with hazardous substances.143
Under the CWA, the government is
authorized to respond only to releases of hazardous substances into “navigable waters of the United States,” 33 U.S.C. § 1321(c)(1),
and only the owner or operator of the facility or vessel is liable for cleanup costs. Under RCRA, the government is limited to seeking
or ordering injunctive remedies and cannot clean up the site and later impose liability. CERCLA is unequivocally the most important
and troublesome environmental statute for both landowners and lenders who are secured by land, because it imposes such expansive
liability.
CERCLA liability often extends to landowners or lenders who had little or nothing to do with hazardous materials being placed on
the property and who are not traditionally thought of as perpetrators of environmental harm. Current landowners may be liable for
the cleanup of hazardous waste that was released on the property by previous landowners, no matter how remote the chain of title
and possession. In 2020, the U.S. Supreme Court ruled that any landowner may be considered a potentially responsible party (PRP),
so long as hazardous substances “come to be located” on their land.144Mortgagees may be liable for cleaning up hazardous waste that
was placed on the property by the mortgagor.
Moreover, in bankruptcy proceedings, the cost of cleanup may be assigned priority of access to the debtor’s assets ahead of claims
of secured creditors. Thus, even if lenders are not directly liable for cleanup costs, they may nevertheless face a type of indirect CERCLA
135. 33 U.S.C. §§ 1251-1387.
136. 33 U.S.C. § 1362(7). See 33 U.S.C. §§ 1311(a), 1312, 1316, 1317, 1328, 1342(a), (1), 1344(a), (f).
137. 42 U.S.C. §§ 300f to 300j-26.
138. See 42 U.S.C. §§ 300h to 300h-8.
139. 42 U.S.C. §§ 7401-7508.
140. See 42 U.S.C. §§ 7401-7508.
141. 42 U.S.C. §§ 6901-6992.
142. 42 U.S.C. §§ 9601-9675. CERCLA was originally enacted in 1980 as Pub. L. No. 96-510, 94 Stat. 2767. In 1986, CERCLA was revised by the Superfund
Amendments and Reauthorization Act (SARA), Pub. L. No. 990499, 100 Stat. 1615. These two acts are codified at 42 U.S.C. §§ 9601-9675.
143. Remedial or corrective action for releases of pollutants is required under pollution control acts such as the CWA, 33 U.S.C. §§ 1321(a)(6), (b)-(c), (f)-(I),
and RCRA, 42 U.S.C. §§ 6942(u)-(v), 6972, 6973, 6991b-d. However, these acts focus primarily on pollution prevention instead of cleanup. Moreover, these acts
provide a more limited range of authority and scope of liability.
144. Atl. Richfield Co. v. Christian, 140 S. Ct. 1335 (2020). See also Jeff Civins & Mary Mendoza, Superfund Ruling May Increase Landowners' Cleanup Liability,
Law360: Expert Analysis (May 21, 2020) (“The Court held that the mere fact arsenic and lead had settled on the landowner-plaintiff’s properties satisfied the
broad phrase ‘come to be located.’”).
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liability, because their security interest in contaminated property may be compromised by CERCLA cleanup costs.
Because CERCLA liability extends to lenders or landowners who have had little experience with complex environmental statutes
and regulations, it is essential that these parties obtain a basic understanding of CERCLA. Otherwise, lenders or landowners who do
not think of themselves as polluters may be surprised to find that they are responsible for enormous cleanup costs145 or that their
security is worthless.146
§ 8.07(b)(3)(ii). Overview of CERCLA.
CERCLA was passed in December, 1980, during the final days of a lame duck Congress and presidency.147
Three bills were hurriedly combined to form CERCLA.148 Thus, CERCLA’s legislative history has been criticized by courts and
commentators as being confusing or even contradictory,149 and the text of CERCLA has been lampooned as a quintessential example
of a confusing, poorly drafted statute.150
Nevertheless, the legislative history and text of CERCLA make clear that Congress intended to (1) provide the government with the
authority to respond effectively to and clean up hazardous waste sites where releases have occurred or are likely to occur, and (2)
impose liability for these cleanup or response costs on those responsible for the releases.151
Under CERCLA, releases or threatened releases of a hazardous substance from a vessel or facility must be reported by the person
in charge of the vessel or facility. PRPs152 may be forced to respond to or clean up the release in a manner consistent with the National
Contingency Plan (NCP), and the Environmental Protection Agency (EPA) or Coast Guard may issue an administrative order or seek an
injunction to compel such PRP response. Alternatively, the EPA may respond to or clean up a release itself and recover its costs from
the PRP’s for all actions consistent with the NCP. In addition, third parties may respond to a release and seek recovery of their costs
145. The average CERCLA cleanup cost has been estimated at $25 million to $30 million. See William K. Reilly, A Management Review of the Superfund
Program (United States Environmental Protection Agency 1989).
146. Ann M. Burkhart, Lender/Owners and CERCLA: Title and Liability, 25 Harv. J. on Legis. 317, 321 (1988) (“CERCLA has proven to be an unexpected source
of liability for lenders, because this is the first time that a government agency has pursued lender/owners in court for conditions on the property.”).
147. Jon Cannon, The 20th Anniversary of Love Canal: Lessons Learned; Public Policy and Law Since Love Canal, 8 Buff. Envtl. L. J. 243 (2001). Most
commentators credit the media attention and public outcry at Love Canal for sowing the seeds of CERCLA . See Sheldon M. Novick, Donald W. Stever & Margaret
G. Mellon, Law of Environmental Protection (Rev. 1990); Ann M. Burkhart, CERCLA: Title and Liability, Harv. J. on Legis. 318, n.2 (1988); Superfund at Square One:
Promising Statutory Framework Requires Forceful EPA Implementation, 11 Envtl. L. Rep. (Envtl. L. Inst.) 10101 (1981). There is certainly enough discussion of Love
Canal in the legislative history of CERCLA to support such a conclusion. See 126 Cong. Rec. 26, 39-51 (1980). Love Canal was an unfinished and inactive canal in
Niagara Falls, New York. From the mid-1940s until 1953, the Hooker Chemical Co. and others dumped hazardous wastes, including dioxin, into the canal. Hooker
Chemical filled in the canal in 1953 and donated the land to the Niagara Falls Board of Education, and a school was subsequently built on the site. In 1976,
residents near the school and parents of school children began to realize that they were being contaminated by hazardous leachate leaking from the site. More
than 600 families had to be permanently evacuated from the site. See Adeline Levine, Love Canal; Science, Politics, and People (1982).
148. The three bills that were merged so hastily were H.R. 85, 96th Cong., 2nd Sess., 126 Cong. Rec. 26, 369-392 (1980); H.R. 7020. 96th Cong., 2d Sess., 126
Cong. Rec. 26,757 (1980); and S. 1480, 96th Cong., 1st Sess., 125 Cong. Rec. 17, 989 (1979). See Frank P. Gtrad, A Legislative History of the Comprehensive
Environmental Response Compensation and Liability (“Superfund”) Act of 1980, 8 Colum. J. Envtl. L. 1 (1982); Ann M. Burkhart, Lender/Owners and CERCLA: Title
and Liability, 25 Harv. J. on Legis. 333 n.54 (1988).
149. United States v. Mottolo, 605 F. Supp. 898, 902 (D.N.H. 1985) (“CERCLA, has acquired a well-deserved notoriety for vaguely-drafted provisions and an
indefinite, if not contradictory, legislative history.”); Bulk Distrib. Ctrs., Inc. v. Monsanto Co., 589 F. Supp. 1437, 1441 (S.D. Fla. 1984) (“CERCLA’s legislative history
is riddled with uncertainty”); United States v. Reilly Tar & Chem. Corp., 546 F. Supp. 1100 (D. Minn. 1982); Comment, Patricia L. Quentel, The Liability of Financial
Institutions for Hazardous Waste Cleanup Costs Under CERCLA, 1988 Wis. L. Rev. 139, 145 n.28 (“Because of Congress’ hasty passage of CERCLA, there exists no
full committee report on which the courts can rely in construing the statute.”); City of Moses Lake v. United States, 416 F. Supp. 2d 1015, 1022 (D. Wash. 2005)
(“the tangled language of CERCLA hardly lends itself to clearcut distinctions” (quoting United States v. W.R. Grace & Co., 429 F.3d 1224 (9th Cir. 2005)).
150. Jennifer R. Yelin, Retroactivity Revisited: A Critical Appraisal of CERCLA’s Retroactive Liability Scheme in Light of Landgraf v. USI Film Products and Eastern
Enterprises v. Apfel, 8 N.Y.U. Envtl. L. J. 94 (1999) (the average cleanup costs $30 million); Gregg W. Kettles, Bad Policy: CERCLA’s Amended Liability For New
Purchasers, 21 UCLA J. Envtl. L. & Pol’y 1 (2002-2003); Daniell Shapiro, Superdumb Discrimination in Superfund: CERCLA Section 107 Violates Equal Protection,
2002 U. Chi. Legal F. 331 (2002); Anthony R. Chase & John Mixon, CERCLA: Convey to a Pauper and Avoid Cost Recovery Under Section 107(A)(1)?, 33 Envtl. L. 293
(Spring 2003). See In re Acushnet River & New Bedford Harbor Proceedings Re Alleged PCB Pollution, 675 F. Supp. 22 (D. Mass. 1987).
151. Violet v. Picillo, 648 F. Supp. at 1288 (CERCLA was enacted “to give the federal government the tools necessary for a prompt and effective response to
hazardous waste problems and to force those responsible for creating hazardous waste problems to bear the cost of their actions”) (citing S. Rep. No. 848, 96th
Cong., 2d Sess. 13 1980) and H.R. Rep. No. 1016, 96th Cong., 2d Sess. Pt. 1, at 25 (1980)). See also H.R. Rep. No. 172, 96th Cong., 1st Sess., pt. 1, reprinted in
1980 U.S. Code Cong. & Admin. News 6119; 126 Cong. Rec. 26,338 (1980) (CERCLA “assures that the costs of chemical poison releases are borne by those
responsible for the releases.”); Burlington Northern & Santa Fe Ry. v. United States, 129 S. Ct. 1870 (U.S. 2009) (CERLCA is intended to promote quick cleanup of
hazardous waste sites and to ensure that the costs of cleanup are borne by the parties responsible for the contamination); Niagara Mohawk Power Corp. v.
Chevron U.S.A., Inc., 596 F.3d 112 (2d Cir. 2010); Westinghouse Elec. Co. v. United States, 2009 U.S. Dist. LEXIS 27369 (E.D. Mo. Mar. 30, 2009).
152. PRPs are those parties thought to be liable under CERCLA § 107(a), 42 U.S.C. §9607(a). PRPs become liable parties after the government or other
plaintiffs succeed in proving that the PRP’s do indeed fall within one of the categories of liable parties under § 107(a).
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from the Superfund or PRP’s if the response is consistent with the NCP.153 CERCLA gives states authority to secure judicial enforcement
of federal remedial action standards, requirements, or limitations. States are also entitled to participate in negotiations with PRP’s
and intervene as a matter of right in remedial action proceedings. CERCLA does not strip state courts of their jurisdiction to hear purely
state law claims related to the release of hazardous waste or material.154
§ 8.07(c). Federal Land Management Policies and Practices.
The land policy and management aspect of environmental regulation primarily concerns public lands, held in abundance in Utah.
The following paragraphs concisely survey public land issues in the context of environmental regulation. Additional details regarding
the use of federal lands can be found in Chapter 7, Section 2
Onshore public lands (i.e., those owned by the federal government) comprise approximately one-third of the nation or
approximately 700 million acres. These lands are found in every state in the Union, but are unevenly distributed, ranging from over 80
percent of Alaska and Nevada to less than 1 percent of Iowa, Maine, and Connecticut. Utah is considered a “public lands state,” since
approximately 75% of the state surface area, or over 35 million acres, is held by the federal and state government on behalf of the
public.155 These public lands are managed by several departments and their respective agencies. However, the predominant landholding agencies are the so-called “multiple-use agencies,” the Bureau of Land Management (BLM) of the U.S. Department of the
Interior and the Forest Service of the U.S. Department of Agriculture. Additional information about federal lands contained within
Utah can be found in Chapter 7, Section 2(g)
Multiple Use Planning. Although the origins of the Bureau of Land Management (BLM) and the Forest Service and the history of
their legislative mandates are quite different, the two now share many problems and much future potential. They manage huge
landholdings with a commitment to multiple-use development and elaborate land use planning. They are also faced with increasing
recreational demands on their lands.
These energy resources make major contributions to the federal treasury through royalties. Fifty percent of these revenues (except
for those from the OCS) is shared with the states. In terms of job creation, government resources and overall contribution to the
energy supply of the nation, these are productive lands. However, interest in renewable energy continues to develop on both a
national and global scale, and this industry may eventually overshadow the economic productivity of the domestic coal, oil, and gas
industries. For instance, recent findings show that the cost of maintaining existing coal plants may be more expensive than building
new renewable energy facilities.156 Furthermore, many states (excluding, for the moment, Utah) and individual utility companies are
adopting 50-100% clean energy targets.157 These developments signal a shift away from the economy’s dependence on fossil fuels,
and have major implications for federal revenue deriving from resource extraction on federal land.
Both the BLM and the Forest Service lands have become important recreational playgrounds for hikers, campers, skiers, hunters,
and fishermen. The Forest Service has become one of the nation’s largest purveyors of outdoor recreation. The Forest Service has
many millions of acres of special wilderness lands where access is limited and no public travel by motorized vehicles is permitted. BLM
is still in the process of assessing the wilderness areas of the BLM and the Forest Service, or Wilderness Study Areas (WSAs).When
fully assessed and approved WSAs are added to the existing wildernesses in the parks, forests, and refuges, the completed wilderness
system will probably total around111.4 million acres, an area larger than the state of California.158
Proper management of the public lands is of high importance if public benefits are to be maximized. With the passage of the Federal
Land Policy Management Act of 1976 (FLPMA), the Forest and Rangeland Renewable Resources Planning Act of 1974 (RPA), and the
National Forest Management Act of 1976 (NFMA), the Congress clearly established a policy that the public lands shall generally be retained
in federal ownership and managed for all Americans under the principles of multiple-use and sustained yield.
BLM Planning. The BLM manages an intricate combination of natural resources. The FLPMA requires that decisions on public land
use be based on inventories of the resource base and on analysis of alternative levels and types of use. Such decisions are to be made
with full participation by the public and a careful balance of the interests of competing users.
Forest Service Planning. The Forest and Rangeland Renewable Resources Planning Act of 1974 (RPA), as amended, directs the
Secretary of Agriculture to prepare a comprehensive, long-range assessment of the nation’s renewable resources and to develop a
program for Forest Service activities. The RPA assessment, required every 10 years, provides detailed information on renewable forest
153. Similarly, PRPs may respond to or clean up a hazardous substance release and seek contribution from other PRPs for the costs incurred.
154. Atl. Richfield Co. v. Christian, 140 S. Ct. 1335 (2020).
155.
Gov.
Gary
Herbert,
Issues:
lands/#:~:text=Public%20Lands%20%7C%20Governor%20Gary%20Herbert

Public

Lands,

https://governor.utah.gov/issues/public-

156. Carbon Tracker, 42% of Global Coal Power Plants Run at a Loss, Finds World-First Study (Nov. 30, 2018), https://carbontracker.org/42-of-global-coalpower-plants-run-at-a-loss-finds-world-first-study/ .
157. Kate Winston, As States Push Toward 100% Clean Energy, Hurdles Loom, S&P Global: Electric Power (April 5th, 2019),
https://www.spglobal.com/platts/en/market-insights/latest-news/electric-power/040519-as-states-push-toward-100-clean-energy-hurdles-loom .
158. Congressional Research Service, Wilderness: Overview, Management, Statistics (July 24, 2019), https://fas.org/sgp/crs/misc/RL31447.pdf.
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and rangeland resources — timber, range, water, fish, wildlife, outdoor recreation, and wilderness. It includes projections of future supply
and demand for each of those resources, and spells out potential opportunities to meet the nation’s future needs.
The National Forest Management Act (NFMA) of 1976 directed the Secretary of Agriculture to develop a land and resource
management plan for each administrative unit of the National Forest System by 1985. Regulations were developed in 1979 to guide
this effort. The regulations require integrated planning for all resources, i.e., recreation, fish and wildlife habitat, water, timber, range,
wilderness, and minerals. Forest plans for 121 administrative units of the National Forest System are also required. Forest plans
constitute the land and resource management plans required by NFMA.159
Rangeland and Timber Management. In 1982, BLM adopted new rangeland management regulations that make livestock managers
stronger partners in maintaining a healthier rangeland environment. The Bureau also returned to the states the primary authority to
allocate state water resources. BLM also issued a final grazing management policy designed to place federal resource management
investments where most needed, resulting in more effective and efficient management while protecting and improving rangeland
condition and productivity. The Bureau’s responsibilities for timber and woodlands, or non-commercial forests, are limited to public
domain lands throughout the western United States and to the re-vested Oregon and California railroad grant lands. In managing the
timber resources of these lands, the Bureau, like the Forest Service, is obligated to obtain a fair market price for government timber,
while still retaining a sensitivity to other resource values such as watersheds, wildlife habitat, and recreation.160
BLM’s policy recognizes woodlands as distinct ecosystems having value for wood products, livestock forage, wildlife habitat,
recreation use, watershed protection, and minerals development. Under the policy, BLM develops and maintains an inventory and
classification of the public woodlands to achieve a positive cost/benefit ratio and to facilitate the management of other resources. As in the
case of the Forest Service, another BLM responsibility is the issuance of permits authorizing the private and commercial harvest of fuel wood
from BLM lands.
Wilderness Areas. The Federal Land Policy and Management Act directed that the lands administered by BLM be inventoried for
wilderness characteristics. By November 1980, the inventory was largely completed in the western states. Of 174 million acres
inventoried, nearly 24 million acres, in a thousand separate tracts, were identified as wilderness study areas, and approximately 149
million acres were found not to possess wilderness characteristics. The law required further that those areas to be studied for potential
wilderness designation should be managed, with some specified exceptions, so that no impairment of wilderness suitability would
occur prior to final congressional action on their status.
During the study period, all wilderness study areas are managed under BLM’s Interim Management Policy. The main thrust of this policy is to
prevent impairment of the areas’ suitability for wilderness designation, but there are exceptions for valid existing rights and previously existing
mineral and grazing uses.
Once an area is designated by the Congress as part of the National Wilderness Preservation System, BLM will manage it under the
same provisions of the Wilderness Act of 1964 that apply to designated wilderness areas managed by the Forest Service. BLM’s
Wilderness Management Policy was published on September 24, 1981.
Recreational Use of Public Lands. As indicated earlier, quite apart from the National Parks, general public lands are being used more
and more for recreational purposes. This is particularly true of the National Forest System. Recreation activities in national forests vary
from camping at constructed facilities to backpacking in primitive settings. There is an increasing strain on these lands’ carrying
capacity for recreational purposes; especially along the Wasatch Front, where Wilderness area boundaries abut residential and
commercial zones. During the winter, residents and tourists alike flock to this area in pursuit of the world-class skiing offered at one
of the handful of resorts. This has led to substantial transportation problems, particularly in the Millcreek, Big, and Little Cottonwood
Canyons outside of Salt Lake City. As a result, a number of area stakeholders organized the Mountain Accord, a plan focusing on the
management of increased use and visitation.161The National Parks. The national parks represent a national heritage which most
Americans hold dear. Over the years, the National Park System has grown to include not only the great national treasures such as
Yellowstone, the Everglades and the Grand Canyon, but also many national monuments, battlefield parks, historic sites, seashores,
rivers and recreational areas. For a discussion of recent federal regulation of national monuments in Utah, see Chapter 7, Section
7.02(g)(1).
Acquisition and Development. In 1965 Congress established the Land and Water Conservation Fund (LWCF) to provide federal
dollars for park land acquisition. Although the congressionally established Outdoor Recreation Resources Review Commission had
recommended focusing the LWCF on grants to states for necessary park land purchases, Congress also provided a federal share of the
Fund.
Wetlands. In 1975, federal jurisdiction over “waters of the United States” was judicially expanded to include most wetland areas,162
so now the permit process under the Clean Water Act, administered by the Army Corps of Engineers, applies to any activity that
159. See Utah Share Alliance Access v. Wagner, 98 F. Supp. 2d 1323 (D. Utah 2000) (action by vehicle users challenging a Forest Service decision to close
roads in a national forest in order to improve watershed conditions).
160. See, e.g., IBLA 2019-94, https://suwa.org/wp-content/uploads/2019-94-Decision-Set-Aside.pdf (United States Department of Interior set aside BLM
decision for failing to consider the cumulative effects a project would have on migratory birds).
161. See generally About, The Central Wasatch Commission, https://cwc.utah.gov/about/ (last accessed June 22nd, 2020) for more information on the
Mountain Accord and its overseeing body, the Central Wasatch Commission.
162. Natural Resources Defense Council, Inc. v. Callaway, 392 F. Supp. 685 (D.D.C. 1975).
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involves dredging or filling wetlands.163 The impact of all this on real property rights has been aptly described as follows:
Generally, a property owner may object to the Army Corps of Engineers’ requirement of a § 404 dredge and fill permit
on only two grounds. First, the owner may claim that the Corps lacks jurisdiction over the owner’s property. However, in
Riverside Bayview, the Supreme Court made it clear that the Corps’ broad interpretation of its own jurisdiction is a
reasonable one. As long as the property is sufficiently saturated to support wetland vegetation and is also adjacent to a
navigable body of water, the Corps may require a § 404 permit before the owner may develop the property. The property
needs to be inundated or frequently flooded before it will be considered a wetlands subject to the Corps’ jurisdiction.
Second, the owner may claim that the Corps’ denial of the owner’s application for a § 404 permit constitutes a Regulatory
Taking. However, an owner will be successful in its claim of a Regulatory Taking only in extreme circumstances. In order to
be successful in such a claim, an owner must make one of two showings. The owner may attempt to show that the denial of
a permit has left that owner without any economically viable use of his property. However, most courts have no problem
finding some remaining economically viable use if they believe that equities in a particular case require such a result. The
owner may also attempt to show that the denial of a permit has not substantially advanced a legitimate government interest.
However, as the Supreme Court held in Riverside Bayview, “there is no identifiable set of instances in which mere application
of the permit requirement will necessarily or even probably constitute a taking.”
These developments seem to constitute a large setback to land developers, potentially affecting millions of acres of saturated
property across the country. Swamps, marshes, bogs, and the like are now clearly entitled to federal protection. Owners of such
properties must obtain a dredge and fill permit from the Corps before filling and, therefore, before any construction may begin. If a
permit application is denied, the developer is unlikely to obtain relief from the courts.164
Protection of Wildlife. Regulations of wildlife in the United States has been a subject of some conflict between federal and state
jurisdictions. It has now been determined that a state has an interest in and the power to regulate wildlife within its own borders, but
that regulation may not directly or indirectly burden interstate commerce, if alternative conservation measures are available.165
The various federal statutes regulating wildlife also promote a variety of purposes: protection of the environment, protection of
endangered species, protection of food sources, protection of commercial enterprises based on fish and animals, and protection of
recreational resources.
Wildlife conservation received early statutory attention in the Fish and Wildlife Coordination Act of 1934,166 which sought to assure
“that wildlife conservation will receive equal consideration and be coordinated with other features of water resource development
programs through the effectual and harmonious planning, development, maintenance and coordination of wildlife conservation and
rehabilitation.” This consideration must be taken into account whenever a body of water is to be modified by any federal agency.
Individual species protection has been promoted by statutes such as the Marine Mammal Protection Act167 and the Wild FreeRoaming Horse and Burros Act.168 These and other miscellaneous items of legislation were succeeded by the Endangered Species Act
of 1973,169 which was the first comprehensive statutory protection for endangered species, including plants.
Under the act, federal agencies periodically update lists of endangered and threatened species, and then regulations for their
protection are issued. Much enforcement activity is delegated to the states, which also receive financial assistance therefor.
§ 8.07(d). Utah Environmental Laws That Impact Real Property Interests.
Utah has adopted an Environmental Quality Code170 that consists of general provisions,171 the Air Conservation Act,172 the Radiation

163. 33 U.S.C. § 1344.
164. Simeon D. Rapoport, The Taking of Wetlands Under Section 404 of the Clean Water Act, 17 Envtl. L. 111, 122 -124 (1986).
165. Hughes v. Oklahoma, 441 U.S. 322 (1979).
166. 16 U.S.C. §§ 661 et seq.
167. 16 U.S.C. §§ 1361-1407.
168. 16 U.S.C. §§ 1331-1340.
169. 16 U.S.C. §§ 1531-1543.
170. Title 19 of the Utah Code Annotated.
171. Utah Code §§ 19-1-101 to -604.
172. Utah Code §§ 19-2-101 to -305.
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Control Act,173 the Safe Drinking Water Act,174 the Water Quality Act,175 several acts dealing with hazardous substances,176 and the
Environmental Self-Evaluation Act.177 In 1998 the state legislature also enacted provisions prohibiting “eco-terrorism” by establishing
criminal penalties for acts intended to “halt, impede, obstruct or interfere with the lawful management, cultivation, or harvesting of
trees or timber, or the management or operations of agricultural or mining industries.”178
By this legislation a Department of Environmental Quality is created with powers, among others, to “investigate and control matters
affecting the public health when caused by environmental hazards,”179 and to “establish and operate programs, as authorized by this
title, necessary for protection of the environment and public health from environmental hazards.”180 The statute of limitations is three
years unless specified in the provisions of an individual act.181
In general, Utah environmental legislation is intended to be coordinated with and in support of standards and programs
promulgated by federal environmental legislation, with some occasional conflicts over such matters as the pace of progress toward
clean air, for instance. The details of the state environmental laws and regulations are beyond the scope of this work, but those who
hold real property interests should be on notice that if their interests are impacted by federal environmental law, quite likely state
environmental law also touches those interests.

173. Utah Code §§ 19-3-101 to -320.
174. Utah Code §§ 19-4-101 to -114. See Summit Water Distrib. Co. v. Mt. Reg’l Water Special Serv. Dist., 108 P.3d 119 (Utah App. 2005) (“The Safe Drinking
Water Act indicates that the legislature expressly allowed for local control over water supply systems”).
175. Utah Code §§ 19-5-101 to -125. Salt Lake County v. Holliday Water Co., 2010 UT 45 (Utah 2010) (general discussion of the Safe Drinking Water Act and
recent amendments).
176. The Solid and Hazardous Waste Act, Utah Code §§ 19-6-101 to -126; the Hazardous Waste Facility Siting Act, Utah Code §§ 19-6-201 to -208; the
Hazardous Substances Mitigation Act, Utah Code §§ 19-6-301 to -326; the Underground Storage Tank Act, Utah Code §§ 19-6-401 to -429; the Solid Waste
Management Act, Utah Code §§ 19-6-501 to -508; an act dealing with lead acid battery disposal, Utah Code §§ 19-6-601 to -607; the Used Oil Management Act,
Utah Code §§ 19-6-701 to -723; the Waste Tire Recycling Act, Utah Code §§ 19-6-801 to -824; and the Illegal Drug Operations Site Reporting and Decontamination
Act, Utah Code §§ 19-6-901 to -906.
177. Utah Code §§ 19-7-101 to -109.
178. Utah Code § 76-6-109.
179. Utah Code § 19-1-201(2)(b).
180. Utah Code § 19-1-201(6)(d). See James A. Holtkamp et al, On the Record Review: Efficiency for Environmental Permit Appeals in Utah and Other Recent
Developments at the Utah Department of Environmental Quality, 26 Utah B.J. 18 (May/June 2013).
181. Utah Dept. of Environmental Quality v. Redd, 447 Utah Adv. Rep. 26 (2002).
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CHAPTER 9 - WATER RESOURCES
§ 9.01. Water Rights.
§ 9.01(a). Ownership and Title.
States govern water rights in the United States through one of two general systems – a riparian rights system that largely
exists in the eastern United States, and an appropriation system that largely exists in the west. Utah has such an appropriation system.
§ 9.01(a)(1). In General.1
By statutory amendment in 1935, “all waters in the state, both above and below the ground are property of the public subject to
all existing rights in the use thereof.”2 This section has been interpreted to mean that water is available to members of the public upon
compliance with the law and not that title to water is vested in the state.3 This section places a duty upon the state to control the process
of acquiring water rights in a manner that will be in the best interest of the public.4
§ 9.01(a)(2). Title to Water.
Utah courts have long held that a person cannot acquire an absolute title to water. No one owns or can own water in this state,
regardless of whether that water is found in the form of a spring, stream, lake, pond or under the ground. One can only acquire a right
to use the water. One’s right to use water is measured by the amount they put to beneficial use without interfering with another
person’s prior right to use the water.5 In addition, once a right to use water is acquired, the user owes a duty of reasonable care to
other landowners who will foreseeably be harmed by the method utilized to obtain that water.6
§ 9.01(a)(3). Acquisition of Water Rights Not Dependent upon Ownership of Land.
The right to the use of water is independent of any rights in land.7 The user is not required to have any rights in land adjoining the
body of water or in land upon which the water is to be used.8 The right to use water on land is separable from that land and may be
retained by a person even after that person loses title to, or rights in, the land upon which the water was used.9
§ 9.01(a)(4). Proof of Ownership.
The right to use water must be shown by a continuous and connecting chain of title.10 The user must have a connection by title to
all appropriators of the water in question or the user will be held to be entitled only to the amount appropriated and used by the user’s
immediate grantor.11 Since water rights can be conveyed separately from any interest in land, title cannot be shown merely by evidence of
1. For additional historical background, see W.A. Hutchings, The Utah Law Of Water Rights (1965). See also Robert W. Swenson, A Primer of Utah Water Law:
Part I, 5 J. Energy L. & Pol’y 166-74 (1984).
2. Utah Code § 73-1-1; see also Green River Canal Co. v. Thayn, 84 P.3d 1134, 1144 (Utah 2003); Provo River Water Ass’n v. Morgan, 857 P.2d 927 (Utah
1993).
3. Wrathall v. Johnson, 40 P.2d 755 (Utah 1935).
4. Tanner v. Bacon, 136 P.2d 957 (Utah 1943).
5. Melville v. Salt Lake County, 570 P.2d 687, 688 (Utah 1977); see also Hunsaker v. Kersh, 991 P.2d 67 (Utah 1999) (finding that interference with rights to
irrigation water may constitute an irreparable harm susceptible to injunction); Searle v. Milburn Irrigation Co., 133 P.3d 382 (Utah 2006) (“applicants who
successfully establish reason to believe that a proposed water use can be accomplished without impairment of vested rights are given the opportunity to prove
it”); Wayment v. Howard, 144 P.3d 1147, 1149 (Utah 2006) (granting broad deference to the trial court in questions of interference “because the issue of
interference is extremely fact depend[e]nt”).
6. Bingham v. Roosevelt City Corp., 2010 Utah LEXIS 71 (2010) (holding that a right to water is accompanied by “a duty of reasonable care to landowners
who will foreseeably be harmed” by the manner used to obtain the water).
7. Whitmore v. Salt Lake City, 57 P.2d 726, 400 (Utah 1936).
8. Sowards v. Meagher, 108 P. 1112, 1115 (Utah 1910), see also Jensen v. Birch Creek Ranch Co., 289 P. 1097 at 1099 (Utah 1930).
9. Lake Shore Duck Club v. Lake View Duck Club, 166 P. 309, 311 (Utah 1917).
10. White v. Randall, 571 156 P.3d 849, 853 (Utah Ct. App. 2007) (if the original owner of a parcel “did not own the right to store water on her land then she
could not sell such a right”); cf. Tuttle v. Olds, 155 P.3d 893 (Utah 2007) (affirming the dismissal of a landowner’s takings claim for water rights that were
erroneously confirmed by an official survey. Though the landowners stated a claim for negligence upon which relief could be granted, even an official survey
could not grant them water rights not legally covered by their certificates).
11. Salina Creek Irr. Co. v. Salina Stock Co., 27 P. 578 (Utah 1891), aff’d, 163 U.S. 109 (1896); see also Tanner v. Carter, 20 P.3d 332 (Utah 2001).

a verbal sale.
§ 9.01(b). Water Rights Appurtenant to Land.
§ 9.01(b)(1). In General.
Rights to the use of water have been characterized as an interest in real property. Actions to determine water rights or to quiet
title to them have been considered to be similar to actions regarding real estate.12
The right to water can become appurtenant to the land upon which it is used when it is used in direct connection with the real
estate and when it is necessary to the beneficial enjoyment of the land.13 Thus the use of water to irrigate a tract of land could cause
the right to become appurtenant to the land; however, it is not necessary to show that the water is indispensable to the use and
enjoyment of the land to show that it is an appurtenance to the land.
Under Utah Code § 73-1-11(5)(b), a water right evidenced by any of the following documents is appurtenant to land:
(i)
(ii)
(iii)
(iv)

a decree entered by a court;
a certificate issued under Section 73-3-17;
a diligence claim for surface or underground water filed pursuant to Section 73-5-13;
a water user's claim executed for general determination of water rights proceedings conducted pursuant to Title 73, Chapter
4, Determination of Water Rights, or pursuant to Section 73-3-16;
(v) an approval for an application to appropriate water issued under Section 73-3-10;
(vi) an approval for an application to permanently change the place of use of water issued under Section 73-3-10; or
(vii) an approval for an application to exchange water issued under Section 73-3-20.
§ 9.01(b)(2). Proof of Appurtenant Nature.

Since water rights may be separately conveyed, it is necessary to prove that water rights were appurtenant to land when the land
was acquired and that the rights of the original owner in the water have not been sold or otherwise transferred separate from the
land.14 It is not sufficient to prove present ownership of land to which the right to water has been appurtenant in the past.
§ 9.01(b)(3). Transfer of Appurtenant Water Rights.
The classification of water rights as appurtenant or not becomes important when the transfer of water in connection with land
occurs. Utah Code § 73-1-11(1) states that a water right which is appurtenant to land passes to the grantee of such land.15 Section 731-10 allows for the transfer of water rights in substantially the same manner as real estate. Thus a grantor of land may reserve the
right to use water by express terms or a grantor may separately convey them.16
In the case of Warren Irrigation Co. v. Brown, a holder of a water right who had received it to be used on certain lands prescribed
in the deed of water rights was able to convey the water right with a tract of land upon which it was used even though the tract
included thirty acres that were not in the description of the original deed which created the water rights.17
Per Utah Code § 73-1-10(2), when water rights are evidenced by shares of stock in a corporation, the transfer of those rights must
be transferred using procedures applicable to securities set forth in the Utah Uniform Commercial Code (“UCC”).18 Those procedures
do not transform water shares from real to personal property, nor do they require that inclusion in a trust deed is an invalid method
to perfect a security interest in water shares.19 Under Section 73-1-11(4), “The right to the use of water evidenced by shares of stock

12. In re Bear River Drainage Area, 271 P.2d 846, 848 (Utah 1954); see generally G. Oliver Melgar, Note, Sewage Effluent Happens: But Who Has the Right to
Its Beneficial Use? 24 J. Land Resources & Envtl. L. 587 (2004).
13. Thompson v. McKinney, 63 P.2d 1056, 1060 (Utah 1937).
14. Id.
15. Utah Code § 73-1-11(1) does provide three exceptions to the general rule; a water right appurtenant to land shall pass to the grantee of the land unless
the grantor: (a) specifically reserves the water right or any part of the water right in the land conveyance document; (b) conveys a part of the water right in the
land conveyance document; or (c) conveys the water right in a separate conveyance document prior to or contemporaneously with the execution of the land
conveyance document. Sanpete America, LLC v. Willardsen, 269 P.3d 118, 129 (Utah 2011).
16. Spears v. Reynolds, 44 P.3d 742 (Utah 2002) (where sellers never intended to transfer water rights with property deed, but wished to sell them separately
for additional consideration).
17. Warren Irrigation Co. v. Brown, 498 P.2d 667 (Utah 1972).
18. Utah Code § 70A-8-409.
19. West v. Lee (In re Anderson), No. 10-31252, No. 12-2348, 2014 Bankr. LEXIS 172 (Bankr. D. Utah Jan. 14, 2014).
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in a corporation is not a water right appurtenant to land.”
A water right may not pass as an appurtenance to land conveyed until the appropriation process is complete including issuance of
a certificate of appropriation by the State Engineer.20
§ 9.01(b)(3)(i). Identification of Appurtenant Water.
For purposes of land conveyances only, the land to which a water right is appurtenant is the authorized place of use of water as
described in the decree, certificate or other document specified in Utah Code 73-1-11(5)(c). Prior to the 2013 statutory amendments
that established this rule, the amount of water deemed appurtenant to any particular tract of land was the amount beneficially used
upon the land immediately prior to the conveyance.
§ 9.01(b)(3)(ii). Effect of Mortgage.
A mortgage of land is also a mortgage of the water rights appurtenant to that land. Unless water rights are reserved, a foreclosure
of the mortgage will foreclose those water rights appurtenant to the mortgaged land.21
§ 9.01(b)(3)(iii). Effect of Other Transfers.
§ 9.01(b)(3)(iii)(A). Conveyance by Tax Deed.
Since any deed in statutory form conveys appurtenant water rights, absent an express reservation, a tax deed will convey these
rights.22
§ 9.01(b)(3)(iii)(B). Devises.
Appurtenant water rights will pass to devisees of real property even though no specific mention of the rights is made in the will.23
The rationale for transferring water rights without express mention in the instrument of conveyance stems from the fact that there is
little land in Utah that would be any value without accompanying rights to use water on the property.
§ 9.01(c). Certain Water Rights Not Appurtenant to Land.
Utah Code § 73-1-11(4)(a), enacted in 2013,24 provides that “The right to the use of water evidenced by shares of stock in a
corporation is not a water right appurtenant to land.”
When water rights are represented by shares of stock in an irrigation company, a creditor must take possession of the stock
certificate in order to perfect a security interest in the stock. Otherwise, a subsequent creditor in possession of the stock gains priority
over a prior creditor under a trust deed claiming security in both land and irrigation company stock related to the land.25

20. Loosle v. First Fed. Sav. & Loan Ass’n, 858 P.2d 999, 1002 (Utah 1993); Little v. Greene & Weed Invs., 796 P.2d 718 (Utah Ct. App. 1990), rev’d on other
grounds, 839 P.2d 791 (Utah 1992).
21. Thompson v. McKinney, 63 P.2d 1056, 1061 (Utah 1937). see also Timm v. Dewsnup, 2003 UT 47, 86 P.3d 699 (2003); Woolley v. Dowse, 41 P.2d 709
(Utah 1935).
22. Black v. Johanson, 18 P.2d 901 (Utah 1933).
23. Rice v. Rice, 212 P.2d 685 (Utah 1949); citing, In re Johnson’s Estate, 228 P. 748 (Utah 1924).
24. The 2013 statutory provision is consistent with the 1996 addition to Utah Code § 73-1-10 stating that water rights represented by shares of stock in a
corporation are not deemed to be appurtenant to land.
25. Associates Fin. Servs. Co. v. Sevy, 776 P.2d 650 (Utah Ct. App. 1989), criticized by Salt Lake City Corp. v. Cahoon and Maxfield Irrigation Co., 879 P.2d 248,
251 (Utah 1994).
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§ 9.02. Ownership of Beds of Watercourses.
§ 9.02(a). Reliction and Accretion.
Reliction is an increase of land caused by the permanent withdrawal of water from the land it covers regardless of the cause.26
Accretion is the gradual and imperceptible addition of soil to the shoreline by the action of water to which the land is contiguous.27
There are only four Utah cases that deal with reliction and accretion and two of these predate Utah’s entrance into the Union as a
state.28 The cases seem to follow the common law rule that if the retreat is permanent and not merely seasonal, the owner of the
riparian land acquires ownership of the dry land created.29
§ 9.02(b). Avulsion.
Avulsion is a sudden and perceptible loss of soil from the land of one party and its addition to land of another caused by the action
of water.30 It is distinguished from accretion and reliction, which are gradual and imperceptible changes. We are aware of no Utah
cases dealing with avulsion. At common law, the boundary of the land remained the same when the change was sudden or violent.
§ 9.02(c). Ownership of Watercourse Beds.
§ 9.02(c)(1). Non-Navigable Waters.
Utah follows the common law rule that title to land adjoining non-navigable streams extends to the middle of the stream.31 The
theory behind the rule is that the title to lands under non-navigable waters passed from the United States to the grantees of the
adjoining land under the government patent.32
§ 9.02(c)(2). Navigable Waters.
Title to lands riparian to navigable bodies of water extends only to the water’s edge. In such cases the bed is owned by the state in
its sovereign capacity and was acquired by operation of law upon its admission into the Union.33
In Utah Stream Access Coalition vs. Orange St. Dev.,34 the Utah Supreme Court ruled that a 1-mile stretch of the Weber River
qualifies as ‘navigable water’35 because the waters at issue were once used for log drives and timber transportation. The Court
interpreted ‘navigable water’ under the Public Waters Access Act (PWAA)36 to mean “[any waters] generally and commonly useful to
some purpose of trade or agriculture”37 at any point in time. The Court reasoned that the 1-mile stretch of the Weber remains
commercially useful because it was once used for commercial purposes (i.e. log drives and timber transportation), and concluded that
evidence establishing a river’s commercial utility also establishes its navigability.38

26. Black’s Law Dictionary, 1291 (Rev. 6th ed. 1990).
27. Nephi Irrigation Co. v. Bailey, 181 P.2d 215 (Utah 1947). Though the doctrine of accretion was argued, the court decided the case on the basis that the
riparian owner takes title to the bed of non-navigable streams.
28. Nephi Irrigation Co. v. Bailey, 181 P.2d 215 (Utah 1947); Knudsen v. Omanson, 37 P. 250 (Utah 1894) (holder of patent from U.S. government to lands
adjoining Utah Lake held to have title to all lands beyond the originally surveyed meander line -- the outline of the body of water, not a boundary line -- which
were added by the gradual withdrawal of the lake waters); see also Farrer v. Johnson, 271 P.2d 462 (Utah 1954) (deals with adverse possession of accretion
lands); Poynter v. Chipman, 32 P. 690 (Utah 1893).
29. 93 C.J.S. Waters § 76 (1956).
30. Black’s Law Dictionary, 173 (Rev. 4th ed. 1968).
31. Knudsen v. Omanson, 37 P. 250 (Utah 1894).
32. Nephi Irrigation Co. v. Bailey, 181 P.2d 215 (Utah 1947).
33. State v. Rolio, 262 P. 987 (Utah 1927). See also Knudsen v. Omanson, 37 P. 250 (Utah 1894).
34. Utah Stream Access Coal. v. Orange St. Dev., 2017 UT 82, 416 P.3d 553.
35. Utah Code § 73-29-102(4) (“[A] water course that in its natural state without the aid of artificial means is useful for commerce and has a useful capacity
as a public highway of transportation”).
36. Utah Code §§ 73-29-101 to 73-29-208.
37. USAC v. Orange, 416 P.3d at 560.
38. Id. at 561.
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§ 9.02(c)(3).

Relationship of Ownership of Beds of Watercourses to Doctrines of Accretion and Reliction.

Any lands resulting from accretion or reliction will belong to the owner of the riparian land.39 In the case of non-navigable streams,
the riparian land owner, by virtue of owning the bed of the stream, acquires any additions to the bed of the stream or to the shore. In
the case of a navigable body of water, the common law rule gives the owner of the land adjoining the water the accretion and reliction
lands.
§ 9.02(c)(4). Application of Rule.
This rule has been applied to ownership of exposed land uncovered by the receding waters of the Great Salt Lake. The State of
Utah was granted the right to these lands based on a finding that the lake was navigable in 1896 when the state was admitted into
the Union. The United States Supreme Court held that under the “equal footing principle” Utah has the same rights in submerged
lands enjoyed by the thirteen original states.40 On rehearing the case the United States argued that as the riparian owner, it was
entitled to the exposed lands under the doctrine of reliction. The Court, however, adopted a special master’s report deciding the case
in favor of Utah on the basis that the exposure of the land did not constitute a reasonably permanent or stable addition to the riparian
land.41
§ 9.02(d). Public Easement in State Waters.
The Utah Constitution states: “All lands of the State that have been, or may hereafter be granted to the State by Congress, and all
lands acquired by gift, grant or devise, from any person or corporation, or that may otherwise be acquired, are hereby accepted, and,
except as provided in Section 2 of this Article, are declared to be the public lands of the State; and shall be held in trust for the people,
to be disposed of as may be provided by law, for the respective purposes for which they have been or may be granted, donated,
devised or otherwise acquired.”42 Similarly, the Utah Code states that all waters within the state are “to be the property of the public,
subject to all existing rights to the use thereof.”43 While the statute carves out an easement for the public to use these waters, it does
not define its scope. In Conatser v. Johnson,44 the Supreme Court clarified that the easement provides the public the right to engage
in any lawful activity when “utilizing” state waters. This includes boating, fishing, hunting, and various other legal activities that utilize
water. Although state law provides an easement for the public to use state waters, the same is not true for the waterbeds, which can
be privately owned. Consequently, it is easy for individuals participating in recreational activities on state waters to trespass on the
privately owned waterbeds. The Supreme Court noted the reality that the public cannot effectively engage in recreational water
activities without touching the waterbed, and held that the public’s easement also allows them “the right to touch the privately owned
beds below those waters, in ways incidental to all recreational rights provided for in the easement.”45
Shortly after the Conatser decision, the Utah legislature enacted the Public Waters Access Act (PWAA),46 which affirms the right of
the public to “float on public water,”47 and “to incidentally touch private property as required for safe passage and continued
movement. . . . [and] portage around a dangerous obstruction in the water.”48 However, the PWAA also restricts the scope of the
statute “by limiting the easement to incidental touching or portage, without any recognition of a right to wade in the stream for
hunting, fishing, swimming, and other recreational uses.”49 As such, the PWAA statutorily overrules the streambed easement
recognized by the Utah Supreme Court in Conaster.

39. Knudsen v. Omanson, 37 P. 250 (Utah 1894).
40. Utah v. United States, 403 U.S. 9, 10 (1971).
41. Utah v. United States, 425 U.S. 948 (1976).
42. Utah Const. Art. XX, § 1.
43. Utah Code § 73-1-1.
44. 194 P.3d 897 (Utah 2008).
45. Id. at 902.
46. Utah Code §§ 73-29-101 to 73-29-208.
47. Id. § 73-29-202(1).
48. Id. § 73-29-202(2).
49. Utah Stream Access Coal. v. VR Acquisitions, LLC, 2019 UT 7, 439 P.3d 593, 596 (Sup.Ct.).
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Utah Stream Access Coalition v. V.R. Acquisitions involved a navigable four-mile stretch of the Provo River flowing through land
owned by Victory Ranch. Members of the Utah Stream Access Coalition (USAC), a non-profit organization, argued that PWAA, which
ceded ownership of the stream beds beneath public waters to the riparian owners, denied its members the ability to fly-fish on or
otherwise use stretches of public waters flowing over private property, including the segment of the Provo River in question. The
District Court found that the PWAA unconstitutionally restricted the Conatser easement granting the public access to state waters,
and struck down the PWAA under the “public trust” doctrine.50 On appeal, the Utah Supreme Court reversed and remanded the lower
court’s decision, reasoning that the District Court made a threshold error when it treated the Conatser easement as a constitutional
right, rather than a common law right. Because the Utah legislature has the power to abridge common law rights, the PWAA did not
violate the Utah Constitution.51 However, the Court left open the possibility for further challenges to PWAA, stating:
In reversing on this basis we do not foreclose the possible viability of the district court's ultimate disposition of this case.
We explain that it may be possible for USAC to demonstrate on remand that there is a basis in historical fact—in the
understanding of public easements in the late 19th century—for the easement we recognized in Conatser. And we leave
it open to USAC to seek to make such a showing on remand.52 These are significant constitutional questions. And each of
them has been addressed by the parties on this appeal. But they could also be mooted on remand if USAC fails to establish
that the Conatser easement has a historical basis as a public easement as of the time of the framing of the Utah
Constitution.
§ 9.03. Acquisition of Private Rights.
§ 9.03(a). Appropriation.
§ 9.03(a)(1). In General.
Appropriation is the act of turning, setting aside, taking possession of or applying to a particular use a definitely ascertained quantity
of water to a particular and beneficial use.53 Utah water law is based entirely on the doctrine of prior appropriation. The doctrine of
riparian water rights, giving rights in water to the owners of the land adjacent to the bodies of water has never been accepted in this
state.54 In the early days of the Utah territory diversion and application to a beneficial use were sufficient for acquisition. No filing with
the territorial government was necessary. The intention of the appropriator and the usefulness of the purpose for which the water
was to be used were the two considerations for the validity for the right to water.55 The first statutory procedure, enacted in 1897,
provided for the posting of notices and filing with the county recorder prior to the initiation and consummation of the appropriation
by the water user.56 That method, however was not exclusive. A valid right to use water could still be obtained by diverting a quantity
of water and using it for a beneficial purpose.57
§ 9.03(a)(2). Procedure.
§ 9.03(a)(2)(i). In General.
The present method of appropriation, though an administrative permit procedure, started with the enactment of the first complete
water appropriation statute in 1903.58 In 1925 the Utah Supreme Court, in Deseret Livestock Co. v. Hooppiania, held that the 1903
statute provided the exclusive method for obtaining water rights. The Court said that a person who diverted water and applied it to a
beneficial use had no rights against someone who had filed to appropriate the same water under the statutory procedure.59 However
50. Utah Stream Access Coal. v. VR Acquisitions, LLC, Fourth Judicial District Court for Wasatch Co., Utah, Case No. 100500558 (Nov. 4, 2015).
51. USAC v. VR, 439 P.3d at 596.
52. Id. at 597.
53. Wrathall v. Johnson, 40 P.2d 755, 767 (Utah 1935).
54. Gunnison Irrigation Co. v. Gunnison Highland Canal Co., 174 P. 852, 854 (Utah 1918).
55. Hague v. Nephi Irrigation Co., 52 P. 765 (Utah 1898).
56. Utah Laws 1897, Ch. 52 § 8-11.
57. Wellsville East Field Irrigation Co. v. Lindsay Land & Livestock Co., 137 P.2d 634 (Utah 1943).
58. Utah Code § 73-3-1.
59. Deseret Livestock Co. v. Hooppiania, 239 P. 479, 483 (Utah 1925); superseded by statute as stated in Provo River Water Users’ Ass’n v. Morgan, 857 P.2d
927 (Utah 1993).
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ten years later a landmark decision overruled this conclusion of the Hooppiania case.60 The legislature immediately responded by
amending the statute. The Utah Code now explicitly provides that no right to use water can be initiated except as provided in the
statute, i.e., there must be a filing with the state engineer of an application to appropriate and the application must comply with
statutory requirements.61 The requirements of an application to appropriate water are enumerated in Utah Code Annotated § 73-32. The original legislative policy favored the granting of new appropriations.62 However, the increasing demand on available water in
the state places a greater burden on the applicant to show that all the requirements have been met.63
§ 9.03(a)(2)(ii). Who May Appropriate.
Any U.S. citizen, person who has filed a declaration of intention to become a citizen, association of citizens or corporation may
apply to use unappropriated water in the state of Utah. Applications may be submitted by certain state agencies and officials including
divisions of travel development, economic development, wildlife resources, transportation and lands and forestry.64
In Salt Lake City Corp. v. Big Ditch Irrigation Co., the Utah Supreme Court held that to file a change application, an applicant only
needs to have entitlement, not ownership, of the water right.65 Thus, when a ditch company had a contractual agreement with the
City to provide a certain amount of irrigation water, the Court held that the company could file a change application even though it
did not own the underlying water right. This holding was effectively overruled by the Utah legislature in 2020 with the adoption of
Utah Code 73-3-3, which provides that “A person entitled to the use of water may make a change to an existing right to use water”,
and defines “Person entitled to the use of water" as the owner of the right.66
§ 9.03(a)(2)(iii). Contents of Application.
A written application must be made to the state engineer prior to any construction, enlargement, extension or structural alteration
of any means of distributing the water. Application forms are available from the state engineer’s office. Required information includes
the nature of the use of the water, the quantity of water desired, the time of year of the use, the source of the water, the location of
the diversion point,67 the nature of the diverting works (canals, ditches, tunnels, reservoirs, etc.) and the design of the diverting
channel. If the water is to be used for irrigation, power generation or mining, additional items must be included.68
§ 9.03(a)(2)(iv). Filing of Application, Notice and Protests.
The filing of the application does not give a vested right in the water; it only allows the applicant the right to proceed in compliance
with the requirements of the statute.69 The state engineer is required to give published notice when an application is filed.70 The notice
is to “state that an application has been made” and “specify where the interested party may obtain additional information regarding
the application.”71 Any interested person may file a protest for the state engineer to consider in approving or rejecting the
60. Wrathall v. Johnson, 40 P.2d 755, 782-83 (Utah 1935).
61. Utah Code § 73-3-1. In re Gen. Determination of Rights to Use of Water, 128 P.3d 6 (Utah Ct. App. 2005) (individuals claiming rights to a well did not
meet statutory requirements when they submitted forms, which lacked certain detailed information).
62. Little Cottonwood Water Co. v. Kimball, 289 P. 116 (Utah 1930).
63. See, e.g., Bullock v. Tracy, 294 P.2d 707 (Utah 1956); Jeffrey W. Appel, Ability and Responsibility of State Engineer Regarding Reallocation of Water Rights,
20 J. Land Resources & Envt. L. 41 (2000) (discussing that significant problems occur where approval of water rights exceeds the natural water supply, and the
result of excessive water approval has amounted to “paper water” because the water only exists on paper).
64. Utah Code § 73-3-2(1)(a).
65. Salt Lake City Corp. v. Big Ditch Irr. Co., 2011 UT 33, 258 P.3d 539 (Utah 2011).
66. Utah Code 73-3-3(1)(d).
67. Utah Code § 73-3-2(2)(d)(i) now provides that points of diversion in applications for water appropriation may be designated with reference to the United
States land survey corners. Prisbrey v. Bloomington Water Co., 82 P.3d 1119 (Utah 2003).
68. Utah Code § 73-3-2(1)(a).
69. Duchesne County v. Humphreys, 148 P.2d 338 (Utah 1944).
70. Prisbrey v. Bloomington Water Co., 2003 UT 56, 82 P.3d 1119, 1121 (Utah 2003).
71. Utah Code § 73-3-6(1)(b)(i)–(ii); see also In re Gen. Determination of Rights to the Use of Water, 110 P.3d 666 (Utah 2004) (following a submission of a
water rights claim, the state engineer evaluates the submitted claim by conducting a hydrographic survey of the water system); Prisbrey v. Bloomington Water
Co., 82 P.3d 1119 (Utah 2003); Longley v. Leucadia Fin. Corp., 9 P.3d 762 (Utah 2000) (finding that deficiencies in the public notice of an extension application
rendered the notice invalid and therefor protests filed after expiration of the initial protest period must be heard).
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application.72 Although any interested person may file a protest to consider in approving or rejecting the application, this does not
give the “interested person” standing as an aggrieved person who can seek judicial review pursuant to 73-3-14. Section 73-3-14 of the
Utah Code provides that “any person aggrieved by an order of the state engineer may obtain judicial review” of that order. The
interested person must prove actual or potential injury to be “aggrieved” in order to acquire standing for judicial review.73
§ 9.03(a)(2)(v). Standards for Approval.
The engineer has a duty to approve an application if (1) there is unappropriated water available, (2) the use will not impair any
existing rights, (3) the plan is both economically and physically feasible, (4) the applicant has the financial ability to complete the works
necessary for the diversion and application of the water, (5) the application is filed in good faith and not merely for speculation or to
obtain a monopoly of rights and (6) the application will not interfere with the more beneficial use of the water, will not unreasonably
affect public recreation or the natural stream environment or will not prove detrimental to the public welfare. An application not
meeting these requirements will be rejected.74
If the application is rejected, the applicant may follow one of three courses of action in an attempt to obtain approval. First, if only
a small subset of the original application is modified, it may be submitted to the engineer for reconsideration, thus not requiring
republication by the applicant.75 Second, if substantial alterations are made to the original application, the application must be
republished (i.e. the application process begun anew).76 Finally, the applicant may seek judicial review after the first two steps have
been exhausted.77
§ 9.03(a)(2)(vi). Action Subsequent to Approval.
If the application is approved, the applicant may begin any construction necessary to effect the appropriation or begin applying the
water to the approved use. The state engineer fixes the period within which the works must be completed, which is referred to as the
‘proof due deadline’.78
§9.03(a)(2)(vii). Changes to a Water Right.
In Utah today, the right to use water is considered fully appropriated in most habitable drainage basins.79 Consequently, change
applications or exchange applications constitute the vast majority of today’s water rights transactions. These changes or exchanges
must not impair any vested rights.80 The State Engineer ultimately decides whether such a change will be approved based on similar
standards as an appropriation application (described in Chapter 9.03(a)(2)(v), above).81 If a party protests a change application, it must
prove by a preponderance of evidence that the applicant’s change in use will impair a vested right.82

72. Utah Code § 73-3-7; see Badger v. Brooklyn Canal Co., 922 P.2d 745 (Utah 1996).
73. Butler, Crockett & Walsh Dev. Corp v. Pinecrest Pipeline Operating Co., 2004 UT 67, 98 P.3d 1 (Utah 2004); Washington County Water Conservancy Dist.
v. Morgan, 82 P.3d 1125 (Utah 2003).
74. Utah Code § 73-3-8. East Bench Irrigation Co. v. Deseret Irrigation Co., 271 P.2d 449 (Utah 1954), reh’g granted, 300 P.2d 603 (Utah 1956); Tanner v.
Bacon, 136 P.2d 957 (Utah 1943); Robert W. Swenson, A Primer of Utah Water Law, Part II, 6 J. Energy L. & Policy 1, 5-9 (1985). In Jensen v. Jones, 270 P.3d 425,
428 (Utah 2011), the Utah Supreme Court held that the state engineer lacked authority to adjudicate the issue of forfeiture of a water right in connection with a
change application proceeding; rather the engineer is limited to considering the factors presented in Utah Code § 73-3-8(1). This holding, however, was effectively
overturned by amendments to Utah Code. § 73-3-3 which allow the state engineer to consider "quantity impairment" in the change application process.
75. Western Water, LLC v. Olds, 184 P.3d 578, 585-87 (Utah 2007) (confirming that this “narrow opportunity” allows for a markedly more simple process
without requiring a republication); accord Utah Code § 63G-4-302(1)(a) (stating applicant has 20 days after the date of the agency’s order to file for
reconsideration); see also Whitmore v. Welch, 201 P.2d 954, 959-60 (Utah 1949).
76. Western Water, 184 P.3d at 585-89 (specifying that substantial changes in water appropriation, proposed facilities, projected costs, and anticipated
effects of the proposal all constitute major adjustments—which require republication).
77. See infra § 9.03(a)(2)(xii). Judicial Review.
78. Utah Code § 73-3-10(5).
79. See Jeffrey W. Appel, Ability and Responsibility of State Engineer Regarding Reallocation of Water Rights, 20 J. Land Resources & Envtl. L. 41, 41 (2000).
80. Searle v. Milburn Irrigation Co., 2006 UT 16, ¶ 23, 133 P.3d 382; see also Utah Code § 73-3-3(2).
81. Utah Code §§ 73-3-3(4), 73-3-8.
82. Searle v. Milburn Irrigation Co., 2006 UT 16, ¶ 23, 133 P.3d 382, 389.
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§ 9.03(a)(2)(viii). Extensions of Time Limit.
The proof due deadline may be extended if there is evidence of due diligence by the appropriator or reasonable cause for delay.
Extensions for more than 14 years are granted only after publication of notice. Private appropriators are limited to an extension not
exceeding 50 years. A public agency may have extensions beyond 50 years by demonstrating that “the water will be needed to meet
the reasonable future requirements of the public.”83 If an application for appropriation is not pursued diligently, or if the applicant
fails to comply with the requirements of the statute, the application lapses.84
§ 9.03(a)(2)(ix). Securing Appropriation Right by Filing Proof.
The approval of water rights through a new appropriation is not vested or recognized until the applicant files proof that the
diversion works have been completed and the water has been applied to a beneficial use.85 The proof must show the location, the
extent of the completed work, the source of the water, the point of diversion, the point where the water is returned if it has not been
consumed, and the place of use.86
§ 9.03(a)(2)(x). Issuance of Certificate of Appropriation.
The appropriator must show proof of the completion of the works and the application of the water to some beneficial use before
the engineer issues a certificate of appropriation. A certificate of appropriation describes the extent of the water right including its
quantity, purpose, and the place and “the time during which the water is to be used each year.”87 The certificate is prima facie evidence
of the right to use the water in the quantity, for the purpose, at the place, and during the time specified in the certificate, subject to
prior rights.88 Though not required, the appropriator or person making the change “may record the certificate in the office of the
county recorder of the county in which the water is diverted from the natural stream or source.” 89
§ 9.03(a)(2)(xi). Instream Flow.
Utah’s instream flows received protection under the statutory section dealing with applications for permanent or temporary
changes. Two divisions of the Utah Department of Natural Resources (Wildlife Resources and Parks and Recreation), as well as “fishing
groups” (as defined in Utah Code § 73-3-30(1)(b)) have authority to apply for changes “for the purpose of providing water for instream
flows ... necessary ... for the propagation of fish, public recreation, or the reasonable preservation or enhancement of the natural
stream environment.”90 The divisions must presently own perfected water rights or acquire water rights through the acquisition of
real property and appurtenant water rights or use appropriated funds from the legislature for the purchase of water rights already
perfected in the stream before they are eligible to file application for changes to provide instream flows. The change for instream flows
may not impair vested water rights nor may the water right subjected to the change be enlarged. Specifically, the divisions are not
authorized to “acquire water rights by eminent domain for instream flows.”91 These provisions are designed to prevent creation of instream
flow protection at the expense of existing water rights in an already over appropriated source of water.
§ 9.03(a)(2)(xii). Applications Affecting a Small Amount of Water.
The state engineer has streamlined authority to approve an application “to appropriate or permanently change a small amount of
water” if it involves “water necessary to meet the requirements of one residence, 1/4 acre of irrigable land, and ten cattle or the
equivalent amount of water for livestock purposes.”92

83. Utah Code § 73-3-12(2).
84. Utah Code § 73-3-18; 73-3-12(2)(h).
85. Utah Code § 73-3-16(6)(a). But see Loosle v. First Fed. Sav. & Loan Ass’n, 858 P.2d 999 (Utah 1993).
86. Utah Code § 73-3-16.
87. Utah Code § 73-3-17(1)(d).
88. Utah Code § 73-3-17(6). See also Rocky Ford Irrigation Co. v. Kents Lake Reservoir Co., 2019 UT 31 (Sup.Ct.).
89. Utah Code § 73-3-17(5)(a).
90. Utah Code § 73-3-30. See also Janet Mortensen, The Upstream Battle in the Protection of Utah’s Instream Flows, 14 J. Energy, Nat. Resources, & Envtl. L.
113 (1994).
91. Utah Code § 73-3-30(2)(d)
92. Utah Code § 73-3-5.6(1).
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§ 9.03(a)(2)(xiii). Judicial Review.
As with most actions against state agency decisions, judicial review is only available after a party has exhausted administrative
remedies.93 When seeking review of the state engineer’s decision on a water rights application, administrative remedies are
considered exhausted only when the applicant has strictly complied with the statutory application process.94 After complying with this
process, a person “aggrieved by an order of the state engineer may obtain judicial review.”95 The trial court conducts a trial de novo
meaning that the court follows the procedures established in the Utah Administrative Procedures Act.96 The party seeking review of
the state engineer’s action must file with the court within 30 days after issuance of the order or within 30 days after a Request for
Reconsideration is denied by the state engineer (if a party files a Request for Reconsideration on the state engineer's order).97 The
matter is considered as a new case without transmittal of the record of the proceedings before the state engineer. The court is not
restricted to the evidence considered by the state engineer. The court comes to an independent determination of the issues raised on
review.98 The action seeking judicial review should be dismissed for lack of diligence if the matter is not prosecuted “to final judgment
within two years after it is filed.”99
§ 9.03(a)(3). Elements of Appropriation.
§ 9.03(a)(3)(i). In General.
The essential elements to a valid appropriation are an intent to apply the water to a beneficial use, a diversion from the natural
channel and an actual application of the water within a reasonable time.100 The Utah Supreme Court has also stated that the use must
be reasonable in relation to the requirements of subsequent appropriations.101 There must be an actual taking, diversion and use of
the water; mere surveying, exploring and posting of notice will not confer any rights in water.102 A 1912 case, dealing with an
application by an individual to appropriate water for a future beneficial use, received hesitant approval from the Utah Supreme Court.
It reasoned that an appropriation for a future use might be proper if it was made “in good faith and not for speculation or monopoly.”103
The court has been very willing to allow municipalities to apply for and appropriate water to meet anticipated future needs.104
§ 9.03(a)(3)(ii). Beneficial Uses.
The law has always stressed the importance of using any water appropriated for a beneficial use.105 The following purposes have
been deemed beneficial under certain circumstances in Utah: domestic uses, stock watering, irrigation,106 manufacturing, mining,
93. Utah Code § 63G-4-401; see Western Water, LLC v. Olds, 184 P.3d 578, 584 (Utah 2007); see also Heal Utah v. Kane Cty. Water Conservancy Dist., 2016
UT App 153, 378 P.3d 1246, 1251 (“In other words, the district court stands in the same position as the State Engineer did, and its judgment is therefore limited
to the issues determined by the State Engineer.”).
94. Western Water at 582, 584 (holding the court did not have subject matter jurisdiction because administrative remedies had not been exhausted); see
Utah Code § 73-3-1; See also Rocky Ford Irrigation Co. v. Kents Lake Reservoir Co., 2019 UT 31 (2019) (irrigation company not entitled to pretrial summary
judgment because they failed to utilize available procedures for contesting a decision by the state engineer).
95. Utah Code § 73-3-14(1); Typically, judicial review is not available for landowners with only a mere interest in local water dealings. See Utah Alunite Corp.
v. Jones, 2016 UT App 11, 366 P.3d 901; Haik v. Jones, 2018 UT 39, 427 P.3d 1155.
96. Utah Code §§ 63G-4-103, -104, -201 to -209, -301, -302, -401 to -405.
97. Utah Code § 63G-4-301(1)(a).
98. Crafts v. Hansen, 667 P.2d 1068 (Utah 1983); Robert W. Swenson, A Primer of Utah Water Law: Part II, 6 J. Energy L. & Pol’y 1, 13-17 (1985).
99. Utah Code § 73-3-15; Jensen v. Morgan, 844 P.2d 287 (Utah 1992).
100. Tanner v. Provo Reservoir Co., 98 P.2d 695, 699 (Utah 1940).
101. In re Escalante Valley Drainage Area, 348 P.2d 679, 682 (Utah 1966).
102. Coray v. Holbrook, 121 P. 572, 577 (Utah 1912).
103. Stowards v. Meagher, 108 P. 1112, 1116 (Utah 1910), citing Utah Code § 73-3-8. See Goodwin v. Tracy, 304 P.2d 964 (Utah 1956).
104. Washington County Water Conservancy Dist. v. Morgan, 82 P.3d 1125, 1133-34 (Utah 2003); County Water Sys. Inc. v. Salt Lake City, 278 P.2d 285, 290
(Utah 1954); Salt Lake City Corp. v. Haik, 2019 UT App 4, 438 P.3d 913, 926.
105. Utah Code §73-3-8; see also Delta Canal Co. v. Frank Vincent Family Ranch, LC, 2013 UT 69, 420 P.3d 1052 (Sup.Ct.); Butler, Crockett & Walsh Dev.
Corp., 98 P.3d 1 (Utah 2004); Washington County Water Conservatory Dist. v. Morgan, 82 P.3d 1125 (Utah 2003); Longley v. Leucadia Fin. Corp., 9 P.3d 762 (Utah
2000).
106. Jensen v. Birch Creek Ranch Co., 289 P. 1097 (Utah 1930).
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generating power, fish culture, watering pasture land107 and recovering salts and minerals from water.108 The concept of beneficial use
is not exclusive to economic and development purposes, however.109 In 2004, the Utah Supreme Court held that while irrigation of
native vegetation is not a beneficial use per se, it nevertheless may constitute a beneficial use because outcomes such as “aesthetic
desires, reducing fire hazard, and creating property line buffers” indirectly benefit property values.110 Generally, it is not necessary to
rank one beneficial use ahead of another. In fact, the Utah Supreme Court has interpreted Section 73-3-8 of the Utah Code as providing
that none of the uses mentioned is a more beneficial use than any other.111 However, Section 73-3-21 of the Utah Code provides that
in times of scarcity the most beneficial uses — for domestic and agricultural purposes — have a preference over other uses even
though the use is being made by a person who is a junior appropriator. It may be assumed that a senior appropriator with a less
preferred beneficial use must be compensated by the state if the senior right is forced to go unused because a junior appropriator
takes advantage of this statutory preference for a more beneficial use during a period of drought.112 No Utah decision has decided
whether the instream flow necessary to preserve the habitat for fish and other wildlife is a beneficial use to justify a specific
appropriation right to the state or a group of interested citizens applying for an appropriation certificate.113 Several other states have
permitted an appropriation for the purpose of preserving an adequate instream flow.114 Section 73-3-8 of the Utah Code does require the
State Engineer to take into consideration whether an appropriation “will unreasonably affect public recreation or the natural stream
environment.” If it does, the State Engineer must investigate the matter before approving or rejecting the application.115
Although waste is a non-beneficial use, courts seem reluctant to force farmers to modernize their irrigation systems. Even though
inefficient methods of transporting water through poorly constructed or inadequately maintained canals and ditches amounts to
waste of significant amounts of water, no decision has reduced a properly appropriated water right based on the challenged waste.
The only recourse for the junior appropriators concerned about loss of water because of a senior appropriator’s inefficient system is
for the junior user to make the improvements in the flow system on its own initiative.116
Because the goal of the beneficial use doctrine is to put all of the water to beneficial use, the doctrine incentivizes appropriators
to use their entire allotment of water, even in excess, lest they lose their water rights through forfeiture (a principle described in
Chapter 9, Section 4(b)). This aspect of the beneficial use doctrine is known colloquially as a ‘use it or lose it' policy.117
§ 9.03(a)(3)(iii). Amount of Appropriation.
The measure of water which the appropriator has a right to use is limited by the amount that is beneficially used over a reasonable
period of time.118 The amount of water granted is not necessarily dependent on the amount requested or the amount required by the
applicant. The seasonal period during which the water is used also affects the amount allowed to be appropriated. The state engineer
must clearly determine the time, period or season when the right to use water exists.119

107. In re Escalante Valley Drainage Area, 355 P.2d 64 (Utah 1960).
108. Utah Code § 73-3-8.
109. Butler, Crockett & Walsh Dev. Corp. v. Pinecrest Pipeline Operating Co., 2004 UT 67, 98 P.3d 1 (Sup.Ct.) (“[T]he concept of beneficial use is not static.
Rather, it is susceptible to change over time in response to changes in science and values associated with water use.”).
110. Id at 13.
111. Tanner v. Bacon, 136 P.2d 957, 963-64 (Utah 1943); see also Southam v. South Despain Ditch Co., 768 Utah Adv. Rep. 5, 6 (Utah 2014) (“Our cases have
never articulated a hierarchy of beneficial uses. They merely establish a preference for beneficial use over waste.”); G. Oliver Melgar, Sewage Effluent Happens:
But Who Has the Right to Its Beneficial Use?, 24 J. Land Resources & Envtl. L. 567, 597 (2004).
112. Robert W. Swenson, A Primer of Utah Water Law: Part I, 5 J. Energy L. & Pol’y 179-80 (1984).
113. Id. at 178-79.
114. See Concerning the Application for Water Rights of the Colo. Water Conservation Bd. in the San Miguel River v. Farmers Water Dev. Co., 2015 CO 21,
2015 CO 21, 23; Colorado River Water Cons. Dist. v. Colorado Water Cons. Bd., 594 P.2d 570 (Colo. 1979); Dept. of Parks v. Idaho Dept. of Water Admin., 530
P.2d 924 (Idaho 1974).
115. Jeffrey W. Appel, Ability and Responsibility of State Engineer Regarding Reallocation of Water Rights, 20 J. Land Resources & Envt. L. 41 (2000).
116. Robert W. Swenson, A Primer of Utah Water Law: Part I, 5 J. Energy L. & Pol’y 180 (1984).
117. See, e.g., Edward A. Fornataro, The Last Untapped River in Utah: An Argument Against the Development of the Bear River, 28 J. Land Resources & Envtl.
L. 141, 147 (2008) (arguing that the beneficial use doctrine creates an incentive for appropriators to waste water).
118. Utah Code § 73-1-3; Butler, Crockett & Walsh Dev. Corp. v. Pinecrest Pipeline Operating Co., 2004 UT 67, 98 P.3d 1 (Utah 2004); Hardy v. Beaver County
Irr. Co., 234 P. 524, 529 (Utah 1924) (“[A]n appropriator's right is limited by the quantity of water which he has beneficially used and the seasonal period during
which he has used the same.”).
119. In re Escalante Valley Drainage Area, 348 P.2d 679 (Utah 1960).
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§ 9.03(a)(3)(iv). Priority between Appropriators.
Sections 73-3-1 of the Utah Code provides that as between appropriators the first in time is the first in right. Priority of a claim to
waters runs from the filing of the application with the state engineer, provided that all requirements for an appropriation are met.
Each appropriator is entitled to receive the whole supply to which it is entitled before any subsequent appropriator has any right.120
A prior appropriator cannot prevent use of surplus waters and cannot prevent another from using water while he cannot use it.
However, in times of scarcity, domestic and agricultural uses take preference over all other uses.
§ 9.03(a)(3)(v). Doctrine of Relation Back.
The principle of relation back applies to the appropriation of water rights. The priority of an application is determined by the date
the written application is received in the office of the state engineer. It is only a tentative priority, however, subject to compliance
with the statutory requirements.
When an application to appropriate lapses for failure to comply with any of the statutory requirements or with any order of the
state engineer, the original priority date also lapses. If the application is reinstated the date of priority is changed to the date of
reinstatement.121
§ 9.03(b). General Adjudications.
In addition to the means of an individual to apply for water rights through appropriation, the statute provides for a collective means
of determining the rights on a single stream or source of water.122 The purpose of this general adjudication is to determine in a single
law suit the water rights of all claimants to a single source of water, generally a particular stream.
A general adjudication in the district court may be initiated in one of three ways. First, the State Engineer upon the petition of at
least five water users may begin the proceedings.123 Second, an individual may file an action which involves “a determination of the
rights to the major part of the water of such source of supply or the rights of ten or more of the claimants of such source of supply.”124
Third, the district court has discretionary power to modify a private action into a general adjudication by joining the State of Utah as
a party if a prior general determination has not already occurred regarding the rights of the use of water from a single stream or water
source.125
Once an action is filed, the state engineer is required to publish notice announcing the legal proceeding and advising claimants
regarding rights to that source of water to file their names and addresses. The state engineer then compiles a list of water claimants
as the parties who will be affected by the general adjudication. Initial service of summons is required for any known claimants and
published notice is permitted to obtain jurisdiction over unknown claimants.126 Thereafter, any additional notices arising in the course
of the proceedings may be sent by mail to the persons named in the compiled list and by publication for unknown claimants.
The claimants are required to file a summary of their water claims within 90 days with the clerk of the court. Otherwise, their water
claims are forfeit unless the court grants an extension after the claimant demonstrates due cause for the delay.127 Thereafter, the state
engineer provides the court with a proposed determination based on the survey and the claims that have been filed.128 However, the
state engineer has no authority to finally adjudicate water rights.129 Claimants may file any objections in order to seek a hearing prior

120. Green River Canal Co. v. Thayn, 84 P.3d 1134, 1147 (Utah 2003).
121. Utah Code § 73-3-18; see McGarry v. Thompson, 201 P.2d 288 (Utah 1948).
122. Utah Code §§ 73-4-1 to -24; Robert W. Swenson, A Primer of Utah Water Law: Part II, 6 J. Energy L. & Pol’y 1, 29-35 (1985). In re Uintah Basin, 133 P.3d
410 (Utah 2006) (parties’ water rights disputes deemed “appropriate for resolution under Utah’s general adjudication statute” because the dispute had potential
to impact many downstream users and involved “important water law issues of first impression”).
123. Utah Code § 73-4-1; United States Fuel Co. v. Huntington-Cleveland Irrigation Co., 79 P.3d 945, 949 (Utah 2003).
124. Utah Code § 73-4-3.
125. Utah Code § 73-4-18.
126. Utah Code §§ 73-4-3, -4; Penta Creeks, LLC v. Olds (In re General Determination of Rights to the Use of Water), 182 P.3d 362, 367-69 (Utah 2008)
(suggesting that other methods used by the state engineer to obtain contact information for notifying claimants, even if more effective in practice, may not
satisfy statutory requirements).
127. Utah Code §§ 73-4-3, -5; Penta Creeks, LLC v. Olds (In re General Determination of Rights to the Use of Water), 182 P.3d 362, 369-71 (Utah 2008); Green
River Canal Co. v. Thayn, 84 P.3d 1134, 1145 (Utah 2003); United States Fuel Co. v. Huntington-Cleveland Irrigation Co., 79 P.3d 945, 949 (Utah 2003); Jensen v.
Morgan, 844 P.2d 287 (Utah 1992).
128. Utah Code § 73-4-11. But see Murdock v. Springville Mun. Corp., 878 P.2d 1147 (Utah 1994).
129. Rocky Ford Irrigation Co. v. Kents Lake Reservoir Co., 2019 UT 31 (Sup.Ct.).
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to the court’s entry of a judgment “which shall determine and establish the rights of the several claimants to the use of the water of
said river system or water source.”130 The general determination consists of the names and description of water rights including each
appropriator’s quantity, point of diversion and priority date for use of the water. Appeals are addressed to the Utah Supreme Court.131
Prior general adjudication proceedings have been reviewed where ambiguity existed or where it appears that the quantity of water
rights decreed exceeded the amount actually beneficially used.132
§ 9.03(c). Prescriptive Rights.
Prior to 1939 much confusion existed in Utah regarding the relationship between adverse use or adverse possession and the
doctrines of abandonment and statutory forfeiture. As previously noted, the exclusive method today for acquiring water rights in Utah
is by appropriation. The Utah Code now states that “a person may not acquire a right to the use of water either appropriated or
unappropriated by adverse use or adverse possession..”133 Therefore, any possible claims of a right arising by adverse use must have
matured before the 1939 amendment to the Code. This requires the assertion of a hostile claim of title, with the knowledge and
acquiescence of the owner, continuously for seven years before 1939.134
§ 9.04. Loss of Water Rights through Abandonment and Statutory Forfeiture.
Water rights in Utah arise based on prior appropriation. The appropriator, however, may lose those rights through (1)
abandonment, (2) forfeiture for non-use for a period of seven years or (3) estoppel. As Professor John Ruple explains:
Utah water law is built on the understanding that water is a scarce resource, that society derives a benefit when water
is put to a beneficial use, and that hoarding and speculation should not be allowed. Water rights represent a right to use
public property that can be lost when the right holder fails to put water to a beneficial use, either through common law
abandonment or through statutory forfeiture.135
§ 9.04(a). Abandonment.
§ 9.04(a)(1). In General.
The Utah Code provides that when a user “abandons or ceases to use all or a portion of a water right for a period of seven years,
the water right or the unused portion of that water right is subject to forfeiture.”136 An abandonment of water rights occurs where
there is an intent to abandon coupled with some external act of relinquishment manifesting that intent. Mere non-use of the right will
not constitute abandonment.137
Abandonment must be distinguished from forfeiture for non-use for a period of seven years. The inclusion of language in the Utah
Code referring to both abandonment and non-use for seven years (statutory forfeiture) has caused confusion between the two
concepts. In Hammond v. Johnson,138 the court distinguished between the two noting that abandonment is not based on a time
element. The controlling element is some manifestation of an intent to forsake or desert the right to use water.
Three years after Hammond v. Johnson, the same court incorrectly stated that abandonment “requires a concurrence of intention
to abandon and actual failure in its use for the statutory period.”139 A clarification was made in 1961 which re-emphasized the correct
principle that abandonment of a water right is a separate and distinct concept from mere non-use or forfeiture. Abandonment does
not require non-use for any particular period of time; it may occur at any time when the water user manifests an intention to abandon
130. Utah Code § 73-4-12; Penta Creeks, LLC v. Olds (In re General Determination of Rights to the Use of Water), 182 P.3d 362, 366-67 (Utah 2008) (clarifying
that an attorney’s signature on objections does not satisfy the requirement for the objection to be duly verified upon oath).
131. Utah Code § 73-4-16.
132. Orderville Irrigation Co. v. Glendale Irrigation Co., 409 P.2d 616 (1965), discussed in Note, Water Rights—Finality of General Adjudication Proceedings
in the Seventeen Western States, 1966 Utah L. Rev. 152, 175-75 (1966); East Bench Irrigation Co. v. Deseret Irrigation Co., 271 P.2d 449 (1954); Robert W.
Swenson, A Primer of Utah Water Law: Part II, 6 J. Energy L. & Pol’y 1, 31-35 (1985).
133. Utah Code § 73-3-1(6).
134. In re Drainage Area of Bear River, 361 P.2d 407 (Utah 1961); In re Drainage Area of Green River, 363 P.2d 199 (Utah 1961); Otter Creek Reservoir Co. v.
New Escalante Irrigation Co., 203 P.3d 1015, 1019 (Utah 2008) (holding that the seven years of adverse use must be completed before the effective date of the
1939 amendment or the adverse use requirement is not satisfied).
135. John Ruple, Clear Law and Murky Facts: Utah's Approach to Conjunctive Surface and Groundwater Management, 47 Idaho L. Rev. 217, 229 (2011).
136. Utah Code § 73-1-4(2)(a).
138. Hammond v. Johnson, 66 P.2d 894 (Utah 1937); see also Delta Canal Co. v. Frank Vincent Family Ranch, LC, 2013 UT 69, 420 P.3d 1052, 1061 (Sup.Ct.).
139. Tanner v. Provo Reservoir Co., 98 P.2d 695, 700 (Utah 1940).
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the right.140 It is, therefore, sufficient for the holder of a water right to simply use water or indicate an intent to use the water in the
future in order to defeat an attempt to show an abandonment.141
§ 9.04(a)(2). Procedure and Result of Claiming Abandonment.
The party attempting to show an abandonment by a water user has the burden of showing an actual and intentional abandonment
of the water right. To obtain rights in any abandoned water, a party must show that the water is unappropriated and must file an
application to appropriate the abandoned water with the state engineer.142 It is important to note, however, that “Title claims must
be resolved through litigation because only a court of competent jurisdiction can dispossess persons of property; the State Engineer,
acting as an executive agency officer cannot adjudicate forfeiture.”143
It should be noted that an abandonment results in the loss of the water right and a reversion back to the state if the action is
brought by the state engineer. In most cases, however, a party having a claim to the water rights in question will bring the action and
will have filed an application to appropriate the water. If the court finds the elements of an abandonment, it may quiet title to the
water rights in the party bringing the action.
§ 9.04(b). Forfeiture.
§ 9.04(b)(1). In General.
The difference between an abandonment and forfeiture is one of intent. There is no need to show an intent to forfeit a right to use
water. All that is required for forfeiture is proof that the water has not been used for the statutory period of seven years.144 In fact
statutory forfeiture for non-use of the water right may occur despite a specific intent not to surrender the right.145 If an appropriator
fails to beneficially use material amounts of available water, the amount of unavailable but unused water can be forfeited.146
§ 9.04(b)(2). Prevention of Forfeiture, Extension of Time.
To prevent a forfeiture, the holder of a water right may file an application for nonuse with the state engineer prior to the expiration
of the seven year period. If granted, the nonuse application will excuse the requirement of beneficial use of water from the date of
filing147 for up to seven years.148 The state engineer will grant a nonuse application upon a showing of reasonable cause for non-use
of the water. There are currently seven statutorily enumerated reasonable causes for nonuse under the statute: a demonstrable
financial hardship or economic depression, a physical cause or change that renders use beyond the reasonable control of the water
right owner so long as the water right owner acts with reasonable diligence to resume or restore the use, the initiation of water
conservation or an efficiency practice, or the operation of a groundwater recharge recovery program approved by the state engineer,
operation of a legal proceeding, the holding of a water right or stock in a mutual water company without use by a water supply entity
to meet the reasonable future requirements of the public, situations where, in the opinion of the state engineer, the nonuse would
assist in implementing an existing, approved water management plan, or the loss of capacity caused by deterioration of the water
supply or delivery equipment if the applicant submits, with the application, a specific plan to resume full use of the water right by
replacing, restoring, or improving the equipment.149
Interested parties may file written protests against the granting of a nonuse application within 20 or 30 days after the notice of the

140. In re Drainage Area of Bear River, 361 P.2d 407 (Utah 1961).
141. In re Escalante Valley Drainage Area, 363 P.2d 777 (Utah 1961).
142. Torsak v. Rukavina, 246 P. 367 (Utah 1926).
143. John Ruple, Clear Law and Murky Facts: Utah's Approach to Conjunctive Surface and Groundwater Management, 47 Idaho L. Rev. 217, 230 (2011).
144. See Ross & Allen Family Trust v. Holt, 2019 UT App 197, 455 P.3d 616, 2019 Utah App. LEXIS 202 (Utah Ct. App. 2019); Salt Lake City Corp. v. Haik, 2019
UT App 4, 882 Utah Adv. 40, 438 P.3d 913, 2019 Utah App. LEXIS 3 (Utah Ct. App. 2019).
145. Utah Code § 73-1-4; see In re Escalante Valley Drainage Area, 363 P.2d 777 (Utah 1961); Hammond v. Johnson, 66 P.2d 894 (Utah 1937).
146. Delta Canal Co. v. Frank Vincent Family Ranch, LC, 2013 UT 69.
147. Utah Code § 73-1-4(2)(b).
148. Utah Code § 73-1-4(4)(a); Spears v. Warr, 44 P.3d 742 (Utah 2002).
149. Utah Code § 73-1-4(4)(b).
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application is published.150
§ 9.04(b)(3). Judicial Action Required to Establish a Forfeiture.
A water right may be forfeited only if “a judicial action to declare the right forfeited is commenced within 15 years from the end of
the latest period of non-use of at least seven years.”151 A state engineer lacks the authority to adjudicate the issue of forfeiture – like
abandonment, forfeiture must be adjudicated by a court.152
§ 9.04(c). Estoppel.
Appropriators who allow others to use the water may be estopped from preventing continued use.153 Despite an approved
application to appropriate, failure to assert a claim estops the raising of that claim against a prior claim based on diversion and use.154
It should be noted that most of the cases that deal with estoppel do so only tangentially.
§ 9.05. Surface Waters.
§ 9.05(a). Diffused Surface Waters.
§ 9.05(a)(1). In General.
Diffused surface water is defined as “such water is diffused over the surface of the ground and derived generally from falling rain
or melting snow. It continues to be such until it reaches well defined channels wherein it customarily flows at which time it becomes
part of a stream.”155 Diffused surface waters are characterized by a lack of confinement in any defined watercourse. As can be seen from
the definition, diffused surface waters do not remain in that category for long.
Flood waters, though lacking a well-defined channel, are nevertheless distinguished from diffused surface waters. Flood waters are
considered to remain part of the river or stream they originated in if they eventually return to that channel.156
§ 9.05(a)(2). Drainage of Surface Waters.
The owner of real property is entitled to have surface water coming onto the land by natural means drain naturally without
incurring liability for damage to adjacent lands. But the collection of surface water by artificial means creates liability to adjacent lands
if it escapes or is discharged.157
§ 9.05(a)(3). Use of Surface Waters.
A 1935 amendment to Utah Code Annotated § 73-3-1 seems to eliminate any inherent right of landowners to use diffused surface
water. The Utah Supreme Court reasoned that since surface waters ultimately make their way into a watercourse, the right to use
such waters would reside in the appropriators of that watercourse.158 Therefore a landowner is prohibited from artificially intercepting
water which would naturally flow into a watercourse if all the water in that watercourse has been appropriated. In addition the statute
requires the filing of an application to appropriate any diffused surface waters.159

150. Utah Code § 73-1-4(3)(c).
151. Utah Code § 73-1-4(2)(c)(i).
152. Jensen v. Jones, 2011 UT 31, 270 P.3d 425, 428.
153. Wellsville East Field Irrigation Co. v. Lindsay Land & Livestock Co., 137 P.2d 634, 645 (Utah 1943).
154. Lehi Irrigation Co. v. Moyle, 9 P. 867 (Utah 1886).
155. McKell v. Spanish Fork City, 305 P.2d 1097, 1099 (Utah 1957).
156. Id.
157. Lovendahl v. Jordan Sch. Dist., 63 P.3d 705 (Utah 2002); Branam v. Provo Sch. Dist., 780 P.2d 810, 811 (Utah 1989); Williams v. Carbon County Bd. of
Educ., 780 P.2d 816, 817 (Utah 1989); N. Point Consol. Irrigation Co. v. Utah & Salt Lake Canal Co., 52 P. 168 (Utah 1898).
158. Richlands Irrigation Co. v. Westview Irrigation Co., 80 P.2d 458 (Utah 1938).
159. McNaughton v. Eaton, 242 P.2d 570 (Utah 1952).
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§ 9.05(b). Developed and Salvaged Waters.
§ 9.05(b)(1). Developed Waters.
§ 9.05(b)(1)(i). In General.
Developed waters are new waters not previously part of any known supply made available through the efforts of a developer.160
Equity entitles the party who develops the water to the right to use it. The Utah Code follows this position requiring the developer to
file an application to appropriate in order to acquire rights to developed waters.161 No cases have dealt with this aspect of
appropriation; however, the Utah Supreme Court has said that an individual who develops water is entitled to have the application
approved upon sufficient evidence of development.162 The court determines the extent and use of developed waters.163
§ 9.05(b)(1)(ii). Requirements for Showing Developed Waters.
The party claiming to have developed new waters must show that it is not merely intercepting water from an already developed
source.164 In other words, there must be a permanent increase in the supply of water and not merely a “dewatering” of an existing
supply.165 When the developer is drilling wells in close proximity to a fully appropriated source of water, the standard is clear, positive
and convincing evidence that the waters obtained are in fact newly developed.166
The party claiming developed waters must also bear the expense of tests and measurements by the water commissioner to
determine the amount of water actually developed.167 A claim may be apportioned between developed and intercepted waters. Most
often this occurs when a mining operation encounters water in its excavations. Part of the water may be intercepted water on its way
to an already appropriated supply, while part of it may indeed be developed water and available for use.168
§ 9.05(b)(2). Salvaged Waters.
§ 9.05(b)(2)(i). In General.
Salvaged waters are part of the existing system that are lost to beneficial use and then made available once again through artificial
methods.169 An application to appropriate salvaged waters is necessary because all waters capable of being diverted and beneficially
used are considered public waters.170
§ 9.05(b)(2)(ii). Requirements for Showing Salvaged Waters.
The party claiming to have salvaged water must show that in fact a savings has occurred.171 If a proposal shows a reasonable
probability of saving lost water, the individual is entitled to have the application to appropriate this salvaged water approved.172 The
new user, however, has the burden of showing that the water would be lost to the prior appropriators before interfering with the
stream.173
160. Silver King Consol. Mining Co. v. Sutton, 39 P.2d 682 (Utah 1934); superseded by statute as stated in Riordan v. Westwood, 203 P.2d 922 (Utah 1949).
161. Utah Code § 73-3-1.
162. Bullock v. Tracy, 294 P.2d 707, 709 (Utah 1956).
163. See, e.g., Mountain Lake Mining Co. v. Midway Irrigation Co., 149 P. 929 (Utah 1915).
164. Id.
165. Peterson v. Wood, 262 P. 828 (Utah 1927).
166. Bastian v. Nebeker, 163 P. 1092 (Utah 1916).
167. Id.
168. Silver King Consol. Mining Co. v. Sutton, 39 P.2d 682 (Utah 1934) superseded by statute as stated in, Riordan v. Westwood, 203 P.2d 922 (Utah 1949);
see also Salt Lake City v. Silver Fork Pipeline Corp., 5 P.3d 1206 (Utah 2000).
169. See generally Big Cottonwood Tanner Ditch Co. v. Shurtliff, 189 P. 587 (Utah 1919).
170. Bullock v. Tracy, 294 P.2d 707 (Utah 1956).
171. Howcroft v. Union & Jordan Irrigation Co., 71 P. 487 (Utah 1903).
172. Little Cottonwood Water Co. v. Kimball, 289 P. 116, 119 (Utah 1930).
173. Howcroft v. Union & Jordan Irrigation Co., 71 P. 487 (Utah 1903).
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In a case where it took 323,000 gallons of water flowing through a channel to deliver only 20,000 gallons to an appropriator because
of the waste in conveying it through a gravelly ditch, the substitution of more efficient means of diversion and application by a new
appropriator was allowed by the court on the condition that there was no interference with any prior rights. The Court said that the
prior appropriator had no right to construct a better conveyancing method until the new appropriator failed to do so within a
reasonable time.174
§ 9.05(c). Waste and Seepage Waters.
§ 9.05(c)(1). In General.
Waste waters are waters that escape from the system during the course of use or water which escapes after its use upon the
appropriator’s land. Seepage waters are those waters which seep through the soil from the ditches, canals and lands of the user into
channels. As can be seen the classifications of waste and seepage waters are closely related to the concept of salvaged waters.
§ 9.05(c)(2). Use of Waste Water.
The general rule is that original appropriators have the right to use any waste or seepage waters so long as they retain possession
and control of the water.175 This rule is subject, however, to the limit placed on appropriators that they may not increase their consumption
of water if, by doing so, they deprive other users of waters that have historically reached a watercourse and been appropriated. The rights to
these waters may be either retained for a beneficial use or sold in good faith.176
Once the waste or seepage waters return to the natural stream from which they were diverted, they are again classified as
appropriable water.177
§ 9.05(c)(3). Prescriptive Uses Not Applicable.
A landowner who enjoys the benefit of waste or seepage water from neighboring land cannot acquire a prescriptive right to such
water or a right to demand the continuous flow of the waste water.178
§ 9.06. Ground Water.
§ 9.06(a). General Classification.
Ground water is defined as all the water in the ground. Ground water is generally divided into three basic categories: (1) waters
that are part of definite underground streams; (2) waters that are part of the underflow or support flow of a surface stream, and (3)
percolating waters, which include all waters not encompassed within the first two categories. While some states treat each category
differently, Utah makes no legal distinctions among the categories of ground water as to their availability for appropriation. The Utah
Code provides that “all waters in this state, whether above or below the ground are property of the public.”179 Therefore all ground
water is appropriable. The point of diversion by the water user determines whether the water right is treated as groundwater or
surface water rights.180
The general rule allowing total appropriation of ground water is limited by a minor exception. Waters diffused and percolating
through the soil sustaining beneficial plant life without the need of any surface artificial diversion are not subject to appropriation.
These waters, having no traceable course onto the lands of others, are considered part of the soil.181
§ 9.06(b). Rejection of Common Law Rules.
Utah thus rejects both the “English Rule,” which says that a landowner has the absolute right to intercept underground percolating
water before it leaves the property for whatever purpose he pleases without regard to the effect of such interception on the owner
174. Big Cottonwood Tanner Ditch Co. v. Shurtliff, 189 P. 587 (Utah 1919).
175. McNaughton v. Eaton, 242 P.2d 570, 574 (Utah 1952).
176. Id.
177. Smithfield West Bench Irrigation Co. v. Union Cent. Life Ins. Co., 142 P.2d 866, 867-68 (Utah 1943).
178. Id.; Garns v. Rollins, 125 P. 867, 872 (Utah 1912), superseded by statute as stated in Riordan v. Westwood 203 P.2d 922 (Utah 1949). But see Restatement
(Second) of Torts, § 864.
179. Utah Code § 73-1-1.
180. Fairfield Irrigation Co. v. Carson, 247 P.2d 1004 (Utah 1952), noted in 3 Utah L. Rev. 391 (1953).
181. Bingham v. Roosevelt City Corp., 2010 UT 37, 235 P.3d 730.
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of neighboring lands and the “American Rule”, which provides that a landowner may divert and remove the percolating waters in a
way that will not unreasonably injure the exercise of a similar right of a neighboring landowner.182
In Utah all ground waters, whether flowing in defined subterranean channels,183 existing in artesian basins184 or merely seeping
through the soil,185 may be appropriated. As with all other waters, the procedure for acquiring the right to use such waters is initiated
by filing an application to appropriate with the office of the state engineer.186 The Utah Legislature applied the appropriation
application system to groundwater for the first time in 1935.187 Water rights established by diversion of ground water for beneficial
use prior to 1935 are considered “diligence rights.”188
As with permit applications for appropriation of surface waters, the state engineer is obligated to grant the permit for use of
groundwater if the statutory criteria are satisfied.189 A prior appropriator of ground water through an artesian well is protected from
having a junior appropriator reduce the water pressure unless the quantity of water and the quality of water pressure is replaced by
the interfering junior appropriator.190
§ 9.07. Miscellaneous Statutes Related to Water.
In the 1990s the Utah Legislature enacted several statutes affecting the management of water including a new chapter dealing
with water exports,191 groundwater recharge and recovery,192 the conservation and use of sewage effluent,193dam safety, 194
management of the Bear River.195
Under Utah Code 73-27-102, a Legislative Water Development Commission was created to determine the state's role in the
protection, conservation, and development of the state's water resources.196 The Commission is to consider and make
recommendations on how the water needs of the state’s growing municipal and industrial sectors will be met; what the impact of
federal regulations and legislation will be on the ability of the state to manage and develop its compacted water rights; how the state will
fund water projects; whether the state should become an owner and operator of water projects; how the state will encourage the
implementation of water conservation programs and other water issues of statewide importance.197
In addition, under Utah Code 73-10c-3, a Water Development Coordinating Council was created within the Department of Natural
Resources in 1983 to coordinate the use and application of the funds available to the state to give financial assistance to political
182. Finley v. Teeter Stone, Inc., 248 A.2d 106 (Md. 1968); Restatement (Second) of Torts, § 818.
183. Little Cottonwood Water Co. v. Sandy City, 258 P.2d 440 (Utah 1953).
184. Wrathall v. Johnson, 40 P.2d 755 (Utah 1953); Hanson v. Salt Lake City, 205 P.2d 255 (Utah 1949).
185. Riordan v. Westwood, 203 P.2d 922 (Utah 1949).
186. Utah Code § 73-3-1. Michele Engel, Water Quality Control: The Reality of Priority in Utah Groundwater Management, 1992 Utah L. Rev. 491; Susan Batty
Peterson, Designation and Protection of Critical Groundwater Areas, 1991 B.Y.U. L. Rev. 1393.
187. Act of March 13, 1935, ch. 105, § 1, § 100-1-1, 1935 Utah Laws 195 (codified as amended Utah Code § 73-3-1; see also Wrathall v. Johnson, 40 P.2d
755 (Utah 1935); Justesen v. Olsen, 40 P.2d 802 (Utah 1935); Robert W. Swenson, A Primer of Utah Water Law: Part II, 6 J. Energy L. & Pol’y 1, 24 (1985).
188. Robert Swenson, A Primer of Utah Water Law: Part II, 6 J. Energy L & Policy 1, 24 (1985); Dalton v. Wadley, 355 P.2d 69 (Utah 1960); see also Utah Code
§ 73-5-13.
189. Utah Code § 73-3-8.
190. Current Creek Irrigation Co. v. Andrews, 344 P.2d 528, 531 (Utah 1959). But see Wayman v. Murray City Corp., 458 P.2d 861 (Utah 1969) (holding that
a water user with an artesian well does not have a protectable interest in water pressure); Robert W. Swenson, A Primer of Utah Water Law: Part II, 6 J. Energy
L. & Pol’y 1, 25–27 (1985).
191. Utah Code §§ 73-3a-101 to -109.
192. Utah Code §§ 73-3b-101 to -402.
193. Utah Code §§ 73-3c-101, -102, -201, -202, -301 to -304, -401.
194. Utah Code §§ 73-5a-101 to -106.
195 Utah Code §§ 73-10f-1 to -2.
196. Superseding the Joint Gubernatorial and Legislative State Water Development Commission created in 1994, Utah Code §§ 73-10c-2 to -9.
197. Utah Code § 73-27-103(1).
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subdivisions of the state so as to promote the conservation, development, treatment, restoration, and protection of the waters of the
state; (b) promote the coordination of the financial assistance programs administered by the state and the use of the financing
alternative most economically advantageous to the state and its political subdivisions; (c) promote the consideration by the Board of
Water Resources, Drinking Water Board, and Water Quality Board of regional solutions to the water and wastewater needs of
individual political subdivisions of this state; and (d) assess the adequacy and needs of the state and its political subdivisions with
respect to water-related infrastructures and advise the governor and the Legislature on those funding needs.
Through the Watershed Councils Act, the Utah legislature also empowers parties not vested with regulatory, enforcement, or
financing powers, such as universities and research institutions, to help reach decisions about the state’s water resources.198
§ 9.08. Water Distribution Organizations.
§ 9.08(a). Private Mutual Water Companies.
Private landowners have often joined together in nonprofit corporations typically referred to as mutual water companies to
construct and share common ditches for irrigation purposes.199 The shareholders hold stock certificates that are often associated with
ownership of a certain quantity of water rights or is dependent upon the amount of land the owner is entitled to irrigate.200 The cost
of construction and maintenance is generally worked out under private agreements. If no agreement exists, a joint owner has the
statutory right to seek contribution from other joint owners for reimbursement of costs incurred for maintenance of a common
ditch.201
In addition, if a person with no existing shareholder or contractual rights in a canal or ditch desires to convey water for irrigation
or any other beneficial purpose, and there is a canal or ditch already constructed that can be used or enlarged to convey the required
quantity of water, the person may use or enlarge such canal or ditch without displacing current users or exceeding free board capacity.
Such person must compensate the existing owner(s) of the canal or ditch for any damage caused by the use or enlargement and pay
an equitable proportion of the maintenance and operation of the canal or ditch.202 The person making such use or enlargement must
also negotiate in good faith to enter into a written contract governing the relationship, including terms of use and payment, between
the person and the owner of the canal or ditch and each landowner whose land is encumbered by an easement related to the canal
or ditch if the carrying of additional water will expand the scope of the easement.203
The ditch owners or mutual water companies are also responsible for any damage their water may cause as a result of failure to
properly maintain the ditches or otherwise control their water from flooding adjacent property.204
§ 9.08(b). State Public Agencies.
The Utah Statutes provide for the organization of three types of public agencies to participate in federal or state water development
projects. These special purpose districts have power to assess taxes and borrow funds by issuing bonds. They have advantages over
cities and counties because taxation and debt limitations are not imposed on these special districts. They are also convenient means
for a number of governmental units to cooperate with each other in accomplishing special water projects. The state’s Water Resources
Board and Division of Water Resources has the responsibility of funding and coordinating state water development.205
§ 9.08(b)(1). Irrigation Districts or Water Conservation Districts.
The governor may recommend establishment of an Irrigation District (also called water conservation districts, as distinguished from
water conservancy districts discussed in the next section). It is also possible for a group of 50 landowners (or a majority of affected
landowners) requiring water in a district to organize such a district. Any land in the district that was already watered by water ditches
198. Utah Code §§ 73-10g-301 to -309.
199. Robert W. Swenson, A Primer on Utah Water Law: Part II, 6 J. Energy L. & Pol’y 1, 35-38 (1985).
200. Id at 37.
201. Utah Code § 73-1-9; Gunnison-Fayette Canal Co. v. Roberts, 364 P.2d 103 (Utah 1961); see also Swasey v. Rocky Point Ditch Co., 617 P.2d 375 (Utah
1980).
202. Utah Code § 73-1-7(1); Peterson v. Sevier Valley Canal Co., 151 P.2d 477 (Utah 1944); Nielson v. Sandberg, 141 P.2d 696 (Utah 1943).
203. Utah Code § 73-1-7(4).
204. See Bigler v. Mapleton Irrigation Canal Co., 669 P.2d 434 (Utah 1983).
205. Utah Code §§ 73-10-1 to -35
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prior to passage of the statute is exempt from operation of the irrigation district statute unless the district acquires the existing water
distribution facilities. Irrigations districts are unlike private mutual water companies, in that they are not nonprofits, and they are
unlike special purpose districts, in that they are not authorized to levy taxes.206 A district is established by filing a petition with the
county commissioners. Once the state engineer determines the amount of water that may be allotted to the land in the district, notice
of the proposal must be published. The district is established through an election at which only the landowners of affected lands are
entitled to vote. One vote is given for each one-acre foot of water allocated to the landowner’s property. After it is established, the
district has the power to make special assessments to be paid by the owners of benefited land. The advantage of an irrigation district
is that the district is able to assess taxes against a larger tax base than is normally possible through organization of a mutual water
company.207
§ 9.08(b)(2). Water Conservancy Districts and Metropolitan Water Districts.
Water conservancy districts are able to accomplish even more than irrigation districts because their taxing power is not limited to
the owners of lands directly receiving water allocations. As a state agency, the district has power to levy property taxes on all lands
located in the designated area. They may be organized across several counties.208 Metropolitan Water Districts are also authorized by
statute.209 Both of these structures are capable of supporting large scale water projects through authorized mill levies and through the
issuance of bonds of indebtedness approved in an election.
Water conservancy districts are established by petition to a district court. The largest of the districts in Utah is the Central Utah
Water Conservancy District covering 12 counties involved in the Central Utah Project. Metropolitan Water Districts are created by a
municipal ordinance calling for an election to approve the proposed district.
§ 9.09. Water Rights of Utah Reservation Lands and Indigenous Peoples.
There are five major tribes in Utah (Ute, Dine’ (Navajo), Paiute, Goshute, Shoshone) and several reservations (the Skull Valley, the
Uintah and Ouray). Currently, there is one statute relating to water rights for the indigenous peoples of Utah, centering mostly around
the Colorado River and its main tributary, the Green River.210 Otherwise, water rights for tribes located within Utah are not formally
recognized. However, at the time of this writing, there exists pending legislation regarding Indian water rights, such as the Indian
Water Rights Settlement Extension Act (WRSEA),211 which passed in the Senate in June, 2020, and the Navajo Utah Water Rights
Settlement Act,212 which was introduced in the Senate in April, 2019 by Utah Senator Mitt Romney.
The WRSEA is an extension of the Reclamation Water Settlement Fund,213 which directed $120 million per year from 2020 to 2029
for negotiated water rights settlement between tribes, federal agencies, states, water districts, and private water users. Most of that
funding has already been committed to certain water rights settlements, so the WRSEA extends the fund in favor of implementing
additional water rights settlements.214
The Navajo Utah Water Rights Settlement Act is the product of a negotiation that began in 2003 between the Navajo Nation, Utah,
and the federal government. It would settle water rights claims, allow the Navajo Nation to deplete over 80,000 acre-feet of water
per year from Utah’s Colorado River Basin apportionment, and fund water infrastructure projects within the Utah portion of the Navajo
Nation.215
206. Utah Code §§ 17B-2a-501 to -516.
207. Robert W. Swenson, A Primer on Utah Water Law: Part II, 6 J. Energy L. & Pol’y 1, 43 (1985).
208. Utah Code §§ 17B-2a-1001 to -1010.
209. Utah Code §§ 17A-2a-601 to -608.; see generally Washington County Water Conservancy Dist. v. Morgan, 82 P.3d 1125 (Utah 2003).
210. The Ute Indian Water Compact, Utah Code §§ 73-21-101 to -105.
211. S.886 - Indian Water Rights Settlement Extension Act.
212. S.1207 - Navajo Utah Water Rights Settlement Act of 2019.
213. 43 U.S.C. § 407.
214. United States House of Representatives, Natural Resource Committee, Press Release, Grijalva, Udall Introduce Bill to Fund Water Infrastructure in Indian
Country, Help Tribes Meet Longstanding Demand for Guaranteed Water Access (March 27, 2019) (https://naturalresources.house.gov/media/pressreleases/grijalva-udall-introduce-bill-to-fund-water-infrastructure-in-indian-country-help-tribes-meet-longstanding-demand-for-guaranteed-water-access).
215.
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CHAPTER 10 - LAND USE REGULATION
§ 10.01. Introduction.
This Chapter covers state mechanisms for regulating the usage of land, primarily zoning and eminent domain, as well as the Fifth
Amendment concept of “takings” of property.
§ 10.02. Zoning.1
§ 10.02(a). Generally.
The general power of municipalities and counties to zone is no longer in issue, its constitutionality having been upheld by the
United States Supreme Court as early as 1926 in the leading case of Village of Euclid v. Ambler Realty Co.2 In that case a city ordinance
excluding from certain districts all industrial uses of land was challenged as being an unconstitutional deprivation of property rights
without compensation. The evidence tended to show that the land so restricted would have a value four times as great but for the
zoning ordinance. The Court, however, held that the ordinance was reasonably related to the health, safety, morals and general
welfare of the public and was therefore a valid exercise of the state’s police power, which did not require compensation to the affected
property owner.
Though the police power is a power of the state and not inherently of cities and counties, the Utah legislature has delegated the
zoning power to cities and towns and to counties.3 The first zoning enabling law for cities and towns in Utah was enacted in 1925 and
for counties in 1941. Comprehensive revisions of these enabling acts were adopted in 1991 and amended in 1992. For cities and towns,
the Municipal Land Use Development and Management Act empowers them to “zone” properties within their boundaries into districts
and to regulate use of the land.4 The zoning and land use regulation power for counties is under the County Land Use Development
and Management Act.5 This state grant of authority specifically authorizes the state to impose any land use controls governing uses,
density, open spaces, structures, buildings, energy efficiency, light and air, air quality, transportation and public or alternative
transportation, infrastructure, street and building orientation and width requirements, public facilities, fundamental fairness in land
use regulation and consideration of surrounding land uses to balance the foregoing purpose with a landowner’s private property
interests and associated statutory and constitutional protections.6 The acts empower the legislative bodies of cities, municipalities
and counties to adopt a zoning ordinance dividing the land into zoning districts. The ordinance “may regulate and restrict the erection,
construction, reconstruction, alteration, repair and use of buildings and structures and the use of land.”7 The regulations within each
district must be “uniform for each class or kind of buildings ... but the regulations in one district may differ from those in other
districts.”8
§ 10.02(b). Planning Commissions and General Plans.
§ 10.02(b)(1). Planning Commissions.
The enabling acts require that cities and counties establish planning commissions to prepare plans and give advice to the entity’s
legislative body regarding the entity’s general zoning plan, subdivision and zoning ordinances, and processes for hearing land use
applications, amendments and appeals.9 The planning commission may also be involved in approving zoning variances and conditional

1. For a recent and comprehensive summary of Utah zoning law, see J. Craig Smith & Scott M. Ellsworth, Zoning in Utah (2020).
2. 272 U.S. 365 (1926); accord, Smith v. Barrett, 20 P.2d 864, 866 (Utah 1933).
3. Marshall v. Salt Lake City, 141 P.2d 704, 708 (1943); Rithdz v. City of Salt Lake, 284 P.2d 702, 703 (1953).
4. Utah Code §§ 10-9a-101 et seq.
5. Utah Code §§ 17-27a-101 et seq.
6. Utah Code § 17-27a-102.
7. Utah Code §§ 10-9a-505, 17-27a-505.
8. Utah Code §§ 10-9a-505, 17-27a-505.
9. Utah Code § 10-9a-302, 17-27a-302(1).
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uses and in considering proposed subdivision maps and site plans.10 In many cases, the planning commission must hold public hearings
before making recommendations to the legislative body.11 The enabling acts also define the number and terms of the members, the
mode of appointment, the procedures for filling vacancies, the procedure for removal from office, the procedure to be used in public
meetings, and other details relating to the organization and procedure of the planning commission.12
In the case of a county, the legislative body may establish a county-wide planning commission for the unincorporated areas of the
county that are not within a planning advisory area.13 To establish a planning advisory area, a petition must be filed with the clerk of
the county in which the proposed planning area is located. The petition must be signed by the owners of private property within the
proposed planning advisory area that covers at least 10% of the private land and is equal to 10% of the value of all the private property
within the proposed planning area. Within 90 days after a petition is certified, the county legislative body will hold a public hearing
and arrange for a proposal to establish a planning advisory area. The plan is then submitted to voters residing within the proposed
area. The planning advisory area is established if a majority of voters approve.14
Occasionally disputes arise regarding the relative responsibilities and duties of a city or county council and its planning commission.
In Gardner v. Perry City, the court held that the City Council did not violate Utah’s zoning statute when it considered and acted on the
Planning Commission’s rezoning proposal because the City Council has authority to amend Planning Commission zoning proposals,
although it does not have the authority to amend a zoning ordinance without Planning Commission approval.15
§ 10.02(b)(2). General Plan.
Each municipality in Utah is required to “prepare and adopt a comprehensive, long-range general plan for the present and future
needs of the municipality and growth and development of all or any part of the land within the municipality.16 Likewise, each county
and mountainous planning district must prepare a general plan “that sets forth general guidelines for proposed future development
of the unincorporated land within the county or district.17 Each such plan must be a comprehensive document including information
regarding land use, transportation and traffic circulation and, in most cases, moderate income housing.18 Additionally, the plan may
include an environmental element, a public services and facilities element, a rehabilitation, redevelopment, and conservation element,
an economic element, and recommendations for implementation.19
The general plan is usually prepared by the planning commission following public notice and hearing. The planning commission
then recommends the general plan for action by the legislative body following its own public hearing. The legislative body may adopt,
modify or reject the general plan. A legislative body may mandate compliance with the general plan, but without a local ordinance to that
effect, the general plan is not binding.20 Public uses, however, must conform to the general plan once it has been adopted by the legislative
body.21
A municipality’s general plan may include territory outside of the municipality that “are related to the planning of the municipality’s
territory.”22 A county’s general plan may include incorporated areas of the county “if, in the planning commission’s judgment, they
are related to the planning of the unincorporated territory or of the county as a whole.”23
10. Donner Crest Condo. Homeowners’ Ass’n v. Salt Lake City, 2005 UT App 163 (Utah Ct. App 2005) (holding that a Planning Commission’s authority may
extend to change or alter a City’s subdivision regulations as they apply to a planned development proposal); Ferr v. Salt Lake City, 2019 UT App 94 (confirming a
planning commission’s decision to grant a special exception for a house exceeding the building height restrictions).
11. Utah Code §§ 10-9a-302(2), 17-27a-302(2).
12. Utah Code §§ 10-9a-301, 17-27a-301.
13. Utah Code § 17-27a-301.
14. Utah Code § 17-27a-306. See generally J. Craig Smith & Scott M. Ellsworth, Zoning in Utah 20-23 (2020).
15. Gardner v. Perry City, 994 P.2d 811 (Utah App. 2000). See also Toone v. Weber County, 57 P.3d 1079 (Utah 2002) (holding that before county land is sold,
the proposal must be approved by the planning commission).
16. Utah Code § 10-9a-401(1).
17. Utah Code § 17-27a-103(19).
18. Utah Code §§ 10-9a-403(3)(a), 17-27a-203(3)(a).
19. Utah Code §§ 10-9a-403, 17-27a-403.
20. Id. See generally Naylor v. Salt Lake City Corp., 410 P.2d 764 (Utah 1966); Wilson v. Manning, 657 P.2d 251, 254 (Utah 1982).
21. Utah Code §§ 10-9a-406, 17-27a-406.
22 Utah Code § 10-9a-403(2)(c).
23. Utah Code § 17-27a-403(1)(c)(ii). It now says that “The plan may include planning for incorporated areas if, in the planning commission’s judgment, they
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§ 10.02(c). Lawful Purposes.
Although the zoning power is limited to “matters which come within the province of the police power, [w]hen exercised by a city
[the power] is of necessity confined by the limitations fixed in the grant by the state and to accomplishment of the purposes for which
the state authorized the city to zone.”24 These purposes are outlined in the enabling statutes:
to provide for the health, safety and welfare and promote the prosperity, improve the morals, peace, good order,
comfort, convenience and aesthetics of each municipality [or county] and each municipality’s present and future
inhabitants and businesses, protect the tax base, secure economy in governmental expenditures, foster the state’s
agricultural and other industries, protect both urban and nonurban development, protect and ensure access to sunlight
for solar energy devices, provide fundamental fairness in land use regulation, facilitate orderly growth and allow growth
in a variety of housing types, and protect property values.”25
However, it is unclear what substantive limitations these provisions place on local zoning bodies, since no case has held that a
zoning ordinance, which would otherwise have been a valid exercise of the police power, was invalid for failure to have as its purpose
one of those listed in the statutes.26
§ 10.02(d). “Takings” Challenges to Zoning Ordinances.
The most potent challenge to the zoning power is that it amounts to a taking of property without due process of law. As discussed
above, the U.S. Supreme Court established in Euclid v. Ambler that mere reductions in the value of property following the enactment
of a zoning ordinance does not amount to a compensable taking under the 5th Amendment of the U.S. Constitution.27 Nevertheless, a
“takings” argument may be sustained by the courts if a land use ordinance is found to be arbitrary, capricious, illegal, or
discriminatory.28 But because zoning ordinances are rarely invalidated, the Utah Court of Appeals has noted that such challenges “face
an uphill battle in making a facial attack on the Act as a taking.”29
§ 10.02(d)(1). Regulatory Takings.
Utah courts recognize the regulatory takings doctrine as established by the United States Supreme Court in Pennsylvania Coal Co.
v. Mahon30 and subsequent cases, holding that although property regulation is pervasive and exercised frequently, “if regulation goes
too far it will be recognized as a taking.”31 In addition, the Utah Supreme Court has stated that the Utah Constitution provides “greater
protection than those constitutional provisions that provide compensation only for the ‘taking’ of private property.”32 Instead, “[t]his
broad guarantee of just compensation ‘is triggered when there is any substantial interference with private property which destroys or
materially lessens its value, or by which the owner's rights to its use and enjoyment is in any substantial degree abridged or
destroyed.’”33

are related to the planning of the unincorporated territory or of the county as a whole.”
24. Marshall v. Salt Lake City, 141 P.2d 704, 708 (Utah 1943).
25. Utah Code §§ 10-9a-102, 17-27a-102; recently included in zoning ordinances and subdivision regulations is the ability to make water decisions. Summit
Water Dist. Co. v. Mountain Reg’l Water Special Serv. Dist., 108 P.3d 119 (Utah Ct. App. 2005).
26. For a broad reading of these requirements, see Smith Inv. Co. v. Sandy City, 958 P.2d 245 (Utah Ct. App. 1998).
27. 272 U.S. 365 (1926); accord, Smith v. Barrett, 20 P.2d 864, 866 (Utah 1933), Smith Investment Co. v. Sandy City, 958 P.2d 245 (Utah Ct. App. 1998) (a
piece of land was down-zoned from commercial to residential causing a substantial diminution in the value of the land, but the city’s action was upheld).
28. Utah Code § 10-9a-801(3)(c), 17-27a-801. See also Dowse v. Salt Lake City Corp., 255 P.2d 723 (Utah 1953), in which the court explained its reluctance
to interfere with a zoning classification: “The wisdom of the plan, the necessity, the number, nature and boundaries of the district are matters which lie in the
discretion of the City authorities and only if their action is confiscatory, discriminatory or arbitrary may the court set aside their action.”
29. Smith Inv. Co. v. Sandy City, 958 P.2d 245, 257 (Utah Ct. App. 1998).
30 Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 415, 43 S. Ct. 158, 160 (1922).
31. View Condominium Owners Assoc. v. MSICO, L.L.C., 127 P.3d 697 (Utah 2005) (holding that plaintiff did not establish elements of a regulatory taking
because Alta’s revised snow storage plan did not prevent the condo from using its lot in the planned unit development); Heughs Land v. Holladay City, 113 P.3d
1024 (Utah Ct. App. 2005) (plaintiff’s claim that “it had been deprived of all economically beneficial use of the property” and thus suffered a taking was not
dismissible where plaintiff tried to develop land as a residential subdivision and was denied approval by planning commission).
32. American West Bank Members L.C. v. State 2014 UT 49, 342 P.3d 224.
33. Id.
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The Utah Supreme Court has also adopted the federal distinction between a physical and a regulatory taking:
A compensable taking may occur in either of two ways. A property owner “may suffer a physical invasion or permanent occupation
of his or her property,” or may be deprived of property when a regulatory scheme “go [es] too far and impinge[s] on private
freedom.” “Physical takings without just compensation are unconstitutional ‘without regard to whether the action achieves an
important public benefit or has only minimal economic impact on the owner.’” Regulatory takings, unlike physical takings, “do not
always trigger an obligation to compensate the property owner.” When a regulatory scheme does not involve a physical invasion or
permanent occupation, “[t]he Supreme Court has assigned no set formula to determine whether a regulatory taking is
unconstitutional”; instead, the Court has engaged in an “essentially ad hoc, factual inquir[y].” In conducting this inquiry, the Court
looks to several factors, such as the “economic impact of the regulation, its interference with reasonable investment-backed
expectations, and the character of the government action.”34
§ 10.02(d)(2). Ripeness; Presumption of Validity.
A takings claim is not ripe unless the government entity has reached a final decision regarding the application of the regulations to
the property at issue and the plaintiff has exhausted all administrative remedies with the regulatory agency involved.35 Governmental
action in zoning decisions is generally protected by a presumption of validity.36 Thus, the Utah Supreme Court’s stated policy is “that
it will avoid substituting its judgment for that of the legislative body of the municipality.”37 The court has summarized the standard it
applies in cases challenging zoning decisions: “County and city zoning ordinances can be set aside in the courts if they are confiscatory,
discriminatory, arbitrary, capricious and otherwise without basis in reason.”38
§ 10.02(d)(3). ‘Arbitrary and Capricious’ Challenges
Utah Code 10-9a-801(3)(c)(1) provides that “A decision is arbitrary and capricious if the decision is not supported by substantial
evidence in the record.”39 In Naylor v. Salt Lake City Corp.,40 an ordinance which rezoned one-half of a city block from a multiple family
dwelling classification to a limited business classification was held not to be arbitrary in view of the expansion of business and
commercial usage in that direction, the congestion and deterioration of residences and examples of other uses of the limited business
classification as a buffer zone. And in Uintah Mountain RTC v. Duchesne County,41 the court held that even though the County may
have acted arbitrarily and capriciously in denying the plaintiff a permit to operate a residential treatment center for teenage boys, it
was justified in limiting the center’s residents to ten.42
In the only case in which the Utah Supreme Court has invalidated a zoning ordinance on grounds of arbitrariness, Smith v. Barrett,
a landowner had been denied a permit to build a service station because of the failure to obtain the consent of a certain percentage

34. Id. ¶ 32.
35. Arnell v. Salt Lake Cnty. Bd. of Adjustment, 112 P.3d at 1221, 2005 UT App 165 (Utah Ct. App. 2005) (citing First English Evangelical Lutheran Church of
Glendale v. Los Angeles, 482 U.S. 304 (1987)); Diamond B-Y Ranches v. Tooele Cnty., 91 P.3d 841, 847 (Utah Ct. App. 2004); Diamond B-Y Ranches v. Tooele
County, 91 P.3d 841 (Utah Ct. App. 2004).
36 Utah Code §§ 10-9a-801(3)(a)(i), 17-27a-801(3)(a)(i).
37. Crestview-Holladay Homeowners Ass’n v. Engh Floral Co., 545 P.2d 1150 (Utah 1976). Bradley .v Payson City Corp. 70 P.3d 47 (2003) (reaffirms this more
recently).
38. Wilson v. Manning, 657 P.2d 251 (Utah 1982). Tolman v. Logan City, 2007 UT App 260 (“More specifically, a municipality's land use decision is reasonably
debatable, and not otherwise arbitrary or capricious, where it is made to effectuate an objective set out in the municipality's general plan.”).
39. See also Utah Code § 17-27a-801.
40. 410 P.2d 764 (Utah 1966).
41. 127 P.3d 1270 (Utah Ct. App. 2005).
42. See also Bradley v. Payson City Corp., 17 P.3d 1160 (Utah Ct. App. 2001) (finding that appellant city’s denial of rezoning request was reasonably debatable
and not arbitrary or illegal despite no evidentiary support other than public opinion); Harmon City v. Draper City, 997 P.2d 321 (Utah Ct. App. 2000) (holding that
the city’s decision not to rezone a property was justified even though plaintiff provided ample information to justify a change in zone because the plaintiff failed
to show that the present zoning of the property for residential use could not promote the general welfare); Hargraves v. Young, 280 P.2d 974, 975 (Utah 1955)
(homeowner argued that his construction of a carport in violation of Salt Lake City’s sideyard requirements should be permitted because the challenged ordinance
had “no reasonable relationship” to the public health, safety, morals and general welfare, but court held that the necessary nexus existed between the health,
safety and general welfare of the public and the challenged sideyard requirement); L.C. Canyon Partners, LLC v. Salt Lake County, 266 P.3d 797 (Utah 2011)
(property owner challenged zoning ordinance requiring a minimum of 20 acres per residence; held that there was no taking because the government had a
legitimate objective in seeking to protect natural and scenic resources).
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of the surrounding landowners as required by a city zoning ordinance.43 The Court held that the ordinance was invalid because it
granted arbitrary power to the surrounding landowners to grant consent to one and deny it to another, thus violating due process.
§ 10.02(d)(4). Discrimination Challenges
The courts are likewise reluctant to invalidate ordinances on the basis of discrimination so long as a challenged ordinance
reasonably relates to the general welfare of the public. For example, in Phi Kappa Iota Fraternity v. Salt Lake City,44 the plaintiffs sought
to enjoin the enforcement of an ordinance restricting fraternity and sorority houses to within 600 feet of a university. Their main
contention was that the ordinance was discriminatory in that a fraternity house was no different than a single family dwelling
permitted by the ordinance and that the fraternity itself met the requirements of a “family” as defined by the ordinance. The Utah
Supreme Court nevertheless held that the ordinance was not discriminatory, since the excess noise and traffic produced by such
fraternities and sororities was a legitimate reason for treating them differently.
Similarly, the court in Anderson v. Provo City Corp. upheld a city ordinance the court recognized as openly discriminatory.45 The
plaintiffs owned property near a university campus which included at least two dwellings each—a primary and accessory dwelling.
The amended ordinance effectively prohibited the accessory dwelling from being leased if the owner did not occupy the primary
dwelling. Again, the court used public interests to justify discrimination.46
It also appears that where the alleged discriminatory effect of an ordinance stems from the placement of a district boundary line,
the courts will not enjoin enforcement. In Dowse v. Salt Lake City Corp.,47 the corner lot of the plaintiff’s property was zoned residential
while much of the property in other blocks in the neighborhood was zoned commercial. However, the entire block in which the lot
was located, as well as the block to the south and the one to the southeast, was zoned exclusively for residential purposes and the
Court refused to alter or extend the boundaries despite a showing that the lot could be more profitably used for commercial purposes.
§ 10.02(d)(5). Wipeouts
In Lucas v. South Carolina Coastal Council,48 the U.S. Supreme Court held that a regulation that deprives a property owner of all
economically beneficial use of a property (a “wipeout”) constitutes a compensable taking under the 5th Amendment of the U.S.
Constitution. Utah courts have also followed the reasoning of the U.S. Supreme court in Lucas v. South Carolina Coastal Council,49 in
which it held that regulation that “denies all economically beneficial or productive use of land” or that imposes an extreme
interference with property use or enjoyment will be considered a taking that requires just compensation. 50 Older Utah cases are also
in accord with Lucas. In Gibbons & Reed Co. v. North Salt Lake City,51 the Utah Supreme Court overturned an ordinance that rezoned
a gravel pit in a designated for forestry and natural resources to residential use. The court held that the rezoning “makes almost useless
otherwise valuable land,” with “no real gain to the public in general”.52
But, depending on the circumstances, even severe reductions in property value will not render an ordinance unconstitutional. For
example, in State v. Holt’s Estate,53 a small triangular lot formerly used for a root beer stand was located in an area rezoned from
commercial to residential. However, the lot was too small to be used for residential purposes in conformity with the residential zoning
ordinance. Thus, the lot could be used for neither residential nor commercial purposes, making it essentially valueless. Nevertheless,
the Court held that the ordinance was valid as applied to the property, reasoning that it was “situated in an area chiefly residential
43. 20 P.2d 864 (Utah 1933).
44. 212 P.2d 177 (Utah 1949).
45. 108 P.3d 701, 708 (Utah 2005) (holding that despite two owner classes being treated differently, “the disparity in treatment is reasonably justified by the
Provo City Municipal Council’s stated objective...”).
46. Id.
47. 255 P.2d 723 (Utah 1953).
48. 505 U.S. 1003 (1992).
49. 505 U.S. 1003, 1015, 112 S. Ct. 2886, 2893 (1992).
50. Arnell v. Salt Lake County Bd. of Adjustment, 112 P.3d 1214, 1220 (Utah Ct. App. 2005).
51. 431 P.2d 559 (Utah 1967).
52. See also Arnell v. Salt Lake Cnty. Bd. of Adjustment, 2005 UT App. 165 (Utah Ct. App. 2005) (when a zoning ordinance goes as far as to deny all productive
use of the land it becomes a taking under the Takings Clause of the 14th Amendment and the burden should be borne by the public and not the individual).
53. State by Road Comm'n v. Estate of Holt, 14 UT 2d 235, 381 P.2d 724, 725-26 (Utah 1963).
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and there is no reason to conclude that the zoning ordinance was not passed for the general welfare of the public.” It is not clear
today that the court’s reasoning in State v. Holt’s Estate would withstand challenge under Lucas, at least under the Federal
Constitution.
§ 10.02(e). Spot Zoning
“Spot zoning” refers to the classification of a small parcel (or parcels) of land for a use that is different (either more or less
restrictive) from that of the surrounding area.”54 Spot zoning is generally disfavored. As explained by the Utah Supreme Court in
Marshall v. Salt Lake City, “That the statute contemplates a division and regulation by districts, instead of regulation by single lots or
small groups of lots, is evident. The regulation of the use of property by lots or by very small areas is not zoning and does violence to
the purpose and provisions of the statute.”55 The Court goes on to describe spot zoning as a situation, “where a particular small tract,
within a large district was specially zoned so as to impose upon it restrictions not imposed upon the surrounding lands, or grant to it
special privileges not granted generally, not done in pursuance of any general or comprehensive plan.”
This being said, spot zoning challenges have met with little success in Utah. In Marshall v. Salt Lake City, quoted above, the Court
upheld the validity of small commercial business districts created at intersections within surrounding residential districts, as these
small commercial zones were in keeping with the municipality’s comprehensive zoning plan to provide the necessities of home life
within walking distance of all residences and therefore promoted the safety and welfare of the community.56 In Crestview-Holladay
Homeowners Ass’n v. Engh Floral Co.,57 the Utah Supreme Court overturned the trial court’s determination that a rezoning should be
invalidated as improper spot zoning. In that case, a nonconforming business in a residential zone prompted the city to adopt a
reclassification ordinance changing the zoning from residential to commercial to accommodate the expansion of the business to an
area covering approximately 13 acres, which was substantially more than the original nonconforming use. The Utah Supreme Court
held that “[i]t is doubtful that the term ‘spot zoning’ applies to this case in view of the size of the tract.”58
§ 10.02(f). Nonconforming Uses.
§ 10.02(f)(1). Existing Nonconforming Uses.
A “nonconforming use” is a legal use of land that is inconsistent with a later-adopted zoning ordinance (e.g., a factory that is
operating in an area that is later zoned as residential). Nonconforming uses in existence at the time a zoning ordinance is enacted are
expressly protected in Utah by statute, subject, however, to the authority of a municipality or county to require “the termination of
all nonconforming uses, by providing a formula establishing a reasonable time period during which the owner can recover or amortize
the amount of his investment in the nonconforming use.”59 One Utah appellate court has held that a 22-year amortization period for
the discontinuation of a nonconforming use that was based on the owner’s recovery of its investment in the property was “reasonable”
and that the owner’s insistence on an amortization of infinite duration “would contravene the purpose” of the zoning ordinance.60
A question often litigated is the extent of activity required to establish the existence of a prior nonconforming use. The law in most
states is that “a mere intention or plan to use a particular property or building for a certain use does not establish a pre-existing
nonconforming use. A permit or license does not establish a vested right to a use where it is received prior to commencement of work
on the structure or where issuance of a permit or license is followed by only minimal activity.”61
However, a Utah case, Contracts Funding & Mortgage Exchange v. Maynes, has held that an application for a permit to build a
mobile home park did vest a right which survived the subsequent passage of a zoning ordinance excluding such a use.62 In that case,
it appeared that the zoning ordinance was aimed directly at the applicant and the permit would ordinarily have been granted prior to the
passage of the ordinance, but for the intentional delay of the zoning authorities.
54. See Donner Crest Condo. Homeowners’ Ass’n v. Salt Lake City, 2005 UT App 163 (Utah Ct. App 2005).
55. Marshall v. Salt Lake City, 141 P.2d 704, 708 (Utah 1943). See also Ogden City v. Edwards, 105 P.3d 949 (Utah Ct. App. 2004) (zoning ordinance was held
outside of a city’s zoning powers because it did not enforce the ordinance by first segregating the municipality into districts).
56. Marshall, 141 P.2d at 711.
57. 545 P.2d 1150 (Utah 1976).
58. Id. at 1151.
59. Utah Code §§ 10-9a-511 (municipal), 17-27a-510 (county). For the Utah Supreme Court’s reasoning prior to the current statutory scheme, see Gibbons
& Reed Co. v. North Salt Lake City, 431 P.2d 559 (Utah 1967)(zoning ordinance can require the discontinuance of an existing nonconforming use if it is a public
nuisance).
60. M&S Cox Invest., LLC v. Provo City Corp., 169 P.3d 789, 796-97 (2007).
61. 12 Powell on Real Property § 796.04 (1999).
62. 527 P.2d 1073 (Utah 1974).
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Another activity that may cause a right to a nonconforming use to vest is when the owner, in reliance on an existing zoning
regulation, makes substantial expenditures or commitments. However, inequitable conduct, or sometimes even an awareness of an
impending zoning change, may disqualify an owner from acquiring vested rights in a nonconforming use. On the other hand, in the
case of Judkins v. Fronk, in which a property owner stopped construction and allowed a building permit to expire and the city
subsequently rezoned the area, the owner was found not to have a vested right to establish a nonconforming use, despite the work
and labor he had expended in reliance on the original permit.63
Ordinarily, the right to continue a nonconforming use does not imply a right to expand such use.64 However, in Gibbons & Reed Co.
v. North Salt Lake City,65 the Utah Supreme Court held that this rule did not prevent a company from expanding its gravel excavation
to the limits of its property, because “[t]he very nature and use of an extractive business contemplates the continuance of such use of
the entire parcel of land without limitation or restriction to the immediate area excavated at the time the ordinance was passed.”66
A right to continue a nonconforming use can also be lost by abandonment.67 Zoning ordinances typically provide that
discontinuance of a nonconforming use for a continuous period of one year relinquishes the right to the use thereafter.68 However,
lawful nonconforming uses are not eradicated by a mere change in ownership and the right can be transferred to subsequent owners
of the property.69 Again, the burden of proof rests upon one claiming a nonconforming use to show that it has been continued since
the enactment of the ordinance.70
§ 10.02(f)(2). Variances and Special Exceptions.
A variance is “a waiver or modification of the requirements of a land use ordinance.”71 Some municipalities also refer to variances
as special exceptions.72
In order to obtain a variance, an applicant must satisfy several statutory requirements:
(1) The applicant will encounter unreasonable hardship if the zoning ordinance is literally enforced. The hardship must be
“located on or associated with” the applicant’s property,73 must be based on “circumstances peculiar to the property” rather than
“conditions that are general to the neighborhood”74 and must not be “self-imposed or economic.”75
(2) Special circumstances exist that are unique to the applicant’s property, that relate to the asserted hardship and that deprive
the property of privileges granted to other properties in the area.76

63. 234 P.2d 849 (Utah 1951).
64. Benjamin v. Lietz, 211 P.2d 449 (Utah 1949); Harper v. Summit Cnty., 26 P.3d 193 (Utah 2001); see also Harris v. Springville, 712 P.2d 188 (Utah 1986);
Utah Cnty. v. Baxter, 635 P.2d 61 (Utah 1981). Utah Code 10-9a-511 also reserves the right of property owners to expand the use within the same building,
provided they do not propose a structural alteration for the sake of expansion.
65. 431 P.2d 559 (Utah 1967).
66. 431 P.2d at 564.
67. See, e.g., Vial v. Provo City, 2009 Utah App. LEXIS 126 (2009) (holding that although the rental of a basement apartment was once established as a legal
nonconforming use, that use was eventually abandoned).
68. Salt Lake City, Utah, Zoning Ord. § 8-4-6 (1957). 10-9a-511(4)(c) provides that abandonment may be presumed if the structures associated with the
nonconforming use are demolished without written notice, the use is discontinued for one year, or the primary structure associated with the use is vacant for
one year.
69. Gibbons & Reed Co. v. North Salt Lake City, 431 P.2d 559 (Utah 1967); Clinton City v. Patterson, 433 P.2d 7 (Utah 1967).
70. Morrison v. Horne, 363 P.2d 1113, 1114 (Utah 1961).
71. Utah Code §§ 10-9a-702(1), 17-27a-702(1).
72. For example, the Salt Lake City Code allows the Salt Lake City Planning Commission to grant a “special exception” for additional building height when
certain conditions are met. Salt Lake City, Utah, Code of Ordinances § 21A.52.060(A)-(G).
73. Utah Code §§ 10-9a-702(2)(a)(i), 10-9a-702(2)(b)(i)(A).
74. Utah Code §§ 10-9a-702(2)(b)(i)(B), 17-27a-702(2)(b)(i)(B)
75. Utah Code §§ 10-9a-702(2)(b)(ii), 17-27a-702(2)(b)(ii); see Xanthos v. Board of Adjustment, 685 P.2d 1032 (Utah 1984).
76. Utah Code §§ 10-9a-702(2)(a(ii), 17-27a-702(2)(a)(ii).
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(3) The variance is necessary for the applicant to enjoy a significant property right possessed by other property in the area.77
(4) The variance will not substantially affect the general plan and will not be contrary to the public interest.78
(5) The spirit of the land use ordinance is observed and substantial justice done.79
The application of these requirements may be illustrated the following example: “a small stream traverses a parcel of property.
The property owner is generally entitled to a building permit to construct a residence, but placement of the residence caused by the
location of the stream causes a violation of sideyard requirements. A variance from enforcement of the sideyard requirements will, if
granted, allow the applicant to construct a residence.”80 The variance must be denied if the applicant does not prove that all of the
requirements for the granting of a variance are satisfied.81
In Walton v. Tracy Loan & Trust Co.,82 it was held that the power to grant variances extends only to variances in regulations
prescribing the dimensions of buildings and yards and not to variances in the use of land as fixed by the zoning ordinance. In that case,
a city board of adjustment had granted a variance to erect a service station in a district where they were prohibited. On appeal from
the trial court’s refusal to annul the variance, the Utah Supreme Court held that the board of adjustment had not been delegated the
legislative authority to authorize a use of property contrary to the zoning ordinance.83
A municipality may impose special conditions and limitations on the grant of a variance or special exception to prevent or minimize
adverse effects on other properties in the vicinity or upon public facilities and services.84
In Ferre v. Salt Lake City,85 the appellate court upheld a special exception granted by the Salt Lake City Planning Commission allowing
the construction of a two-story house on a neighboring lot that exceeded the Salt Lake City Code's maximum height allowance. In
giving substantial deference to the determination of the Commission, the court held that the Commission “properly considered the
characteristics and existing structures in the neighborhood to determine whether the additional height was in keeping with the
regulatory purpose of the zoning ordinances.”
§ 10.02(f)(3). Conditional Uses.
In contrast to variances, conditional-use permits allow uses contemplated by a general land use ordinance but that impose special
conditions on such use. According to the Utah Code, “A municipality may adopt a land use ordinance that includes conditional uses
and provisions for conditional uses that require compliance with standards set forth in an applicable ordinance.”86 In other words, “in
the conditional use context, the exception to zoning requirements is anticipated in the zoning ordinance itself, with the ordinance
setting forth conditions that must be met in order for a property owner to qualify for an exception.”87 If a permit applicant meets the
standards set forth in the zoning ordinance for a conditional-use permit, the permit “shall” be approved.88
§ 10.02(g). The Zoning Process.
The Utah legislature has specified the steps that a city council or a board of county commissioners must take in enacting a zoning
ordinance. The first step is the creation of a planning commission.89 Although the language of the statutes implies that this action is
77. Utah Code §§ 10-9a-702(2)(a)(iii), 17-27a-702(2)(a)(iii).
78. Utah Code §§ 10-9a-702(2)(a)(iv), 17-27a-702(2)(a)(iv).
79. Utah Code §§ 10-9a-802(1)(a), -802, 17-27a-801(2)(a). renumbered 702(2)(a)(v).
80. Richard Dalebout, Utah Zoning Law and Proposals for Legislative Change, 9 B.Y.U. J. Pub. L. 1, 83 (1994).
81. Wells v. Board of Adjustment of Salt Lake City Corp., 936 P.2d 1102 (Utah Ct. App. 1997). See also Chambers v. Smithfield City, 714 P.2d 1133 (Utah
1986); Xanthos v. Board of Adjustment of Salt Lake City, 685 P.2d 1032 (Utah 1984). Specht v. Big Water Town, 2017 UT App 75 (distinguishing Wells and finding
that the board had satisfied all five requirements to grand a variance when they considered each one and issued an oral finding).
82. 92 P.2d 724 (Utah 1939).
83. Id. at 727.
84. See, e.g., Salt Lake City, Utah, Code of Ordinances § 21A.52.070.
85. Ferre v. Salt Lake City, 2019 UT App 94.
86. Utah Code §10-9a-507(1).
87. Krejci v. City of Saratoga Springs, 322 P.3d 662, 668 (Utah 2013).
88. Utah Code §10-9a-507(2).
89. Utah Code §§ 10-9a-301 and 17-27a-301
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optional, in light of subsequent code sections it appears that this is so only in the sense that zoning itself is optional.
The planning commission must then prepare and certify to the legislative body of the city or county a zoning ordinance, including both
text and maps, which represents the planning commission’s recommendations for zoning the city or county or districts within the county
if separate planning districts have been established.90
§ 10.02(g)(1). Public Notice and Hearing.
After the planning commission has certified its plan to the legislative body and before the legislative body may enact the zoning
ordinance, it must hold a public hearing on the plan.91 A "public hearing" is "a hearing at which members of the public are provided a
reasonable opportunity to comment on the subject of the hearing.92
Any zoning ordinance once adopted may be amended but the “legislative body may not make any amendment authorized by this
section unless the legislative body first submits the amendment to the planning commission for the planning commission’s
recommendation.”93 The Utah Code provides that before adopting an amendment, the legislative body must comply with the same
notice and public hearing requirements as with initial adoption of a zoning ordinance.94
Some municipalities, however, may exempt “minor” amendments from the full public hearing process. For example, the City of
Moab Code provides that project amendments "that change the character, basic design, building density and intensity, open space or
any other requirements and conditions" will be considered "major changes" that "shall not be permitted without prior review and
approval by the planning commission," a process that requires a "[p]ublic [h]earing."95 On the other hand, "[m]inor changes"
necessitated by "unforeseen circumstances, such as engineering requirements," "may be authorized by Moab City planning
department staff" without a public hearing.96 "When in question, the Moab City planning staff may determine whether the changes
shall be classified as minor or major, or may refer the question" to the City's planning commission.
Failure to follow the prescribed procedures can result in invalidity of a zoning ordinance or amendment. For example, in
Wallingford v. Moab City, the City failed to conduct a public hearing on modifications to a project’s site plan required by both state
law and municipal ordinance. As a result, the City’s approval of modifications was overturned. In Call v. City of West Jordan,97 the city
also failed to conduct a required public hearing. The city argued that the hearing requirement had been satisfied because the ordinance
was adopted at a regularly scheduled city council meeting. The court invalidated the ordinance reasoning that “our legislature
contemplated something more than a regular city council meeting held ... without specific advance notice to the public that the proposed
ordinance would be considered. Notice, to be effective, must alert the public to the nature and scope of the ordinance that is finally
adopted. Failure to strictly follow the statutory requirements in enacting the ordinance renders it invalid.”98
In Tolman v. Salt Lake County, the court determined insufficient public notice had been given even though the literal requirements of
the statute at that time had been met by providing one publication and three public postings.99 The court invalidated the rezoning
ordinance. Although protestors had inquired about the rezoning and received assurances that it would not be adopted, they never received
90. Utah Code §§ 10-9a-502 and 17-27a-502
91. Utah Code §§ 10-9a-502, 17-27a-502; Low v. City of Monticello, 103 P.3d 130 (Utah 2004) (a notice provided by the city was more than adequate to
meet the due process requirements); Suarez v. Grand Cnty., 296 P.3d 688 (Utah 2013) (publishing notice for a public hearing twice in a newspaper and describing
the purpose of the hearing to be about an “Amended Master Plan and Amended Preliminary Phase 1 Plat, a Planned Unit Development,” was sufficient notice
for anyone concerned about rezoning of the area despite the notice lacking the specific declaration that rezoning of the property in question would also be part
of the hearing).
92. Utah Code §§ 10-9a-103(41).
93. Utah Code §§ 10-9a-503, 17-27a-503(2).
94. Utah Code §§ 10-9a-503, 17-27a-503(3).
95. See Moab, Utah, Mun. Code §§ 17.65.080(A), 17.65.130(B) (2015).
96. Id. § 17.65.130(A).
97. 727 P.2d 180 (Utah 1986); Springville Citizens for a Better Cmty. v. City of Springville, 979 P.2d 332 (Utah 1999); Blackburn v. Washington City, 101 P.3d
391 (Utah Ct. App. 2004).
98. Id. at 183. See also Harper v. Summit Cnty., 26 P.3d 193 (Utah 2001) (finding that the issuance of a building permit and certificate of zoning compliance
was administrative in nature, and thus there was no duty to follow the notice and hearing procedures set forth for rezoning or master plan amendments); Melville
v. Salt Lake County, 536 P.2d 133 (Utah 1975); 96 A.L.R. 2d, 449 (1964); Hatch v. Boulder Town Council, 21 P.3d 245 (Utah Ct. App. 2001) (holding that zoning
ordinance with inaccurate map is invalid for failure to provide adequate notice and for violation of UCA § 10-9-402 (currently §10-9a-502)). But see Save Beaver
Cnty. v. Beaver Cnty., 203 P.3d 937, 941 (Utah 2008) (holding that county provided sufficient notice of hearing by posting notice in public places and publishing
in a newspaper despite posting a revised development agreement one day before the hearing and not specifying the proposed ordinances changes that would
be discussed).
99. 437 P.2d 442 (Utah 1968).
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personal notification of the hearing although the applicant seeking the rezoning did.
§ 10.02(g)(2). Zoning by Initiative or Referendum.
Article VI, section 1 of the Utah Constitution explicitly authorizes the use of initiatives and referenda by voters in political
subdivisions. The section provides that:
(2)(a)(i) The legal voters of the State of Utah in the numbers, under the conditions, in the manner, and within the time
provided by statute, may:
(A) initiate any desired legislation and cause it to be submitted to the people for adoption upon a majority vote of those
voting on the legislation, as provided by statute; or
(B) require any law passed by the Legislature, except those laws passed by a two-thirds vote of the members elected to
each house of the Legislature, to be submitted to the voters of the State, as provided by statute, before the law may take
effect.100
Following years of conflicting court precedent101 and muddled statutes, the 2008 Utah Legislature placed a prohibition on the use
of local initiatives to enact or change land use ordinances.102 However, the Utah Supreme Court ruled later that year that citizens may
submit referendums on zoning if their actions are legislative and not administrative, leading to the repeal of the staute.103 Even a land
use change that in practice would alter the use of a single parcel can be addressed by initiatives and referenda, in the event that “[i]t
creates a generally applicable law and calls for the broad weighing of all relevant public policy considerations.”104
§ 10.02(h). Residential Facilities for the Elderly.
Prior to 2013, the Utah Code provided special protections for residential facilities for the elderly. These provisions were largely
repealed in 2013.
§ 10.02(i). Residential Facilities for Disabled Persons.
The Utah code does not require counties or municipalities to adopt particular provisions relating to housing for the handicapped
or disabled, but allows them to regulate disabled facilities to the extent allowed by Title 57, Chapter 21, Utah Fair Housing Act, the
federal Fair Housing Amendment of 1988, 42 U.S.C. Sec. 3601 et seq., and Section 504 of the federal Rehabilitation Act of 1973.105
§ 10.02(j). Enforcement of Zoning Ordinances by Government.
The legislative bodies of cities and counties are given express permission by the state legislature to enforce their zoning laws.
Among other things, cities and counties may require that building permits be obtained prior to any construction, alteration and change
of use. The Utah Code further provides that cities and counties may “not issue a building permit unless the plans of and for the proposed
erection, construction, reconstruction, alteration and use fully conform to all regulations then in effect.”106
When the requirement that a permit be obtained is not complied with, cities and counties are authorized by statute to resort to
the courts to “prevent, enjoin, abate and remove the unlawful building, use and act.”107 Ordinarily, the courts will enjoin a clear
100. Utah Const. art. VI, § 1(2)(a)(i) (emphasis added); see also Utah Const. art. VI, § 1(2)(b) (affording virtually the same rights to citizens of “any county,
city, or town”).
101. Keigley v. Bench, 89 P.2d 480 (Utah 1939); Shriver v. Bench, 313 P.2d 475 (Utah 1957); Dewey v. Doxey-Layton Realty Co., 277 P.2d 805 (Utah 1954);
Bird v. Sorenson, 394 P.2d 808 (Utah 1964); Wilson v. Manning, 657 P.2d 251 (Utah 1982); Citizen’s Awareness Now v. Marakis, 873 P.2d 1117 (Utah 1994).
102. Utah Code § 20A-7-401 (stating that “voters … may not initiate … a land use ordinance or a change in a land use ordinance … [or] require implementation
of a land use ordinance adopted by the local legislative body to be submitted to the voters.”
103. Sevier Power Co., LLC v. Bd. of Sevier Cnty. Comm’rs, 2008 UT 72, 196 P.3d 583 (Utah 2008).
104. Krejci v. City of Saratoga Springs, 322 P.3d 662, 669 (Utah 2013). LD III LLC v. Mapleton City, 2020 UT App 41 (affirming Krejci and specifically allowing
citizens to challenge a site specific zoning regulation because even site specific regulations are legislative in nature); see also Baker v. Carlson, 2018 UT 59 (decision
by City Council to approve master plan for site development was legislative in nature and thus referable while the amendment of the Agreement for the
Development of Land was administrative in nature and not referable).
105. Utah Code §§ 10-9a-516, 17-27a-515.
106. Utah Code §§ 10-9-1002(2)(c), 17-27-1002(2)(c); see also Xanthos v. Board of Adjustment, 685 P.2d 1032 (Utah 1984). Renumbered: Utah Code §§ 109a-802, 17-27a-802.
107. Utah Code §§ 10-9-1002(1)(a)(ii), 17-27-1002(1)(a)(ii). Renumbered: Utah Code §§ 10-9a-802(1)(a)(ii), 17-27-802(1)(a)(ii).
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violation of a zoning regulation despite any hardships that such an order would produce. In Utah County v. Baxter,108 the Utah Supreme
Court explained the policy basis for permitting an injunction when zoning laws have been violated: “Generally, injunctive relief is
available only when intervention of a court of equity is essential to protect against ‘irreparable injury’; hence, where the remedy at law is
adequate, an injunction will not lie. Under our zoning statute, however, injunctive relief is available as an alternative to criminal
prosecution. This is based on the assumption that zoning offenses are inherently different from other violations of law and that
enforcement officers should be empowered to seek civil redress rather than to proceed in every case by criminal prosecution.”109
An example of such use of injunctive relief by a county is Salt Lake County v. Hutchinson.110 In that case, a property owner began
enlarging a store after learning that he had been granted a variance but before learning that by the terms of the variance the store
could not extend to within ten feet of the property line. The county sought a court order enforcing the ten-foot restriction. The trial
court denied the injunction, but a unanimous Supreme Court reversed, holding that good faith hardship would not justify a “violation
of a clear and unequivocal mandate of the zoning authorities.”111
§ 10.02(j)(1). Defenses — Vested Rights.112
The government does not have unlimited authority to “change its mind” regarding a land use decision. There may be a point when
the landowner has a “vested right” to have the land use approved by the government. In 1974, the Utah Supreme Court ruled in
Contracts Funding & Mortgage Exchange v. Maynes113 that a building permit be issued to a landowner who applied for permission to
build a mobile home park on unzoned property, because the city specifically delayed granting the permit until the zoning ordinance
could be enacted to prohibit the activity. 114 This holding was modified in 1980 by Western Land Equities, Inc. v. City of Logan115, in
which the court introduced a balancing test for a landowner’s claim to a permit based on current zoning which considers the claim in
comparison to: (1) “compelling, countervailing public interest[s];”116 and, (2) the existence, if any, of pending proceedings to change
zoning requirements.117 The court held:
[A]n applicant is entitled to a building permit or subdivision approval if his proposed development meets the zoning
requirements in existence at the time of his application and if he proceeds with reasonable diligence, absent a compelling,
countervailing public interest. Furthermore, if a city or county has initiated proceeding to amend its zoning ordinances, a
landowner who subsequently makes application for a permit is not entitled to rely on the original zoning classification.118
This decision was affirmed in Stucker v. Summit County.119 In which the Utah Court of Appeals held that a lot in a subdivision could
only be applied to those uses that were permitted at the time of application in 1990, and not to those uses permitted when the
subdivision was platted in 1964.120
108. 635 P.2d 61 (Utah 1981); Richard S. Dalebout, Utah Zoning Law: Enforcement, 14 Utah Bar J. 22 (2001).
109. Id. at 64.
110. 8 Utah 2d 154, 329 P.2d 657 (1958). See also Johnson v. Hermes Assocs., 128 P.3d 1151 (Utah 2005) (landowners showed irreparable harm in adjacent
grocery store expansion that violated zoning ordinances and rightfully received permanent injunctive relief). But see Timber Lakes Prop. Owners Ass'n v. Cowan,
2019 UT App 160 (irreparable harm not found when the plaintiff failed to show that monetary damages would be insufficient to remedy the harm).
111. Id. at 658.
112. Section 10.02(j)(1) was originally taken from Richard Dalebout, Utah Zoning Law and Proposals for Legislative Change, 9 B.Y.U. J. Pub. L. 1, 63-65 (1994)
and is reprinted with permission.
113 527 P.2d 1073 (Utah 1974).
114. Id. at 1074 (where the holding was clear but the basis for it was not clearly articulated. However, the court did state: “The presumption in this case is in
favor of the applicant’s right, with incidental, but serious constitutional and other problems posed by the facts here as to due process, impairment of the obligation
of contracts, scope of sovereign authority, etc.”).
115. 617 P.2d 388 (Utah 1980).
116. Id. at 396.
117. Id.
118. Id. (emphasis added); see also Scherbel v. Salt Lake City Corp., 758 P.2d 897, 900-01 (Utah 1988) (holding that because plaintiff’s application was
defective and because a zone change was pending at the time of the plaintiff’s application, the plaintiff failed both of the Western Land Equities tests and was
not entitled to a building permit); Arnell v. Salt Lake County Bd. of Adjustment, 2005 UT App. 165 (Utah Ct. App. 2005) (zoning ordinances do not amend, but
instead act independently of subdivision plats).
119. 870 P.2d 283 (Utah Ct. App. 1994).
120. The Stucker decision bears a superficial resemblance to Wood v. North Salt Lake, 390 P.2d 858 (Utah 1964), but in Wood, the city was indirectly
attempting to amend subdivision plat boundaries by a zoning ordinance text amendment, whereas in Stucker, only the uses within the subdivision plat were
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The Utah Legislature codified the State’s vested rights doctrine in 2005:
“An applicant who has submitted a complete land use application as described in Subsection (1)(c), including the payment
of all application fees, is entitled to substantive review of the application under the land use regulations: (A) in effect on
the date that the application is complete; and (B) applicable to the application or to the information shown on the
application.”121
It is worth noting that Utah’s laws, particularly in this regard, are favorable to property owners, and rights vest in Utah earlier than
in most other states.
§ 10.02(j)(2). Defenses — Estoppel.
When a proposed construction or use does not conform to applicable zoning regulations, the city or county is not estopped from
denying a permit simply because the property was purchased in reliance on an assessor’s erroneous description of the property.122
The Utah courts have explained: “It would be unreasonable and unrealistic to conclude that a clerk or a ministerial officer having no
authority to do so, could bind the county to a variation of a zoning ordinance duly passed, to which everyone has notice by its passage
and publication, because a ministerial employee erred in characterizing the type of property.”123
In the case of Dansie v. Murray City, the city was held not bound or estopped by representations of a city employee that the
petitioner could erect a building exceeding existing height limitations and an injunction was issued requiring the petitioner to take
down part of his building.124 Similarly, in Utah County v. Young, the court denied an estoppel defense because “estoppel may not be
used as [a] defense by one who has acted fraudulently and in bad faith and with knowledge.”125 The defendant knew about the zoning
restriction when he obtained a building permit for the property; yet he tried to claim the county was estopped from enforcing the
zoning classification because a building inspector did not warn him that a commercial use of the building would be unlawful.126
On the other side of the spectrum, another case, Salt Lake County v. Kartchner, has estopped enforcement of a zoning ordinance.127
The court ruled that an injunction sought by a municipality to enforce a zoning regulation “will be denied where the granting of it
would be inconsistent with basic principles of justice and equity....”128 In that case, the defendant had erected a carport in violation of
a zoning ordinance requiring that houses be set back a certain distance from the street. The trial court awarded the county an
injunction to enforce the removal of the carport, but the Utah Supreme Court, in a 3 to 2 decision, reversed, saying that the existence
of six similar violations of the setback ordinance in the vicinity indicated that the ordinance had been enforced in a discriminatory
manner. Such discriminatory enforcement precluded the municipality from gaining relief in a court of equity. In a vigorous dissent,
Chief Justice Henriod accused the majority of “decreeing an unlawful act to be a lawful one simply because others had violated the
law....”129
The doctrine of estoppel in zoning “estops a government entity from exercising its zoning powers to prohibit a proposed land use
when a property owner, relying reasonably and in good faith on some governmental act or omission, has made a substantial change
in position or incurred such extensive obligations or expenses that it would be highly inequitable to deprive the owner of his right to
complete his proposed development.”130 The estoppel principles announced by the Utah Supreme Court in zoning enforcement cases
affected.
121. Utah Code §10-9a-509(1)(a)(i). See also Utah Code §17-27a-508(1)(a)(i) (same language).
122. Morrison v. Horne, 363 P.2d 1113 (Utah 1961).
123. Town of Alta v. Ben Hame Corp., 836 P.2d 797, 803 (Utah Ct. App. 1992) (citing Morrison v. Horne, 363 P.2d 1113, 1114 (Utah 1961)).
124. 560 P.2d 1123 (Utah 1977).
125. 615 P.2d 1265, 1267 (Utah 1980).
126. Id.; see also Town of Alta v. Ben Hame Corp., 836 P.2d 797 (Utah Ct. App. 1992); Checketts v. Providence City, 2018 UT App 48 (The court found that
the city was not estopped from enforcing its zoning regulation when the landowner had warnings from the city that they were not complying with the code and
they failed to heed the warnings. Court of Appeals stated “[t]he zoning estoppel doctrine estops a government entity from exercising its zoning powers to prohibit
a proposed land use when a property owner, relying reasonably and in good faith on some governmental act or omission, has made a substantial change in
position or incurred such extensive obligations or expenses that it would be highly inequitable to deprive the owner of his right to complete his proposed
development.”).
127. 552 P.2d 136 (Utah 1976). But see Provo City v. Hansen, 585 P.2d 461 (Utah 1978).
128. Id. at 138.
129. Id. at 141 (Henriod, C.J., dissenting).
130 Checketts v. Providence City, 2018 UT App 48.
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can be summarized as follows:131
a. Exceptional circumstances. “Estoppel, waiver or laches ordinarily do not constitute a defense to a suit for injunctive relief against
alleged violations of the zoning laws, unless the circumstances are exceptional.”132
b. Act or omission. For the doctrine to apply there must be “an act or omission upon which [the defendant] could rely in good faith
in making substantial changes in position or incurring extensive expenses.”133
c. An act. If the doctrine is invoked because of reliance on a zoning authority’s affirmative act, “[t]he action ... must be of a clear,
definite and affirmative nature.”134
d. An omission. If the doctrine is invoked because of reliance on a zoning authority’s omission, “omission means a negligent or
culpable omission where the party failing to act was under a duty to do so. Silence or inaction will not operate to work an estoppel.”135
e. Reliance. “The focus of zoning estoppel is primarily upon the conduct and interests of the property owner. The main inquiry is
whether there has been substantial reliance by the owner on governmental actions.”136 In this context:(a) the claiming party “has a
duty to inquire and confer with the local zoning authority regarding the uses of the property that would be permitted;”137 and (b) “as
a matter of law, estoppel may not be used as [a] defense by one who has acted fraudulently and in bad faith and with knowledge.”138
§ 10.02(k). Private Actions Under Zoning Ordinances.
§ 10.02(k)(1). Writ of Mandamus.
In response to the practice by cities and counties of withholding building permits in order to enforce zoning ordinances, private
landowners have attempted to compel governmental officials to issue such permits using a procedural mechanism known as a writ of
mandamus. Below are principal conclusions reached by the Utah courts with respect to such writs:
a. Mandamus not a substitute for appeal. “Mandamus is not a substitute for an appeal”; 139 If all administrative remedies are not
exhausted, the writ of mandamus should be dismissed by the trial court.140 However, an appellant may use a writ of mandamus to
compel action if an appeal is resolved in its favor.141
b. Mandamus versus local discretion. If there is a reasonable factual basis behind the government’s decisions regarding building
permits, subdivision plats and conditional use permits, the court will not substitute its judgment.142 On the other hand, a court may
use a writ of mandamus to compel government action when there is no factual basis for its decision.143
131. The remaining discussion of estoppel principles is taken from Richard Dalebout, Utah Zoning Law and Proposals for Legislative Change, 9 B.Y.U. J. Pub.
L. 1, 56 (1994) and is reprinted here by permission.
132. 8A Eugene McQuillin, Municipal Corporations § 25.349 (rev. vol. 1965), quoted in Kartchner, 552 P.2d at 138. See also Ben Hame Corp., 836 P.2d at 803;
Young, 615 P.2d at 1267 (“In Kartchner, this court ruled that under exceptional circumstances, estoppel, waiver and laches may constitute a defense to a suit for
relief against alleged violations of zoning laws.”).
133. Ben Hame Corp., 836 P.2d at 803; Young, 615 P.2d at 1267; see also Checketts v. Providence City, 2018 UT App 48.
134. Id; see also Fox v. Park City, 2008 UT 85
135. Id.
136. Western Land Equities, Inc. v. City of Logan, 617 P.2d 388, 391 (Utah 1980) (emphasis added); see also Fox v. Park City, 2008 UT 85
137. 615 P.2d at 1268.
138. Id. at 1267.
139. See generally Davis County v. Clearfield City, 756 P.2d 704 (Utah Ct. App. 1988); Crist v. Mapleton City, 497 P.2d 633 (Utah 1972).
140. See generally Hatch v. Utah County Planning Dep’t, 685 P.2d 550 (Utah 1984); Merrihew v. Salt Lake County Planning & Zoning Comm’n, 659 P.2d 1065
(Utah 1983); Crist v. Bishop, 520 P.2d 196 (Utah 1974); Frank v. Salt Lake City Corporation, 283 P.3d 535 (Utah Ct. App. 2012).
141. The only objection to mandamus in the context of the zoning administration is its use as a substitute for appeal. See, e.g., Crist v. Mapleton City, 497
P.2d 633,634 (Utah 1972). Absent that flaw — substituting mandamus for an appeal — nothing in the reported cases precludes the use of mandamus. See, e.g.,
Hatch, 685 P.2d at 550.
142. See generally Carrier v. Salt Lake County, 104 P.3d 1208 (Utah 2004); Thurston v. Cache County, 626 P.2d 440 (Utah 1981); Wright Dev. Inc. v. City of
Wellsville, 608 P.2d 232 (Utah 1980); Seal v. Mapleton City, 598 P.2d 1346 (Utah 1979).
143. See generally Wood v. North Salt Lake, 390 P.2d 858 (Utah 1964); Davis Cnty. v. Clearfield City, 756 P.2d 704 (Utah Ct. App. 1988).
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c. Mandamus to compel an initiative or referendum. A court will not issue a writ of mandamus to compel an initiative or referendum
in relation to a rezoning proposal.
d. Mandamus to follow local procedure. A writ of mandamus may be issued to compel a local government to follow its own zoning
ordinances.144
§ 10.02(k)(2). Injunctive Relief.
Injunctions are used to prevent private parties or public officials from performing acts that violate zoning laws. Utah courts have
held the following:
a.. If a private party has standing, an injunction may be obtained to prevent another private parting from violating zoning
ordinances.145
b. If an injunction is sought to replace an appeal, the action will be dismissed for failure to exhaust administrative remedies.146
However, if a private party is successful on appeal, an injunction may be used to prevent the violation from occurring.
c. A party may obtain an injunctions to prevent a city from enforcing zoning ordinances incorrectly or to prevent a city from
enforcing zoning ordinances which are invalid.147
d. A party may obtain an injunction to prevent an otherwise valid land use if it will be a nuisance.148
§ 10.02(k)(3). Standing.
Whether seeking mandamus or injunctive relief to challenge or enforce zoning regulations, a private citizen must have sufficient
standing to satisfy jurisdiction requirements. The two primary prerequisites to achieve standing are (1) land ownership and (2) an
adversely affected interest.149 For the latter, a plaintiff must demonstrate an injury which resulted from the decision or violation they
are challenging.150 This is true even when the plaintiff is not seeking damages (i.e. injunctive/declaratory relief). Furthermore, the
plaintiff’s alleged injury must be beyond that which the general public would experience from the zoning decision.151 Being a resident
citizen in the community is not enough to effect standing. The injuries must include “special damages peculiar to [the plaintiff].”152
§ 10.02(l). Subdivision Regulation.
A subdivision is defined as any land divided into two or more lots for the purpose of sale or development.153
Subdivision ordinances are prepared and recommended by the planning commission to the legislative body of a municipality or
county.154 Both the planning commission and the legislative body must hold a public hearing before recommending or adopting a
subdivision ordinance.155
144. See generally Carpenter v. Riverton City, 103 P.3d 127 (Utah 2004) (extraordinary writ); Herr v. Salt Lake Cnty., 525 P.2d 728 (Utah 1974); Wood v. North
Salt Lake, 390 P.2d 858 (Utah 1964).
145. Harris, 712 P.2d at 191; Fox v. Park City, 200 P.3d 182, 192 (Utah 2008) (holding that Plaintiffs received notice that a building permit had been issued
when construction began, and because Plaintiffs failed to file in a timely manner the district court correctly dismissed their request for summary judgment and
injunctive relief).
146. Lund v. Cottonwood Meadows Co., 392 P.2d 40, 42 (Utah 1964).
147. Call v. City of W. Jordan, 727 P.2d 180 (Utah 1986); Tolman v. Salt Lake County, 437 P.2d 442 (Utah 1968).
148. Benjamin v. Lietz, 211 P.2d 449 (Utah 1949).
149. Specht v. Big Water Town, 172 P.3d 306, 308 (Utah Ct. App. 2007); see Utah Code §§ 10-9a-703(1), -801(2)(a). An “adversely affected party” is a person
other than a land use applicant who (a) owns real property adjoining the property that is the subject of a land use application or land use decision; or (b) will
suffer a damage different in kind than, or an injury distinct from, that of the general community as a result of the land use decision. Utah Code 10-9a-103(2).
150. Specht v. Big Water Town, 172 P.3d 306, 308 (Utah Ct. App. 2007).
151. Culbertson v. Bd. of Cnty. Comm’rs, 44 P.3d 642, 657 (Utah 2001) (quoting Padjen v. Shipley, 553 P.2d 938, 939 (Utah 1976)).
152. Id.
153. Utah Code §§ 10-9a-103(65)(a), 17-27a-103(70)(a).
154. Utah Code §§ 10-9a-602, 10-9a-102, 17-27a-602.; Donner Crest Condo. Homeowners’ Ass’n v. Salt Lake City, 2005 UT App 163 (Utah Ct. App 2005).
155. Utah Code §§ 10-9a-602(1), 17-27a-602(1). Utah Code §10-9a-205 provides for a number of notice requirements: for a public hearing: 10 days notice
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Once a subdivision is approved, the owner must record a plat map that has been certified by a surveyor and approved by the
legislative body following a recommendation by the planning commission.156 An exemption from the required recording of a plat is
available if the municipality establishes a process to approve an administrative land use decision for a subdivision of 10 or fewer lots
without a plat and provides in writing that it has provided the proper notice and the subdivision is not traversed by any proposed
street, has been approved by the culinary water authority and sewer authority, is located in a zoned area, and conforms to all
applicable land use ordinances. If, however, streets are to be included on land being dedicated, a recorded plat is necessary. Once the
proper procedure for approval and recording of a plat has occurred, the streets become vested fee parcels in the name of the county
or municipality for public use. Nonetheless, the county or municipality does not become liable for the streets or other public places
even if they have become dedicated in this manner if the streets are unimproved.157
The statute also provides for the procedure to be followed if a subdivision plat is vacated or changed. The legislative body may
respond to a petition submitted by any owner of land within the subdivision. The petition must contain the name and address of all
owners within the subdivision and of all owners with property adjacent to a street to be vacated or changed and the signature of all
owners who consent to the proposed vacation or change of a subdivision plat. Recent legislation now requires that before considering
any proposed changes in subdivision plats, the legislative body must first “refer the proposal to the planning commission for its
recommendation,” after which the planning commission has thirty days in which to give its recommendation. The legislative body
then has forty-five days in which to give public notice and hold a public hearing for the purpose of considering the proposed change.
Upon filing for a petition requesting a subdivision amendment, the owner should prepare and record a plat “in accordance with [Utah
Code] 10-9a-603 that (1) depicts only the portion of the subdivision to be amended; (2) includes a plat name distinguishing the
amended plat from the original plat; (3) describes the differences between the amended plat and the original plat; and (4) includes
references to the original plat.”158
A subdivision ordinance may also include exactions such as connection fees,159 impact fees,160 dedications of land,161 and fees in
lieu of dedications of land,162 each of which is discussed below. A municipal or county legislative body may make compliance with
zoning ordinances a requirement (including exactions) a requirement to file for plat approval.163
§ 10.02(m). Development Agreements.
The enabling acts authorize a municipality or county to “enter into . . . development agreements that the municipality [county]
considers necessary”164 A Development Agreement is “a contract between a municipality and a property owner/developer, which
provides the developer with vested rights by freezing the existing zoning regulations applicable to a property in exchange for public
benefits.”165 Moreover, “development agreements outline the standards and conditions that will govern the property’s
development.166 Such agreements are said to be “beneficial to both parties because they (1) provide the developer with assurances
that the project will be secluded from future changes in the jurisdiction’s zoning laws and city code during the development and (2)
often require the developer to provide the local government with public benefits.”167 Development agreements are limited in that
to the affected entities by mail, posted in at least 3 public places or on their website, and published in a newspaper or on the Utah Public notices website 10 days
prior OR mailed to each property owner directly affected and adjacent property owners 10 days prior. For a public meeting: posted in at least 3 places in the
municipality/county or on the website 24 hours prior.
156. Utah Code §§ 10-9a-603, -604, 17-27a-603, -604; see also Grand County v. Rogers, 44 P.3d 734 (Utah 2002) (where court compelled landowner to
conform his subdivision and conveyance of land to the county land use code).
157. Utah Code §§ 10-9a-605, 17-27a-605.
158. Utah Code §§ 10-9a-608 and 17-27a-608
159. See generally Provo, Utah, Provo City Ordinances § 10-02.250 (1993).
160. See generally Brian W. Blaesser & Christine M. Kentopp, Impact Fees: The “Second Generation,” 38 J. Urb. & Contemp. L. 55 (1990); Utah Code § 11-36201(2)(b); Bd. of Trs. v. Keystone Conversions, LCC, 103 P.3d 686 (Utah 2004).
161. Call v. City of West Jordan, 606 P.2d 217, 218 (Utah 1979) (ordinance required subdividers to dedicate land or pay fees in lieu of dedications).
162. Id.
163. Utah Code §§ 10-9a-601, 17-27a-601.
164. Utah Code § 10-9a-102 (2), §17-27a-102(1)(b).
165. J. Craig Smith & Scott M. Ellsworth, Zoning in Utah 99 (2020).
166. Id. at 99. See Santa Margarita Area Residents Together v. San Luis Obispo Cty., 84 Cal. App. 4th 221, 229, 100 Cal. Rptr. 2d 740, 745 (2000).
167. J. Craig Smith & Scott M. Ellsworth, Zoning in Utah 99 (2020).
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they cannot “bargain away the legislative power” or “ignore code requirements for their approval.”168 Development Agreements must
comply with the procedural requirements of the Land Use Development Act.169
There is very little case law in Utah on Development Agreements; however, concerns regarding Development Agreements have
been addressed in several cases.170 Several cities have included provisions in their municipal codes surrounding the process and
substance of Development Agreements.171
§ 10.02(n). Exactions.
Exactions are government regulations that impose fees and other obligations on property owners, often as conditions to the
approval of a building permit or approval. Like other types of regulation affecting property, exactions can be challenged as takings. In
Nollan v. California Coastal Commission, the United States Supreme Court held that an exaction, in order to survive challenge as a
taking, must have a sufficient nexus to the public purpose for which it was imposed.172
The Utah Supreme Court has defined development exactions as "contributions to a governmental entity imposed as a condition
precedent to approving the developer's project."173 Under Utah law, “[a] municipality may impose an exaction or exactions on
development proposed in a land use application . . . if: (a) an essential link exists between a legitimate governmental interest and
each exaction; and (b) each exaction is roughly proportionate, both in nature and extent, to the impact of the proposed
development.”174 The following sections discuss challenges to different types of exactions in Utah.
§ 10.02(n)(1). Connection Fees.
One type of exaction approved by the Utah courts is the collection of sewer and water connection fees.175 The Utah Supreme Court
has approved the collection of a sewer connection fee to improve a sewer system 176. In Banberry Development Corp. v. South Jordan
City,177 where a developer was required to pay sewer and water connection fees to get approval for the subdivision plat, the Supreme
Court looked at several factors to make sure “newly developed properties” do not “bear more than their equitable share of the capital
costs in relation to benefits conferred.”178 Following this holding, in Patterson v. Alpine City,179 an incentive system offering rewards
for early payment was deemed invalid by the Court when there was no reasonable connection between the cost of maintenance and
construction and the incentives themselves.180 However, in a later case, ,181 the Utah Supreme Court only required a “reasonable
basis” for charging non-residents higher water rates. 182 In a recent case, the Supreme Court clarified that the factors in Banberry are

168. Id. at 101.
169. Id. at 102.
170. Id. at 103; see Save Beaver Cty. v. Beaver Cty., 2009 UT 8, ¶¶ 17-20, 203 P.3d 937, 942 (discussing the notice requirements for a development agreement);
Tooele Assocs. Ltd. P'ship v. Tooele City, 2012 UT App 214, ¶ 34, 284 P.3d 709, 719 (discussing how a city and developer could breach a development agreement).
171. See Lehi City Development Code Chapter 29; see also Roy City Municipal Code, Zoning, Development Agreements, 10-18-1-11.
172. 483 U.S. 815 (1987).
173. Salt Lake County v. Bd. of Educ., 808 P.2d 1056, 1058 (Utah 1991).
174. Utah Code §§ 10-9a-508(1), 17-27a-507(1); see also B.A.M. Dev. L.L.C. v. Salt Lake Cnty., 282 P.3d 41 (Utah 2012) (where the court noted that in making
sure an exaction is proportionate to the impact on a development, a court does not need to do a precise mathematical calculation but does need to make some
effort to quantify their findings).
175. See Utah Code § 10-8-38 (authorizing municipalities to make a “reasonable charge”).
176. Home Builders Ass’n v. Provo City, 503 P.2d 451 (Utah 1972).
177. 631 P.2d 899 (Utah 1981).
178. Id. at 903; see Lafferty v. Payson City, 642 P.2d 376 (Utah 1982) (noting case remanded to take evidence ensuring compliance with the seven-part
Banberry test).
179. 663 P.2d 95 (Utah 1983).
180. Id. at 97.
181. Platt v. Town of Torrey, 949 P.2d 325 (Utah 1997); see also Wash. Townhomes, LLC v. Wash. Cnty. Water Conservancy Dist., 2016 UT 43
182. Id. at 330. There is a concern for the demand of city services and, therefore, courts will generally allow ordinances that have included water issues.
Summit Water Distrib. Co. v. Mountain Reg’l Water Special Serv. Dist., 108 P.3d 119 (Utah Ct. App. 2005) (citing 83 Am. Jur. 2d Zoning and Planning § 62 (2003)).
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not mandatory, giving municipalities more freedom to impose fees.183
§ 10.02(n)(2). Impact Fees.
An impact fee is a “payment of money imposed upon new development activity as a condition of development approval to mitigate
the impact of the new development on public infrastructure.” The Utah Supreme Court has historically allowed the collection of impact
fees as a condition to approving a new subdivision plan or other permit, but requires that there be a relationship between the fees
and the permitted activity. . In Call v. City of West Jordan,184, the court held that it was a valid exercise of the police power to require
“that subdividers dedicate 7 percent of the land to the city and pay the equivalent of that value in cash, to be used for flood control
and/or parks and recreation facilities.”185 On rehearing,186 the court expanded this holding, stating that “if the subdivision generates
such needs and [the municipality] exacts the fee in lieu of dedication, it is only fair that the fee so collected be used in such a way as
to benefit demonstrably the subdivision in question. This is not to say that the benefit must be solely to the particular subdivision, but
only that there be some demonstrable benefit to it.”187
Impact fees in Utah are now governed by the Impact Fees Act.188 The Act defines the public facilities for which impact fees may be
established including (a) water rights and water supply, treatment, storage, and distribution facilities; (b) wastewater collection and
treatment facilities; (c) storm water, drainage, and flood control facilities; (d) municipal power facilities; (e) roadway facilities; (f) parks,
recreation facilities, open space, and trails; (g) public safety facilities; (h) environmental mitigation; or (i) municipal natural gas
facilities.189 Impact fees may only be established with respect to these facilities if they have a life expectancy of over 10 years and they
are owned by or on behalf of a local political subdivision or private entity (e.g., a group required to supply water to the development
applicant).190 The Act also provides several restrictions on impact fees including limits on imposing fees on charter schools, school
districts, road facilities, law enforcement facilities, and state fair developments.191
Before imposing an impact fee, the local political subdivision or private entity must prepare a plan to determine the facilities
requirement to serve the new development (if serving less than 5,000 people and charging less than $250,000, the plan is not
required).192 The plan should (i) identify the existing level of service; (ii) establish a proposed level of service; (iii) identify any excess
capacity to accommodate future growth at the proposed level of service; (iv) identify demands placed upon existing public facilities
by new development activity at the proposed level of service; and (v) identify the means by which the political subdivision or private
entity will meet those growth demands.193 The local political subdivision or private entity should also prepare a written analysis for
each impact fee.194 The written analysis should “(a) identify the anticipated impact on or consumption of any existing capacity of a
public facility by the anticipated development activity; (b) identify the anticipated impact on system improvements required by the
anticipated development activity to maintain the established level of service for each public facility; (c) demonstrate how the
anticipated impacts are reasonably related to the anticipated development activity; (d) estimate the proportionate share of: (i) the
costs for existing capacity that will be recouped; and (ii) the costs of impacts on system improvements that are reasonably related to
the new development activity; and (e) based on the requirements of this chapter, identify how the impact fee was calculated.”195
When calculating and impact fee the following factors may be included: "(a) the construction contract price; (b) the cost of acquiring
land, improvements, materials, and fixtures; (c) the cost for planning, surveying, and engineering fees for services provided for and
183. Homebuilders Ass’n v. City of American Fork, 973 P.2d 425 (Utah 1999); Tooele Assocs. Ltd. P'ship v. Tooele City Corp., 2011 UT 4 (“The ultimate legal
test in determining whether a regulatory fee is constitutional is whether the fee relates to the cost of regulating the industry, not whether the fee-setting
procedure was reasonable”)
184. 606 P.2d 217 (Utah 1979); see also Banberry Dev. Corp. v. South Jordan City, 631 P.2d 899 (Utah 1981).
185. Call, 606 P.2d at 218.
186. 614 P.2d 1257 (Utah 1980).
187. Id. at 1259.
188. Utah Code § 11-36a-101.
189. Utah Code § 11-36a-101.
190. Id.
191. Utah Code § 11-36a-202.
192. Utah Code § 11-36a-301.
193. Utah Code § 11-36a-302.
194. Utah Code § 11-36a-303.
195. Utah Code § 11-36a-304.
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directly related to the construction of the system improvements; and (d) for a political subdivision, debt service charges, if the political
subdivision might use impact fees as a revenue stream to pay the principal and interest on bonds, notes, or other obligations issued
to finance the costs of the system improvements.”196 Both impact fee plans and analyses should include a written certification by the
person preparing it.197
If a local political subdivision wishes to impose impact fees, it must pass an enactment imposing fees no higher than the highest
fee justified by the analysis.198 The enactment must include the service areas, schedule, formula, adjustment provision, and a provision
providing the developer with a chance to receive credit for certain improvements.199 The local political subdivision must provide notice
of intent to prepare or amend an impact fee facilities plan.200 The notice should “(a) indicate that the local political subdivision or
private entity intends to prepare or amend an impact fee facilities plan; (b) describe or provide a map of the geographic area where
the proposed impact fee facilities will be located; and (c) subject to Subsection (3), be posted on the Utah Public Notice Website.”201
The Impact Fees Act also provides procedures for spending and accounting for Impact Fees.202
§ 10.02(n)(3). Dedications of Land.
In addition to impact and other fees, agencies may seek to condition the approval of permits on the applicant’s dedication of land
or land use rights to the public. The Call decision (see Section 10.02(m)(2)), upholding requirements for the payment of fees for
subdivision approval, supports the requirement of land dedications as a condition to permit approval. However, in Nollan v.
California,203 the United States Supreme Court held that there must be a “nexus” between the dedication required for approval and
the burdens the development will create. The Court reaffirmed this holding in Dolan v. City of Tigard204 stating that there must be a
“reasonable relationship” between the “required dedication” and the “nature and extent to the impact of the proposed
development.”205 The standards set forth in Nollan and Dolan were extended in 2013 by Koontz v. St. Johns River Water Management
Dist. when the U.S. Supreme Court held that “monetary exactions” must satisfy the nexus and proportionality requirements of Nollan
and Dolan.206
In B.A.M. Dev., L.L.C. v. Salt Lake County,207 the Utah Supreme Court considered a county exaction of land to widen a highway
abutting a proposed development. The developer originally proposed a 40 foot right of way to accommodate the highway, but the
County updated its road width standards to require a 53 foot right of way. The developer sued, claiming that the extra 13 foot exaction
was a taking. The Utah Supreme court, applying the rough proportionality test of Dolan, found that the cost to the developer of the
exaction was roughly 25% of the cost that the development would impose on the community. Thus, the exaction was upheld and not
deemed a taking.
When a political unit obtains land through a dedication, there are limitations on its ability to dispose of that land. For example, the
Utah Code states that “[i]f a municipality plans to dispose of surplus real property that was acquired under this section and has been
owned by the municipality for less than 15 years, the municipality shall first offer to reconvey the property, without receiving additional
consideration, to the person who granted the property to the municipality.”208 This provision applies unless the property was acquired
by a community reinvestment agency.209

196. Utah Code § 11-36a-305.
197. Utah Code § 11-36a-306.
198. Utah Code § 11-36a-401.
199. Utah Code § 11-36a-402.
200. Utah Code § 11-36a-501.
201. Id.; https://www.utah.gov/pmn/index.html
202. Utah Code §§ 11-36A-601-603. See also Alpine Homes, Inc. v. City of West Jordan, 2017 UT 45.
203. 483 U.S. 825 (1987).
204. 114 S.Ct. 2309, 2319 (1994).
205. Id. at 2319 (endorsing the “reasonable relationship” test of many state courts but declining to adopt the test formally because of semantics. “We think
a term such as ‘rough proportionality’ best encapsulates what we hold to be the requirement of the Fifth Amendment”).
206 Koontz v. St. Johns River Water Management Dist. 570 U.S. 595 (2013).
207. 2012 UT 26.
208. Utah Code § 10-9a-508(4)(a).
209. Utah Code § 10-9a-508(4)(d).
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§ 10.02(o). Relief.
Challenges to county land use determinations are governed by the County Land Use Development and Management Act
(CLUDMA)210, which provides rights to both an administrative appeal and then an appeal in the district court to any person adversely
affected by a land use authority’s decision.211 A person has standing to challenge a land use determination under CLUDMA when he
or she has:
(1) adequately alleged a personal injury resulting from a land use decision,
(2) adequately alleged a causal relationship between the decision and the alleged injury, and
(3) requested relief that is substantially likely to redress the alleged injury.
A similar process is provided with respect to municipal land use determinations under the Municipal Land Use Development
and Management Act (MLUDMA).212
§ 10.02(o)(1). Administrative Relief.
The Utah zoning enabling acts provide for built-in administrative relief measures to be included in any zoning ordinance. Originally
referred to as boards of adjustment, the statute now refers to these bodies as ‘appeal authorities’. The purpose of an appeal authority
is not only to correct specific zoning errors213 but to act as a quasi judicial body.214 The appeal authority serves the function of making
the zoning ordinance “pliable enough so as not to militate against the public welfare.”215 The appeal authority serves an administrative
or executive function rather than a legislative one216 and its actions are therefore limited by the terms of the zoning ordinance enacted
by the legislative body.217
Both cities and counties are required to appoint an appeal authority which has power (1) to review appeals alleging error in the
enforcement of a zoning ordinance; (2) to decide special exceptions to the terms of the ordinance, where the ordinance so provides;
(3) to make decisions regarding conditional use permits;218 (4) to grant variances from the ordinance under certain conditions; and (5)
to make determinations regarding the existence, expansion and modification of nonconforming uses if that authority is delegated to
it by the legislative body.219 The legislative body of the city or county may choose whether decisions will be made by an appeal
authority or by the legislative body itself except in the case of appeals and variances because the enabling acts have granted exclusive
jurisdiction over these two responsibilities to the appeal authority. The enabling acts prohibit an appeal authority from considering
amendments to the zoning ordinance. Amendments are the exclusive responsibility of the legislative body.
Standing to appeal to the appeal authority has been granted by state statute to “a board or officer of the county, or any person
adversely affected by the land use authority’s decision” in administering or interpreting the zoning ordinance.220 It should be noted
that if, on appeal, the issue is whether the Authority interpreted a statute correctly, that decision will be reviewed for correctness.221
However, if the issue is based on the Authority’s decision that their staff’s interpretation was rational, an appellate court would review
the Authority’s decision to determine whether the Authority acted illegally under Utah Code § 10.9a-801(3) in concluding that the

210 Utah Code § 17-27a-101 et seq.
211. Morra v. Grand County, 230 P.3d 1022 (Utah 2010).
212 Utah Code § 10-9a-701 et seq.
213. Bradley v. Payson City Corp., 70 P.3d 47 (Utah 2003).
214. Utah Code §§ 10-9a-701(1), 17-27a-701(1).
215. Provo City v. Claudin, 63 P.2d 570, 574 (Utah 1936).
216. Scherbel v. Salt Lake City Corp., 758 P.2d 897 (Utah 1988); Salt Lake County Cottonwood Sanitary Dist. v. Sandy City, 879 P.2d 1379 (Utah Ct. App. 1994).
217. Walton v. Tracy Loan & Trust Co., 92 P.2d 724 (Utah 1939).
218. See Busche v. Salt Lake County, 26 P.3d 862 (Utah Ct. App. 2001) (finding delegation of conditional use permit approval authority to one who is not
specifically identified by ordinance is permissible to the extent that the delegated authority is ministerial); Salt Lake County Cottonwood Sanitary Dist. v. Sandy
City, 879 P.2d 1379 (Utah Ct. App. 1994); Thurston v. Cache County, 626 P.2d 440 (Utah 1981); Davis County v. Clearfield City, 756 P.2d 704 (Utah Ct. App. 1988).
219. Utah Code §§ 10-9a-701, 17-27a-701.
220. Utah Code §§ 10-9a-703(1), 17-27a-703(1).
221. Brown v. Sandy City Bd. of Adjustment, 957 P.2d 207, 209 (Utah Ct. App. 1998).
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decision was rational.222 The time for seeking an appeal is to be a reasonable time as set by the zoning ordinance not less than 10
days.223 If an appeal is not filed within 14 days of a planning commission’s decision as required by ordinance, the city council lacks
jurisdiction to consider an appeal of a decision permitting the construction of a house.224
An appeal authority is the exclusive body authorized to grant variances from the terms of a zoning ordinance (see 10.02(f)(2),
above, for a discussion of variances).225
§ 10.02(o)(2). Judicial Relief.
In addition to administrative relief, judicial relief is available in certain circumstances. All administrative remedies must be
exhausted before judicial relief is sought.226 This means that the matter must first be brought before the appeal authority. The court
is not empowered to weigh the evidence anew but is “limited to determining whether there was evidence in the record to support
the [Appeal Authority’s] action.”227
However, if no record exists, the Utah Supreme Court has approved the following alternative: “Since there is no record of the
proceedings, due process would be denied if the district court could not get at the facts. Therefore, the court must be allowed to take
its own evidence and need not necessarily be limited to the evidence presented before the[Appeal Authority]. This does not mean
that the hearing in the district court should be a retrial on the merits and that the district court can substitute its judgment for that of
the Board.”228 On the other hand, when the validity of an ordinance is being attacked, as for example, when it is challenged as being
unconstitutional or inconsistent with the enabling act, no administrative relief need first be sought in order to qualify for judicial
relief.229
By statute, judicial relief has been made available to “any person adversely affected by a final decision made in the exercise of or
in violation of the provisions” of the statute, provided that the relief is petitioned within 30 days of the board’s decision.230 This appeal
period begins to run once an “aggrieved party has actual or constructive notice of a land use decision and is not tolled by a land use
authority’s continuing refusal to revoke that decision.”231 The standing requirements for an appeal from an appeal authority have not
been discussed by the Utah Supreme Court. However, in interpreting an analogous statute, the court held that an “aggrieved” person
is one who may be adversely affected in the use of property that it owns or occupis.232
Under the County Land Use Development and Management Act (CLUDMA), a court will conduct two different types of review of
an appellate authority’s actions: (1) review of whether an appeal authority’s decision was arbitrary or capricious and (2) review of
whether the authority’s decision violated a statute, ordinance or existing law.233 In Carrier v. Salt Lake County the Utah Supreme Court
held that a state agency deserved a high degree of deference because its members were experts in the field but a local agency or
counterpart deserved a more mild form of non-binding deference because its members were in essence “laymen.”234 However, this
222. Id.
223. Utah Code 10-9a-704(a) 17-27a-704(a); see Foutz v. City of South Jordan, 2004 UT 75, ¶ 16, 100 P.3d 1171 (“These brief limitation periods are designed
to promote "the expeditious and orderly development of a community. by ensuring that disputes are quickly resolved.” - Weber County complied with this
statute by allowing 15 days to appeal the land use authority’s decision).
224. Brendle v. City of Draper, 937 P.2d 1044 (Utah Ct. App. 1997).
225. Utah Code §§ 10-9a-701(1)(a). See also Springville Citizens for a Better Cmty. v. City of Springville, 979 P.2d 332 (Utah 1999) (held that the city’s approval
of a variance is a decision for the board of adjustment and not the city).
226. Utah Code 10-9a-801(1), 17-27a-801. Bennion v. Sundance Dev. Corp., 897 P.2d 1232 (Utah Ct. App. 1995); Lund v. Cottonwood Meadows Co., 392
P.2d 40 (Utah 1964); Holladay Towne Center, LLC v. Holladay City, 192 P.3d 302, 305 (Utah App. 2008) (holding that Plaintiff did not exhaust all available
administrative remedies through meetings with city officials).
227. Xanthos v. Board of Adjustment of Salt Lake City, 685 P.2d 1032,1035 (Utah 1984); see also Carlsen v. Bd. of Adjustment of the City of Smithfield, 287
P.3d 440, 445 (Utah Ct. App. 2012) (where the court held that in reviewing an Administrative Board’s zoning decision their review was limited to determine
whether a reasonable mind could reach the same conclusion as the Board).
228. 685 P.2d at 1034.
229. Phi Kappa Iota Fraternity v. Salt Lake City, 212 P.2d 177 (Utah 1949); Marshall v. Salt Lake City, 141 P.2d 704 (Utah 1943); Village of Euclid v. Ambler
Realty Co., 272 U.S. 365 (1926).
230. Utah Code §§ 10-9a-801(2)(a), -802, 17-27a-801(2)(a); Foutz v. City of S. Jordan, 100 P.3d 1171 (Utah 2004).
231. Green v. Brown, 330 P.3d 737, 743 (Utah Ct. App. 2014).
232. Lund v. Cottonwood Meadows Co., 392 P.2d 40 (Utah 1964). Gillmor v. Summit Cnty., 246 P.3d 102 (Utah 2010).
233. Utah Code §§ 17-27a-101, -801(3)(a).
234. 104 P.3d 1208 (2004); see also Todd W. Prall, Dysfunctional Distinctions in Land Use: The Failure of Legislative/Adjudicative Distinction in Utah and the
Case for a Uniform Standard of Review, 2004 B.Y.U. L. Rev. 1049 (2004).
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approach was abandoned by the Court in 2016 in Outfront Media LLC v. Salt Lake City Corporation, in which the Court stated “In the
past we ‘afforded some level of non-binding deference to’ a local agency’s interpretation of its own ordinance. But this deference
cannot stand in view of subsequent developments in our precedent. Our cases since Carrier have expressly rejected the notion of
affording Chevron-style deference to state agencies’ interpretation of statutes.”235
When reviewing either a zoning ordinance or an order of an appeal authority, the courts will presume the validity of the ordinance
or order and will refrain from substituting their judgment for that of the zoning authorities.236 In assuming the validity, courts will only
review to determine whether the decision was arbitrary, capricious, or illegal.237 In McElhaney v. City of Moab238, the Utah Supreme
Court “ held that it is not the role of appellate bodies, whether they are the city/county appeal authority, district court, or an appellate
court, to attempt to rehabilitate a LUA’s deficient land use decision, by divining and recreating the reasons and rationale which the
LUA failed to express in writing. Rather, in order to have a valid land use decision reviewable on appeal, the land use authority must
set forth in writing its findings and conclusions. Failure to do so is fatal reversible error that cannot be cured by either the appeal
authority or the district court on review. In other words, the error of failing to provide adequate written findings and conclusions may
only be corrected by remand to the LUA.”239
If a party is challenging a land use decision based on the premise that there was a lack of compliance with the city’s own ordinances,
the party must prove prejudice (that the land use authority’s decision was affected by the error). In Springville Citizens for a Better
Cmty. v. City of Springville, the court held that the standard of prejudice required a challenging party to establish that "’the City's
decision would have been different’ but for its noncompliance with its ordinances or governing statutes.”240 However, in 2018, the
court modified its position, stating that “it is enough for the challenging party to show that there is a reasonable likelihood that the
legal defect in the city’s process changed the outcome of the proceeding.”241
§ 10.03. Eminent Domain.
§ 10.03(a). Definition of Eminent Domain.
Eminent domain is “the power of the sovereign to take property for public use without the owner’s consent.”242 Article I, section
22 of the Utah Constitution, which mirrors the 5th Amendment of the U.S. Constitution in this respect, governs the exercise of this
power. It provides that “Private property shall not be taken or damaged for public use without just compensation.”243 Utah law defines
a taking as “any substantial interference with private property which destroys or materially lessens its value and by which the owner’s
right to its use and enjoyment is in any substantial degree abridged or destroyed.244
§ 10.03(a)(1). The Power to Take.
Several cases have involved the limits of the takings doctrine under Article I, section 22 of the Utah Constitution. In Colman v. Utah
State Land Board,245 the owner of a five-mile canal dredged at the bottom of the Great Salt Lake asserted that the government had
235. Outfront Media LLC v. Salt Lake City Corporation, 2017 UT 74, 416 P.3d 389.
236. Phi Kappa Iota Fraternity v. Salt Lake City, 212 P.2d 177 (Utah 1949); Marshall v. Salt Lake City, 141 P.2d 704 (Utah 1943); Dowse v. Salt Lake City Corp.,
255 P.2d 723 (Utah 1953); Gayland v. Salt Lake County, 358 P.2d 633 (Utah 1961); Naylor v. Salt Lake City Corp., 410 P.2d 764 (Utah 1966); Crestview-Holladay
Homeowners Ass’n v. Engh Floral Co., 545 P.2d 1150 (Utah 1976). LJ Mascaro Inc. v. Herriman City, 2018 UT App 127, ¶20.
237. Petersen v. Riverton City, 243 P.3d 1261 (Utah 2010). (zoning decisions are reviewed on a “reasonably debatable” standard).
238. McElhaney v. City of Moab, 2017 UT 65, 423 P.3d 1284.
239. J. Craig Smith & Scott M. Ellsworth, Zoning in Utah, 29 (2020); see also Palmer v. St. George City Council, 2018 UT App 94, 427 P.3d 423 (holding that
“[t]he failure of an agency [LUA] to make adequate findings of fact on material issues renders its findings arbitrary and capricious unless the evidence is clear,
uncontroverted and capable of only one conclusion.”).
240. Springville Citizens for a Better Cmty. v. City of Springville, 1999 UT 25, ¶ 31, 979 P.2d 332.
241. Potter v. S. Salt Lake City 2018 UT 21, 422 P.3d 803.
242. 1 Nichols on Eminent Domain § 1.11 (2020).
243. Utah Const. art. I, § 22.
244. Stockdale v. Rio Grande W. Ry., 77 P. 849, 852 (Utah 1904). A taking may have occurred even though the title and possession of the owner remain
undisturbed. Id. at 852; John Martinez, A Framework for Addressing Takings Problems, 19 Utah B.J. 13 (Jun/July 1996). See also Bingham v. Roosevelt City Corp.,
2010 UT 37, (Utah 2010) (declining to find a taking when plaintiffs failed to prove a vested legally enforceable interest. Unilateral expectation of continued
privileges does not establish such an interest).
245. Colman v. Utah State Land Bd., 795 P.2d 622 (Utah 1990).
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taken his property and owed him compensation. The canal was designed as a pathway for the removal of large amounts of brine (salt)
in the owner’s mineral extraction business. The state legislature responded to a severe flooding situation in 1982 by authorizing a
draining of the lake as a flood control measure. A railway landfilled causeway was dug away to permit water to escape from the lake
bed into a new drainage area so the historically high level of the lake could be lowered. The pressure caused by the sudden release of
water severely damaged the owner’s canal making it impossible to continue the brine removal. The court determined that a taking
had occurred and awarded compensation to the owner. The state’s statutory grant of governmental immunity for any damages caused
by the flood control measures connected with the lake was held to be inapplicable to an owner’s claim of a taking without just
compensation.
In Farmers New World Life Insurance Company v. Bountiful City, the owner of a mall sued the City of Bountiful claiming a taking of
his property.246 During the course of constructing a culvert to reduce future flooding, the city diverted the water in a creek. The
diverted creek overflowed and caused damage in the owner’s mall giving rise to the owner’s taking claim. The court held there had
been no taking because the damage was not the direct and unavoidable result of the public improvement. The damage was not
recoverable as compensation for property taken by the government. These damages were caused by unintentional, negligent acts in
connection with the construction of the public improvement. In that case, the owner would need to recover under a negligence action
not as a property claim in an inverse condemnation action.
The interest allegedly taken or damaged must be a property right in order to be eligible for compensation under the constitutional
takings provision.247 In Bagford v. Ephraim City,248 the city established a municipal garbage collection service for which every resident
had to pay a fee whether the resident used the service or not. A private garbage collector claimed a taking because of lost revenues. The
court held the private garbage business owner had no protected property interest but a mere expectation that it would be able to continue
to collect garbage from the city’s residents.
In 1987, the Utah Legislature amended the Utah Governmental Immunity Act,249 formally waiving “immunity from suit of all
governmental entities ... for the recovery of compensation from the governmental entity when the governmental entity has taken or
damaged private property without just compensation.”250 The Utah Supreme Court in Colman251 held that the constitutional takings
provision is self-executing and the state is liable to compensate the owners of property taken without a formal waiver of its sovereign
immunity.
The Utah Legislature has also enacted the Utah Private Property Protection Act to increase the attention governmental entities
give to the impact of their actions on private property rights. The act, still applicable to state agencies and local governments, was
updated in 2008,252 but its predecessor’s provisions applied to state agencies since 1993253 and to local governments since 1994.254
State agencies must prepare takings impact “assessment[s]” and submit them to the governor and a Legislative Management
Committee before taking any actions affecting any form of private property.255 Local governments, in contrast, are merely required to
“consider” guidelines designed to identify actions that may amount to a taking of property.256
If two entities with eminent domain power seek to condemn the same land, the entity establishing the more necessary public use
should prevail.257
§ 10.03(a)(2). Without the Owner’s Consent.
Although the owner may negotiate with the condemnor over the amount of compensation he is to receive, the condemning
authority may take the property regardless of the owner’s objection. The condemnor may do this because of the superior property
246. Farmers New World Life Ins. Co. v. Bountiful City, 803 P.2d 1241 (Utah 1990).
247. Diamond B-Y Ranches v. Tooele County, 91 P.3d 841, 846 (Utah Ct. App. 2004).
248. Bagford v. Ephraim City, 904 P.2d 1095 (Utah 1995).
249 Utah Code § 63-30-1 to -38.
250 Utah Code § 63-30-10.5.
251. Colman v. Utah State Land Bd., 795 P.2d 622 (Utah 1990).
252. Utah Code § 63L-3-101.
253. Utah Code §§ 63-90-1, et seq. (current version at Utah Code § 63L-3-101, -102).
254. Utah Code §§ 63-90a-1 et seq. (current version at Utah Code § 63L-3-102, -103).
255. Utah Code § 63L-3-202(1)(b) and (4).
256. Utah Code § 63L-4-201(2).
257. Schroeder Investments, L.C. v. Edwards, 2013 UT 25.
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rights existing in the sovereign.258
§ 10.03(a)(3). For the Public Use.
Two opposing views have developed concerning the meaning of the term “public use” in the context of eminent domain.
§ 10.03(a)(3)(i). Use by the Public.
One view interprets public use to mean, literally, use by the public and use by many. This means that “the property acquired by
eminent domain must actually be used by the public or that the public must have the opportunity to use the property taken.”259
§ 10.03(a)(3)(ii). Advantage to the Public.
The second line of authorities takes a less literal view, interpreting public use to mean “public advantage.” Under this interpretation,
Any exercise of eminent domain which tends to enlarge resources, increase industrial energies, or promote the
productive power of any considerable number of inhabitants of a state or community manifestly contributes to the
general welfare and prosperity of the whole community and thus constitutes a valid public use.260
In interpreting the Utah Constitution, the Utah Supreme Court has expressly chosen to follow the second interpretation,261 ruling
that a use qualifies as a public use when the taking “is for a use that will promote the public interest and which use tends to develop
the great natural resources of the commonwealth.”262 To at least a degree, this is similar to the broad reading of “public use” that the
U.S. Supreme Court applied to U.S. Constitution’s Takings Clause in the seminal case of Kelo v. City of New London.263 However, the
Utah Supreme Court has noted that the meaning of “public use” in the Utah constitution has not been defined by case law and
therefore its meaning is less understood that its federal counterpart at this juncture.264
§ 10.03(a)(3)(iii). Statutory Definition of Public Use.
Today, the Utah Code provides a nonexclusive list of public uses as to which the exercise of eminent domain is appropriate.265 In
particular, the code provides that the right of eminent domain may be exercised on behalf of public uses including the following: 266
(a)
(b)
(c)
(d)
(e)
(f)
(g)
(h)
(i)
(j)
(k)
(l)
(m)

All public uses authorized by the federal government.
Public buildings and grounds;
Reservoirs, canals, aqueducts, flumes, ditches, and pipes
Raising the banks of streams, removing obstructions from streams, and widening, deepening, or straightening their channels;
Bicycle paths and sidewalks adjacent to paved roads;
Roads, byroads, streets, and alleys;
All other public uses for the benefit of any county, city, or town, or its inhabitants;
Wharves, docks, bridges, and railroads
Solar evaporation ponds.
Sites for mills and smelters.
Dumping places.
Drainage and reclamation of lands.
Telecommunications, electric light and electric power lines.

258. 1 Nichols on Eminent Domain § 1.11 (2020).
259. 2A Nichols on Eminent Domain § 7.02[2] (2020); see Provo City v. Ivie, 94 P.3d 206 (Utah 2004) (Provo City did not have the authority to condemn land
for a road because it was considered a local improvement and not a local public service or public utility).
260. Id. at § 7.02(3).
261. Nash v. Clark, 75 P. 371 (Utah 1904).
262. Id. at 373.
263. 545 U.S. 469 (2005).
264. UDOT v. Carlson, 332 P.3d 900, 906 (Utah 2014) (stating that as compared to settled precedent on the U.S Constitution’s meaning of “public use”, the
Utah Constitution’s “variant on the “public use” question is even more wide open”).
265. Utah DOT v. Carlson, 2014 UT 24, 332 P.3d 900. Utah Code section 78B-6-501.
266. Utah Code § 78B-6-501(2).
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(n)
(o)
(p)

Sites for electric and power plants, or sites for the transmission of broadcast signals from a station.
Sewers.
Cemeteries and public parks.

The statute also expressly sets out certain uses as to which the right of eminent domain may not be exercised in Utah, including
trails, paths, or other ways for walking, hiking, bicycling, equestrian use, or other recreational uses, or whose primary purpose is as a
foot path, equestrian trail, bicycle path, or walkway, unless adjacent to a paved road; and certain types of public parks.267
§ 10.03(a)(3)(iv). Changed Uses.
Property taken under Eminent Doman may be used in a way other than that for which it was acquired in a narrow set of
circumstances. Under the statute, if a property owner receives notice of condemnation action and negotiates a sale of the property
before a judgment is entered in the action, the acquired property may be put to use for a purpose other than the public use for which
is was originally acquired if the condemnor offers to sell the property back to the former owner at the acquisition price and the former
owner does not accept the offer within 90 days.268In Salt Lake City v. Evans,269 the Utah Supreme Court considered the public uses
justifying a taking by eminent domain. In that case, the City of Salt Lake condemned a parcel owned by Evans. The City intended to
transfer Evans’s parcel to a public utility, Rocky Mountain Power (RMP), in exchange for a parcel owned by RMP on which the City
wished to complete a railroad realignment project. RMP planned to construct an electrical power substation on the Evans parcel.
Under the statute, both electrical power stations and railroads are considered public uses. However, the condemnor in this case – the
City – did not plan to construct the electrical power substation on Evans’s property. The power substation would be constructed by
RMP after the parcel was exchanged for RMP’s parcel. Accordingly, the Court held that the City’s planned transfer of Evans’s parcel to
RMP was not a valid public use. It held that “[i]It is not enough to accomplish a public use on some property; the condemnor must
satisfy the public use requirement on the property subject to the condemnation.”
§ 10.03(a)(iii)(v). Construction of Statute.
A statute that grants the right of eminent domain for particular purposes is to be liberally construed in furtherance of such
purposes270 in order that the state may fulfill its obligation to provide for the general welfare of its citizens. However, any ambiguity
in a statute that grants the right of eminent domain is strictly construed against the condemning party.271
§ 10.03(b)(2). Delegation of Power to Condemn.
The state legislature has delegated its power of condemnation to departments, agencies, commissions and utilities in a variety of
statutes located throughout the Utah Code.272 However, private individuals or corporations which perform no duties of a public nature
may not exercise the power of eminent domain in the absence of constitutional or statutory authorization which confers such power
on them either in express terms or by necessary implication.273 If, after the property has been condemned, the condemnor intends to
use the property for another purpose other than the public use for which the property was condemned, or if the condemnor wishes
to sell or transfer the property, the property must first be offered to the condemnee at the original acquisition price.274

267. Utah Code § 78B-6-501(3).
268. Utah Code § 78B-6-520.3.
269. Salt Lake City Corp. v. Evans Development Group, LLC, 2016 UT 15, 369 P.3d 1263.
270. Freeman Gulch Mining Co. v. Kennecott Copper Corp., 119 F.2d 16, 19-20 (10th Cir. 1941) (following Monteaire Mining Co. v. Columbus Rexall Consol.
Mines Co.,174 P. 172, 175-76 (Utah 1918)).
271. Marion Energy, Inc. v. KFJ Ranch P’ship, 2011 UT 37 (Utah 2011). But see Garfield Cty. v. United States, 2017 UT 41 (the state doesn’t seek to obtain
rights of way by a statute strictly construed against them, but seeks to defend the rights it already possesses).
272. It is generally considered that the right to exercise the power of eminent domain resides in the legislature. 26 Am. Jur. 2d Eminent Domain § 5 (1996).
“Subject to constitutional limitations, it is the province of the legislature to prescribe how and by whom the power of eminent domain is to be exercised and the
discretion to exercise the sovereign power of eminent domain is in the legislature and those to whom it delegates such function by statute.” Id. The following
examples indicate where such delegations of the legislature’s power to condemn land may be found: Authority for use of eminent domain power by cities and
municipalities is found in the Utah Const. art. XI, § 5; by railroads — Utah Code § 56-1-5(3); by a redevelopment agency —; by the Board of Parks and Recreation—
(2)(a); by a water conservancy district—Provo City v. Ivie, 94 P.3d 206 (Utah 2004) (outlining power of municipalities to condemn property outside its jurisdiction).
273. 29A C.J.S. Eminent Domain § 25 (1992); see Provo City v. Ivie, 94 P.3d 206 (Utah 2004) (a city must first adopt its own charter following the outlined
procedures in Section 5 of Utah Const. art. XI, without being so chartered, the city must look to legislative enactment for their authority).
274. Utah Code § 78B-6-520.3(3).
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§ 10.03(c). Estates and Rights That May Be Taken.
There are three types of estates or rights that may be taken for public use.
§ 10.03(c)(1). Fee Simple.
The condemnor may take a fee simple if the taking is for
(a)
(b)
(c)
(d)
(e)

public buildings or grounds; or
permanent buildings; or
reservoirs and dams, and permanent flooding occasioned by them; or
any permanent flood control structure affixed to the land; or
an outlet for a flow, a place for the deposit of debris or tailings of a mine, mill, smelter or other place for the reduction of ores;
or
(d) solar evaporation ponds and other facilities for the recovery of minerals in solution.275
It should be noted that the statute allows the taking of only a perpetual easement rather than a fee simple if the surface of the
property condemned is underlaid with minerals, coal or other deposits sufficiently valuable to justify extraction.276 If, for example, a
condemnor sought to take a small strip of land to construct an outlet for the flow of tailings from a smelter and it was shown that rich
deposits of coal were present beneath the surface of the land, the condemnor could not take the fee, he could only take a perpetual
easement. This easement, however, would allow him to construct the outlet and enter upon the land thereafter, if necessary, to
operate, maintain and repair the outlet. If the existence of the perpetual easement will prevent the landowner from later removing
the mineral deposits, however, the court should consider the value of the minerals in determining the landowner’s damages.277
§ 10.03(c)(2). Easement.
An easement may be taken for any other use.278 There is, however, older precedent suggesting that an easememt by necessity may
not be eliminated through eminent domain.279
The owner of a servient estate may, at his or her own expense and subject to engineering and safety requirements, realign a utility
easement obtained through the exercise of eminent domain powers.280
§ 10.03(c)(3). Right of Entry.
A condemnor may take a right of entry upon and occupation of lands, including the right to take earth, gravel, stones, trees and timber
from the land.281
§ 10.03(c)(4). Types of Property That May Be Taken and Conditions Precedent to Taking.
For purposes of eminent domain, the term “property” is not limited to real property. “The power of eminent domain extends to
real estate, improvements on land, all kinds of personal property and even intangible or incorporeal rights.”282 The Code defines the
types of private property which may be appropriated to public use:
(1) All real property may be taken by the power of eminent domain.283
(2) Land belonging to the state or its political subdivisions which is not already appropriated to some public use is subject to
condemnation.284 However, federal lands are not subject to condemnation by the state. This issue is dealt with specifically in Utah
275. Utah Code § 78B-6-502(1).
276. Id.; see Cornish Town v. Koller, 817 P.2d 305 (Utah 1991).
277. Cornish Town v. Koller, 817 P.2d 305, 312 (Utah 1991).
278. Utah Code § 78B-6-502(2).
279. See Adamson et ux. v. Brockbank et al.; 185 P2d 264, 274 (Utah 1947).
280. Utah Code §§ 10-8-14.5(3), 17-15-29(2).
281. Utah Code § 78B-6-502(3).
282. Bagford v. Ephraim City, 904 P.2d 1095 (Utah 1995) (quoting 29A C.J.S. Eminent Domain § 56 (1992)).
283. Utah Code § 78B-6-503(1).
284. Utah Code §78B-6-503(2).
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Power & Light Co. v. United States.285 Utah Power operated a hydro-electric unit on the Logan River. The reservoir, flume and
conduit for storing and conveying the water from the reservoir to the Utah Power works were located on federal land. The United
States brought suit to perpetually enjoin Utah Power from maintaining possession and occupancy of the public lands. Utah Power
claimed to have validly acquired rights in the land by virtue of the laws and decisions of the state of Utah. However, title was
quieted in the United States and Utah Power appealed, claiming that federal lands within the state of Utah were subject to the
laws of the state and to its power of eminent domain. The Court of Appeals noted that the United States Constitution286 vested in
Congress the power to dispose of and make all needful rules and regulations concerning property belonging to the United States.287
The court then held:
In our opinion, the public lands involved were not subject to state power of eminent domain, either directly or indirectly,
without the consent of the United States; and to sustain its contention, the defendant must point to some express grant
by the government and at least to substituting legislation from which the grant may be inferred and by which its claims
have been recognized and preserved.288
(3) Property already appropriated to public use may be taken by the power of eminent domain, but only if the prospective
appropriation is for a “more necessary public use.”289
(4) Franchises may be taken if the taking is for free highways, railroads and another more necessary public use.290
(5) Rights of way may be condemned for any and all purposes mentioned in Utah Code § 78B-6-501.291
(6) All classes of private property may be taken if the taking is authorized by law.292
§ 10.03(d). Conditions Precedent to Taking.
The right of the condemnor to take any property is exercisable upon certain statutory conditions and an attempt to take which
does not comply with these conditions may be successfully challenged by the property owner.
§ 10.03(d)(1). Authorized Use.
The use to which the land is to be applied must be a use authorized by law, that is, the intended use would not violate any state
statutes or ordinances.293
§ 10.03(d)(2). Taking Necessary to Use.
The taking of the property must be necessary to the use for which it is taken.294 Determination of necessity is generally within the
discretion of the legislature (and of the departments, agencies and political subdivisions to which the legislature delegates that
power).295
The court has the power to decide as a question of law if the necessity required for eminent domain exists. However, a landowner

285. 230 F. 328 (8th Cir. 1915).
286. U.S. Const. art. IV, § 3.
287. Utah Power & Light Co. v. United States, 230 F. 328, 335 (8th Cir. 1915).
288. Id. at 339.
289. Utah Code § 78B-6-503(3) and §78B-6-504(1)(d); see also Freeman Gulch Mining Co. v. Kennecott Copper Corp., 119 F.2d 16, 20 (10th Cir. 1941);
Monetaire Mining Co. v. Columbus Rexall Consol. Mines Co., 174 P. 172, 176 (Utah 1918); CP Nat’l Corp. v. Public Serv. Comm’n of Utah, 638 P.2d 519 (Utah
1981); State ex rel. Div. of Forestry, Fire, & State Lands v. Six Mile Ranch Co., 132 P.3d 687 (Utah Ct. App. 2006) (declaring a road to be public by dedication based
on its continuous use as a public thoroughfare). Schroeder Investments, L.C. v. Edwards, 2013 UT 25.
290. Utah Code § 78B-6-503(4).
291. Utah Code 78B-6-503(5).
292. Utah Code 78B-6-503(6); Smith v. Price Dev. Co., 125 P.3d 945 (Utah 2005) (holding that split recovery provision, which allowed the state to share in
the punitive damages awarded to limited partners, “effected an unconstitutional taking”). B.A.M. Dev., L.L.C. v. Salt Lake County, 196 P.3d 601, 604 (Utah App.
2008) (a “rough equivalency” analysis, which compares respective costs of the exaction and the impact it has on the developer and county, is used to determine
the constitutionality of a municipally required exaction).
293. Utah Code § 78B-6-504(1)(a).
294. Utah Code § 78B-6-504(1)(b)see, e.g., Monetaire Mining Co. v. Columbus Rexsall Consol. Mines, Co., 174 P. 172, 177 (Utah 1918).
295. See generally 1A Nichols on Eminent Domain § 4.11 (2020).
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is not entitled to a jury determination on the issue of necessity.296 The courts will overturn the government agency’s conclusion that
the property to be taken is necessary to the public use only if there is a plain abuse of discretion or showing of bad faith on the part
of the public body seeking to take the property.297
§ 10.03(d)(3). Timing of Use.
The taking of property is proper only if “construction and use of all property sought to be condemned will commence within a
reasonable time as determined by the court, after the initiation of proceedings under this part.”298
§ 10.03(e). Compensation and Valuation.
Both the federal299 and state300 constitutions require that, when private property is taken for public use, the owner be justly
compensated. Hence, the valid exercise of the power to condemn property is conditioned upon payment of just compensation to the
owner.301 Just compensation means that the owners must be put in as good a position money wise as they would have occupied had
their property not been taken.302 In Utah, when the government provides an adequate process for acquiring just compensation then
the property owner will no longer have an action against the government for a taking. Also, an inverse condemnation action is the
proper post-taking remedy which will remain ripe until the plaintiff benefits from the remedy.303
§ 10.03(e)(1). Ascertainment of Different Types of Compensation.
The finder of fact, whether it be court, jury or referee, is to hear evidence and ascertain: the value of the land taken; severance
damages; and damages to other property not taken, but which has diminished in value due to construction of the proposed
improvement.304
§ 10.03(e)(1)(i). Value of the Land Taken.
Under the statute, the finder of fact has the responsibility of ascertaining the value of the property, including improvements, to be
condemned.305
§ 10.03(e)(1)(ii). Highest and Best Use.
The Utah Supreme Court 306 has held that, in eminent domain proceedings, “the owner is entitled to the value of the property for
the highest and best use to which it could be put at the time of the taking and is not limited to the use then actually made of it.”307 A
296. Cornish Town v. Koller, 817 P.2d 305, 310 (Utah 1991).
297. 1A Nichols on Eminent Domain § 4.11[3] (2020); Postal Tel. Cable Co. of Utah v. Oregon S.L.R. Co., 65 P. 735, 739 (Utah 1901).
298 Utah Code 78B-6-504(1)(c).
299. U.S. Const. amend. V.
300. Utah Const. art. I, § 22.
301. 3 Nichols on Eminent Domain §§ 8.01 (2020); Utah Cnty. v. Ivie, 137 P.3d 797 (Utah 2006) (recognizing local government’s authority to condemn a
property for construction of a road that would relieve traffic congestion in Provo because “the federal constitution requires only that a property owner have an
adequate mechanism for obtaining compensation”).
302. State v. Noble, 305 P.2d 495, 497 (Utah 1957); Provo City v. Ivie, 191 P.3d 841, 845 (Utah App. 2008) (appellants waived the opportunity for appellate
review of the issue that just compensation includes attorney’s fees accumulated during legal action).
303. Patterson v. American Fork City, 67 P.3d 466, 477 (Utah 2003); see infra § 10.04. Inverse Condemnation. Takings claim is unripe until they avail
themselves of this remedy.
304. Utah Code 78B-6-511. See Utah DOT v. Target Corp., 2018 UT App 24 - Claimants were entitled to severance damages for loss of visibility even though
the view-impairing structure was not entirely constructed within the taken parcel.,
305. Utah Code 78B-6-511. The statute directs that the fact-finder ascertain the value of each separate estate or interest in the property to be condemned.
Id. See Utah DOT v. LEJ Inv. LLC 2018 UT App 213 ( In a condemnation action, the trial court properly calculated severance damages because it explained why it
could not provide a mathematically precise calculus; even assuming that the trial court erred, the Utah Department of Transportation invited the trial court to
analyze the issue in the manner that it complained was erroneous).
306. Moyle v. Salt Lake City, 176 P.2d 882 (Utah 1947).
307. Id. at 888; see also City of Hilldale v. Cooke, 28 P.3d 697 (Utah 2001); State ex rel Road Comm’n v. Wood, 452 P.2d 872 (Utah 1969); Rocky Mt. Power,
Inc. v. Marriott, 2018 UT App 221.
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frequently litigated point in condemnation proceedings is what the highest and best — or more profitable — use of the condemned
property is.
Since the fair market value of the condemned property is generally calculated at the present use,308 the condemnee has the
evidentiary burden of proving a more valuable use.309 It is important to note that evidence based on speculative use is not
admissible.310 The highest and best use sought to be proved must necessarily be a feasible use.311 The courts must establish the three
elements of feasibility: (1) physical feasibility, (2) legal feasibility and (3) economic feasibility.312 They must all be established,
otherwise the court should not consider the suggested use, but should value the land at its existing use.313 Clearly, expert testimony
will play a large role in establishing these elements of feasibility.
§ 10.03(e)(1)(iii). Physical Feasibility.
The pertinent question here is whether the land is adaptable to the suggested use, whether its size, shape and topographical features
accommodate the higher use.314 If the answer to this first inquiry is in the affirmative, “the second area of inquiry is ‘whether the character of the
neighborhood and trends in development of the property in the general vicinity (e.g. proximity to shopping area, highways and streets;
availability of transportation, utilities, etc.) will allow the higher use.’”315
§ 10.03(e)(1)(iv). Legal Feasibility.
A determination of the property value must reflect both governmental and private restrictions.316 Private covenants running with
the land should be taken into account and, more importantly, zoning restrictions. If property is zoned for a particular use, property
value must be based on that use, unless there is a reasonable probability that the zoning may be changed.317
The case of Rocky Mt. Power, Inc. v. Marriott318 s sets for the standard for establishing the legal feasibility of a higher use. “To
establish legal feasibility, the landowner must prove that ‘the land is legally available for the potential use, or that any legal restrictions
currently preventing the potential use have a reasonable probability of being modified so that they no longer pose a barrier.’"319 If
there is a legal barrier to use, the jury should only consider the value of the use if the prospect of removing the barrier is likely to have
an “appreciable influence” on the property at the time it is condemned. In other words, the jury should only consider uses that would
be “relevant to prudent sellers and purchasers on the open market . . . And when removing a legal barrier to a proposed use is
reasonably probable, such a potential use may enter that equation.”320 To prove that removing a legal barrier is probable, a
landowner’s testimony alone is insufficient; instead, a the landowner must offer the testimony of a “qualified expert.”321
§ 10.03(e)(1)(v). Economic Feasilibity.
The last prong of the feasibility test is economic feasibility322 This is proven by showing that there is sufficient demand for the

308. City of Hildale, 2001 UT 56, ¶ 23, 28 P.3d 697; see also Rocky Mt. Power, Inc. v. Marriott, 2018 UT App 221.
309. Id. ¶ 36
310. Id. ¶ 23; see also Rocky Mt. Power, Inc. v. Marriott, 2018 UT App 221 ¶ 24.
311. Id. ¶ 24; see also Rocky Mt. Power, Inc. v. Marriott, 2018 UT App 221 ¶ 20.
312. Id.; Rocky Mt. Power, Inc. v. Marriott, 2018 UT App 221 ¶ 25.
313. Id.
314. Id. ¶ 24; see also Kennecott Copper Corp. v. Salt Lake County, 250 P.2d 938 (Utah 1952).
315. 1973 Utah L. Rev. at 705.
316. Id.
317. 2001 UT 56, ¶ 24 (citing Redevelopment Agency v. Barrutia, 526 P.2d 47, 48 (Utah 1974)).
318. Rocky Mt. Power, Inc. v. Marriott, 2018 UT App 221 ¶ 27.
319. Id.
320. Id.
321. Id.
322. City of Hildale, 2001 UT 56, ¶ 25, 28 P.3d 697; see also Rocky Mt. Power, Inc. v. Marriott, 2018 UT App 221.
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potential use.323
§ 10.03(e)(2). Valuation.
The ultimate issue in an eminent domain proceeding is the fair market value of the property. Evidence as to the highest and best
use of the property is a major factor within the context of assessing the market value of the property. There are three approaches to
the issue of valuation: (1) market data approach, (2) cost approach and (3) capitalization approach.
§ 10.03(e)(2)(i). Market Data (Comparable Sales) Approach.
This approach is used often and is considered the most reliable approach.324 An estimate of the property’s value is arrived at by
comparing the condemned land with similar properties which have been sold recently or are currently being offered for sale in the
same or competing areas.325
§ 10.03(e)(2)(ii). Cost Approach.
The cost approach is based on the cost of replacement or reproduction of improvements (less depreciation) plus the value of the
land.326
§ 10.03(e)(2)(iii). Capitalization (Income) Approach.
The capitalization approach measures the value of commercial or other income-producing property on the basis of actual or
potential income.327 In other words, the value of the property is measured by the “net income which a fully informed person is
warranted in assuming the property will produce during its remaining useful life.”328 Its value is arrived at by capitalization of that
“income stream.” The Utah Supreme Court, in Salt Lake County v. Kazura,329 expressly approved of the use of the capitalization
approach.330
Often, these methods are used together, “with varying emphasis placed thereon, depending upon the individual circumstances
and available information, in arriving at a composite appraisal of value.”331
§ 10.03(e)(2)(iv). Valuation of Fixtures.
Fixtures in a building are a factor in valuation of the premises. They are properly valued as part of the real estate and may enhance
its value.332 However, they are not valued separately and combined with the value of the realty but are merely included in the value
of the realty.333
§ 10.03(e)(2)(v). Cost of Removing Personal Property.
Since the condemning authority takes only realty and acquires no interest in personal property, the cost of selling such property or

323 Id.; see also State ex rel. Rd. Comm'n v. Hopkins, 29 Utah 2d 131, 133-34, 506 P.2d 57, 58-59 (1973) (ruling that the trial court had not erred by admitting
evidence of a proposed subdivision where such a use would have comported with existing zoning and evidence had been admitted that "75 homes per year" had
been sold in the area "for the past three years").
324. Eminent Domain: Proving Highest and Best Use of Undeveloped Land in Utah, 1973 Utah L. Rev. 705, 707-13.
325. Id. Salt Lake County v. Kazura, 452 P.2d 869, 870 (Utah 1969).
326. 1973 Utah L. Rev. at 715; see also Salt Lake County v. Kazura, 452 P.2d 870, 871 (Utah 1969).
327. Id.
328. 1973 Utah L. Rev. at 715.
329. 452 P.2d 869 (Utah 1969).
330. 452 P.2d at 870-71.
331. 452 P.2d at 871.
332. State Rd. Comm’n v. Brown, 531 P.2d 1294, 1296 (Utah 1975).
333. Id.
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of removing it from the condemned realty is not properly included in the compensation.334
§ 10.03(e)(2)(vi). Potential Development.
Utah has seen a complete turnaround in the area of potential development. In contrast to earlier cases,335 recent cases have
brought Utah in line with other jurisdictions to conform with what appears to be the general rule. Under the new rule, any
enhancement in value which is brought about in anticipation and by reason of a proposed improvement is to be excluded in
determining the market value of such land.336 In Board of County Commissioners of Tooele County v. Ferrebee,337 a landowner’s
property was condemned for use by the county airport but due to budgetary restraints the county obtained only a portion of the land.
At the conclusion of the condemnation proceeding for the first portion of the land, the county immediately approached the landowner
about acquiring the remaining portion. The landowner refused to sell at the value of the county’s appraisal, instead he insisted he be
given a bonus as an enhancement due to proximity to the airport. The trial court added a 125% bonus and the county appealed. The
Utah Supreme Court held that the remaining portion of land was within the “scope of the project”338 of the airport layout plan for
which the first portion of landowner’s property had been earlier condemned. Therefore, the appraisal of the second portion should not
have included an enhancement based on the increase in property value attributable to the proximity to the airport. The court determined
that the county intended to acquire both portions of land from the beginning of the project.
§ 10.03(e)(3). Time for Valuation.
In Utah State Road Commission v. Friberg,339 however, the landowners joined with other neighbors in federal actions challenging
the highway project under which the property was condemned. The federal action asserting violations of the federal environmental
laws was finally concluded and the state’s right to condemn the landowner’s property was not established for approximately seven
and one-half years. The court held that the usual rule measuring the value at the date of the service of summons would not be
applicable because it would violate the federal supremacy clause of the United States Constitution. The landowner was permitted to
recover damages based on the date the state’s right to exercise eminent domain was finally determined. The statute identifying the
date of the service of summons as the time for valuation of the property was held to be a rebuttable presumption. The presumption
could be rebutted by proving the unfairness of setting the damages as of the date of the summons and by showing that the difference
in value at a later date is not insignificant.
§ 10.03(e)(4). Severance Damages.
When the property taken by eminent domain is only part of a larger parcel, the owner is not limited to compensation for the land
actually taken. He is entitled to full compensation for the taking of land and all its consequences,340 including damage done to that
portion of the land not sought to be condemned.341 Where such damages result as part of a larger project and not from activity on
the condemned portion of land, damages may still be awarded under a factual determination that the taking was essential to the
larger project.342

334. Id.
335. See e.g., Weber Basin Water Conservancy Dist. v. Ward, 347 P.2d 862 (Utah 1959); State v. Wood, 452 P.2d 872 (Utah 1969).
336. Redevelopment Agency v. Grutter, 734 P.2d 434 (Utah 1986); see also Utah Code § 57-12-13(3): “Any decrease or increase of the fair market value of
real property prior to the date of valuation caused by the public improvement for which such property is acquired ... will be disregarded in determining the
compensation for the property.” See also Utah DOT v. Admiral Bev. Corp., 2011 UT 62, 275 P.3d 208; Utah DOT v. LEJ Invs. LLC, 2018 UT App 213, 437 P.3d 569,
572, Utah DOT v. Coalt Inc., 2016 UT App 169, 382 P.3d 602, 611 (all recent cases confirming this rule).
337. 844 P.2d 308 (Utah 1992).
338. United States v. Reynolds, 397 U.S. 14 (1970) (the “scope of the project” test requires only a showing that “during the course of the planning or original
construction, it became evident that land so situated would probably be needed for the public use”).
339. 687 P.2d 821 (Utah 1984).
340. 26 Am. Jur. 2d Eminent Domain § 281 (2020); But see Utah Dep’t of Transp. v. Ivers, 128 P.3d 74 (Utah Ct. App. 2005) (commercial lot owner not entitled
to severance damages for diminished visibility or access where department of transportation condemned a part of its lot for highway widening) In Utah DOT v.
Admiral Bev. Corp., 2011 UT 62, the court overruled this part of Ivers, “We therefore conclude that Ivers was wrongly decided and overrule the part of that
decision that prevents a landowner from recovering severance damages based on the fair market value of his property before and after the taking. In so doing,
we restore our long-standing precedent allowing recovery for all damages that are caused by a taking. When a portion of a landowner's property is taken, he is
entitled to put on evidence of all factors that impact the market value of his remaining property.”).
341. Utah Code 78B-6-511(1)(b)
342. Ivers v. Utah Dep’t of Transp., 554 P.3d 802 (Utah 2007) (remanding to determine whether the taking of a portion of land for use in a frontage road was
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§ 10.03(e)(4)(i). Injury Need Not Be Unique or Physical.
Utah law with respect to severance damages has undergone substantial change in the last decade. In State Road Commission v.
Williams,343 the defendant sought, as a part of severance damages, recovery for the diminution of value of the remaining land caused
by highway noise. The trial court ruled as a matter of law that noise damage was not compensable because it was neither special nor
unique to the defendant.344 On appeal, the Utah Supreme Court did not rule on whether severance damages had to be special or
unique, but unanimously denied recovery, apparently on the grounds that the noise was not caused by the severance and was not a
physical injury to the land.345 So, there was some authority that the damage to the remaining portion of the land was not compensable
unless there was a physical injury and that the defendant’s injury must be special or unique, “in excess of that sustained by the public
generally.”346
Two years later, in State Road Commission v. Rohan,347 the plaintiff sought to appropriate one-fifth of the defendant’s residential
lot to accommodate a new freeway. The jury fixed the damages at $4,200. The Road Commission appealed the decision, alleging error in
allowing the defendant’s expert to consider noise from the new freeway in his appraisal of the remaining land’s value. The court noted that:
[I]n order to correctly evaluate the severance damages ... it is obvious that it should be viewed in the composite as it will
be after the taking and after the improvement has been constructed. In making the appraisal, it is not only permissible
but necessary to consider all of the facts and circumstances that a prudent and willing buyer and seller, with knowledge
of the facts, would take into account in arriving at its market value.348
The high court upheld the award, since there was no attempt to value the noise damage as a separate item.
Although the scope of Rohan is restricted (it applies only to severance damages) and the literal holding is fairly narrow (noise
damage is compensable if not valued as an isolated and separate item of damage), its impact is potentially far-reaching. First, the court
impliedly rejected the “special and unique” damage limitation.349 Compensation is allowable for “any diminution in the fair market
value of the remaining land due to the severance of the part taken and the construction of the improvement.”350 Furthermore, under
Rohan, the compensability of the damage does not depend on whether the injury is physical or non-physical, rather, all factors which
a prudent and willing buyer would consider are to figure in the ascertainment of compensation.
A post-Rohan decision, Utah State Road Commission v. Miya,351 illustrates the demise of the physical injury restriction. In Miya the
condemnor took a portion of defendant’s land, the highest and best use of which was determined to be residential, for construction
of a viaduct over some nearby railroad tracks. The owner had planned to build several homes facing the street over which the viaduct
arched. If the owner had proceeded with this plan, the homes would face the overpass. As a result, the view would be obstructed and
the value diminished. To avoid this, the owner would need to make drastic revisions in plans to assure that no house would face the
overpass. The court stated that: “The rights of access, light and air are easements appurtenant to the land of an abutting owner on a
street; they constitute property rights forming part of the owner’s estate.”352 These rights, the court held, could be regulated, but
could not be taken away or impaired without just compensation.353 Likewise, an owner of land abutting on a street is also in possession

essential to the highway construction project that damaged the view from the property). “[E]ssential to the project as a whole” standard changed – see note in
10.03(e)(4)(ii).
343. 452 P.2d 881 (Utah 1969).
344. Id. at 882; Note, Highway Noise Damage and Utah Eminent Domain Law, 1972 Utah L. Rev. 116, 117.
345. 452 P.2d at 882-83. The Supreme Court incorrectly treated the noise damage issue as though it were not part of the severance damage, alleging that
no complaint was made of the severance damage findings. 452 P.2d at 882. However, it was the trial court’s reduction in severance damages (from $7,096 to
$3,896 because, the court had ruled, noise damage was not compensable) from which the defendant had appealed. 1972 Utah L. Rev. 116, 117 n. 12.
346. 452 P.2d at 883.
347. 487 P.2d 857 (Utah 1971).
348. 487 P.2d at 859.
349. 1972 Utah L. Rev. at 119.
350. 487 P.2d 857, 860 (Utah 1971) (concurring opinion).
351. 526 P.2d 926 (Utah 1974).
352. Id. at 928.
353. Id. at 928-29. The case of State Rd. Comm’n v. Utah Sand & Gravel Prod., Corp., 454 P.2d 292 (Utah 1969) noted an important limitation regarding the
right of access: severance damages are not allowable where the taking of an access only causes inconvenience to the condemnee, since access is reasonably
available at another place. 454 P.2d at 294.
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of an easement of view, which is a property right not subject to taking without just compensation.354
In Utah Department of Transportation v. Admiral Beverage Corp., the Utah Supreme Court recently issued an opinion holding that
a severance claimant can recover the full diminution in fair market value.355 The Court overruled portions of Ivers v. Utah Department
of Transportation, 554 P.3d 802 (Utah 2007), to hold that a claimant can recover severance damages for loss of visibility from changes
made to a public road. The court also made it clear that when a landowner suffers a physical taking they are constitutionally entitled
to the diminution of the fair market value of their property. Therefore, this case is further evidence that to determine severance
damages the court will evaluate diminution of the land’s value to a prudent and willing buyer.
§ 10.03(e)(4)(ii). Measure of Damages in Severance Cases.
The compensation to which an owner is entitled for severance damages is the differences in the fair market value of the property
before and after the taking.356 The relevant statute for calculating severance damages, Utah Code 78B-6-511(1)(b) says that if the
property sought to be condemned constitutes only a part of a larger parcel, the court, jury, or referee should assess, “the damages
which will accrue to the portion not sought to be condemned by reason of its severance from the portion sought to be condemned
and the construction of the improvement in the manner proposed by the plaintiff.”
The Utah Supreme Court has recently interpreted this statute in Utah Dept. Trans. v. Target Corp. to mean that a person is entitled
to damages without regard to whether the severance was “essential to the project as a whole” but instead, “[w]here the proposed
improvement is partially located on the taken parcel, a party is entitled to severance damages stemming from the improvement if it
qualifies as the "improvement in the manner proposed."357 The court went on to say that the “clarified standard allows for severance
damages caused by a proposed improvement to the condition of land that (1) is to be completed at or near the time of the taking and
(2) serves the same purpose for which the severed property was taken—i.e., damages caused by the ‘construction of the improvement
in the manner proposed.’" In this case, UDOT was required to pay severance damages for Target’s loss of visibility and accessibility,
even though the only thing built on the condemned land was a berm to support the freeway.
§ 10.03(e)(4)(iii). “Severance Damages” and Injury to Non-Adjacent Parcel.
In Provo River Water Users’ Ass’n v. Carlson,358 the condemnor took a parcel of land belonging to the defendant which had been
used as pasture. The defendant also owned a separate tract containing his home and facilities for milking cows. The owner claimed
damages not only for the land taken, but also “severance damages” to the non-adjacent land. The Supreme court of Utah reversed an
award of severance damages, declaring that, for the defendant to recover under such a theory, he would have to show that no other
land equally suited to the defendant’s use was available in the area of the condemned land.359
§ 10.03(e)(5). Damages to Property of Which No Part Is Taken.
Even though no part of the property is taken, if the construction of the proposed improvement will damage such property, the
finder of fact is to determine the amount of damages.360 Contrary to the rule for severance damages, there are three distinct
limitations upon the right to recover damages for injury to land of which no part is taken.
§ 10.03(e)(5)(i). Actionable at Common Law.
Damages to land when no part of it is taken are limited to injuries that would be actionable at common law.361 The property owner
could recover if he could show, for example, that the construction of the improvement constituted a private nuisance and that the
condemnor had committed a trespass upon the owner’s land.

354. Utah State Rd. Comm’n v. Miya, 526 P.2d at 929 (Utah 1971); State v. Harvey Real Estate, Ltd. P’ship, 57 P.3d 1088 (Utah 2002).
355. 275 P.3d 208 (Utah 2011).
356. State Rd. Comm’n v. Cooperative Security Corp. of Church of Jesus Christ of Latter-day Saints, 247 P.2d 269 (Utah 1952); Utah Dept. of Transportation
v. Admiral Beverage Corp., 275 P.3d 208, 217 (Utah 2011).
357 Utah DOT v. Target Corp., 2020 UT 10, ¶ 55, 459 P.3d 1017, 1030.
358. 133 P.2d 777 (Utah 1943).
359. Id. at 103-04, 133 P.2d at 781; see State Rd. Comm’n v. Cooperative Sec. Corp. of Church of Jesus Christ of Latter-day Saints, 247 P.2d 269, 271 (Utah
1952).
360. Utah Code 78B-6-511(1)(c).
361. Board of Educ. of Logan City Sch. Dist. v. Croft, 373 P.2d 697, 699 (Utah 1962).
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§ 10.03(e)(5)(ii). Special or Unique Damages.
Damages in situations where no land is taken are limited to injuries which cause the landowner “to sustain a special damage with
respect to his property in excess of that sustained by the public generally.”362
§ 10.03(e)(5)(iii). Definite Physical Injury Cognizable to the Senses.
To be compensable, damage to property not taken must consist of “a definite physical injury cognizable to the senses with a
perceptible effect on the present market value.”363 Mere annoyance will not suffice, as is shown in Twenty-Second Corporation of
Church of Jesus Christ of Latter-day Saints v. Oregon Short Line R. Co.364 In that case a church building was located on a parcel which
was near several railroad tracks. The plaintiff religious group complained that a taking had occurred as a result of frequent
interruptions of church services (4 or 5 times per meeting for 10 to 20 seconds at a time) caused by whistles, rumblings, ringing bells,
jostling cars and clouds of smoke from passing trains. However, the court held that the interferences and annoyances were not sufficient to
constitute a taking; the requisite physical injury was absent and recovery was denied.365
Any damage which fails to satisfy all three limitations listed above is consequential and not within the constitutional provision
barring any taking without just compensation.366
§ 10.03(e)(5)(iv). Measure of Damages.
The measure of damages for property not actually taken but affected by condemnation is, as with severance damages, the
difference in market value of the property before and after the taking.367
§ 10.03(e)(5)(v). Benefits Resulting from the Accommodation.
The finder of fact is also required to determine whether and to what extent, the portion of the land not sought to be condemned
will be benefited by the construction of the proposed improvement.368 For example, suppose a portion of the owner’s land were taken
to provide a state or municipal park. It is possible that the remaining portion of the owner’s property will increase in value as a result.
In such a case the finder of fact must offset the resulting benefit against the damage caused. If in a given case the damages to the
remaining portion were assessed at $11,000, but a benefit would result in the amount of $2,500, the compensation would be $8,500.
Needless to say, if the amount of benefit is equal to the amount of the damages, no compensation will be awarded.369 If no severance
damages are awarded, however, it is improper to consider the enhancement in value of the portion of the property not being
condemned.370
§ 10.03(f). Eminent Domain Proceedings.
§ 10.03(f)(1). Venue.
An eminent domain proceeding must be tried in the county in which the subject of the action and some part thereof, is situated.371
Where the property sought to be condemned is situated in two counties, the plaintiff may bring the action in either county.372

362. Id.
363. Id.
364. 103 P. 243 (Utah 1909).
365. 103 P. at 246-47. The Croft case mentioned several physical injuries which would be compensable: “[D]rying up wells or springs, destroying lateral
supports, preventing surface waters from running off adjacent lands or running surface waters onto adjacent lands and the depositing of cinders and other
foreign materials on neighboring lands by the permanent operation of the business or improvement established on the adjoining lands.” 373 P.2d at 699-700.
366. See State Rd. Comm’n v. Williams, 452 P.2d 881, 882-883 (Utah 1969).
367. City of Hilldale v. Cooke, 28 P.3d 697 (Utah 2001); Salt Lake County Cottonwood Sanitary Dist. v. Toone, 357 P.2d 486 (Utah 1960).
368. Utah Code 78B-6-511(1)(d) No compensation will be awarded “except the value of the portion taken.”
369. Utah Code 78B-6-511(1)(d)
370. Siegel v. Salt Lake County Cottonwood Sanitary Dist., 655 P.2d 662 (Utah 1982).
371. Utah Code § 78B-3-301.
372. Utah Code § 78B-3-301.
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§ 10.03(f)(2). Contents of the Complaint.
By statute,373 the complaint must contain the following:
(1) The name of the corporation, association, commission or person in charge of the public use for which the property is sought.374
Such individual or body is to be styled the plaintiff.375
(2) The names of all owners and claimants of the property, who must be styled defendants.376 If the owners or claimants are not
known, this fact must be stated.377
(3) A statement of the right of the plaintiff to condemn the property.378
(4) If a right of way is sought, a showing of its location, route and termini, accompanied by a map thereof.379
(5) A description of each piece of land sought to be taken, including a statement of whether such piece includes the whole or only
part of an entire parcel or tract.380
(6) If any interest in land is sought for a right of way or associated facilities for a subject activity (i) the permission of the governor
with the concurrence of the Legislature authorizing: (A) use of the site for the subject activity; and (B) use of the proposed
route for the subject activity; and (ii) the proposed route.
§ 10.03(f)(3). Separate Trial for Separate Parcels.
If several parcels of land lying in the same county are required for the same use, it is within the discretion of the trial court to
consolidate the cases for trial or to grant separate trials.381 The plaintiff has the option to move for consolidation or for separate trial,
but the convenience of both parties may be considered by the trial court in granting such a motion.382
§ 10.03(f)(4). Parties to the Proceeding.
The following parties may intervene in the proceeding even if they are not named in the complaint: (1) anyone in possession of the
property sought to be condemned, (2) anyone claiming an interest in the property to be taken and (3) anyone claiming damages due
to the taking of the property.383
§ 10.03(f)(5). Jurisdiction.
The statute declares that any and all persons claiming an interest may appear, plead and defend. The United States Supreme Court
has held that, since proceedings for the condemnation of land are in rem,384 the jurisdiction of the court does not depend upon
participation of a party contesting the condemnation.385 Although it is clear that the absence of such parties is not fatal to the
jurisdiction of the court, it is equally clear that the judgment will be a nullity as to omitted parties.386

373. Utah Code § 78B-6-507.
374. Utah Code § 78B-6-507.
375. Utah Code § 78B-6-507.
376. Utah Code § 78B-6-507.
377. Utah Code § 78B-6-507.
378. Utah Code § 78B-6-507.
379. Utah Code § 78B-6-507.
380. Utah Code § 78B-6-507; see Ash v. State, 572 P.2d 1374,1377-79 (Utah 1977); Town of Perry v. Thomas, 22 P.2d 343, 346 (Utah 1933).
381. Utah Code § 78B-6-507; see generally Porcupine Reservoir Co. v. Keller, 392 P.2d 620 (Utah 1964).
382. Utah Code § 78B-6-507.
383. Utah Code § 78B-6-508.
384. United States v. Petty Motor Co., 327 U.S. 372, 376 (1946).
385. United States v. Carmack, 329 U.S. 230, 235 n. 2 (1946).
386. Brigham City v. Chase, 85 P. 436, 439 (Utah 1906).
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§ 10.03(f)(6). Remoteness of Interest.
The defendant claiming an interest can prevail only “if the facts clearly establish that he has a present, direct and real interest in
the land sought to be condemned by the State.”387 In State v. Tedesco,388 a claim was filed by an owner of property adjacent to the
property sought to be condemned. The claimant alleged that he had an interest in the property sought to be condemned by virtue of
the fact that he and the owner of the parcel sought to be condemned had an understanding that both parcels were to be platted as
part of the same development and sold under restrictive covenants in favor of the respective owners. It was held that such an
agreement did not sufficiently evidence a vested interest in the condemned property. “[T]o graft charges onto and create interests in
real property, which is the subject of a condemnation, there must be clear and convincing evidence establishing such charge or
interest.”389 The court ruled that such a showing had not been made in this case.390
§ 10.03(f)(6.1). Ripeness.
A takings claim remains unripe until the claimants utilize the post-taking remedy of an inverse condemnation action.391
§ 10.03(f)(7). Notice.
In proceedings of a judicial nature involving the taking of property, due process requires that the owners, as a matter of right, be
afforded notice of the acquisition and an opportunity to be heard with respect to the question of compensation.392 The notice should
contain the time of the hearing so that the defendant is enabled to present its side.393 Although the defendant is entitled to a hearing
before an impartial tribunal respecting the amount of compensation, he has no constitutional right to: (1) a hearing with respect to
the necessity or expedience of the public improvement for which the land is sought to be taken and (2) a hearing concerning the
necessity or expedience of taking the particular land for the improvement.394
Personal notice is not an indispensable element of due process in condemnation proceedings.395 It is generally held that
constructive notice for a resident whose address is known is insufficient notice, but if the owner’s whereabouts are unknown,
constructive service (e.g. by publication in a newspaper or by posting upon the property affected) will satisfy due process
requirements.396 The reasonableness of the notice is, of course, the ultimate test.
Utah Code § 63G-7-401 also requires a written notice be provided to a government entity when making a claim against that entity.
However, because inverse condemnation actions are brought under Article I, Section 22 of the Utah Constitution, they are not subject
to the notice requirements of § 63G-7-401.397
§ 10.03(f)(8). Powers of the Court or Judge.
The court or judge of the court is empowered to:
(1) “hear and determine all adverse or conflicting claims to the property sought to be condemned, and the damages; and”.398
(2) Determine the respective rights of different parties seeking condemnation of the same property.399

387. 286 P.2d 785, 786 (Utah 1955) (emphasis added).
388. 286 P.2d 785 (Utah 1955).
389. 286 P.2d at 788-89.
390. Id. at 789.
391. Patterson v. American Fork City, 67 P.3d 466 (Utah 2003); Lovendahl v. Jordan Sch. Dist., 63 P.3d 705 (Utah 2003); Gardner v. Bd. of County Comm'rs,
2008 UT 6.
392. See 1 Nichols on Eminent Domain § 4.103 (2020). Utah Code § 78B-6-504(2)(c).
393. Id. at § 4.103[1].
394. Id.
395. Id. at § 4.103[2].
396. Id.
397. Heughs Land, L.L.C. v. Holladay City, 113 P.3d 1024, 1026–1027 (Utah Ct. App. 2005). The case is still good law, but the statute was repealed in 2004.
398. Utah Code § 78B-6-509.
399. Utah Code § 78B-6-509.
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§ 10.03(f)(9). Occupancy Pending the Action.
While the action is pending, the question of occupancy may arise.400
§ 10.03(f)(9)(i). Motion For Immediate Occupancy.
At the commencement of the suit, the plaintiff may move for an order permitting occupancy of the premises pending the action
and the appeal.401
§ 10.03(f)(9)(ii). Notice.
The plaintiff is required to serve notice upon the defendant. (If the defendant is a non-resident or has not appeared in the action,
service is by notice on the clerk of the court directed to the defendant).402
§ 10.03(f)(9)(iii). Discretion of Court.
A motion for immediate occupancy is directed to the sound discretion of the trial court,403 and an order granting immediate
occupancy is reversible only because of an obvious abuse of discretion.404
The trial court’s order granting immediate occupancy will be reversed, however, if the court has failed to state the reasons for requiring
speedy occupation.405
§ 10.03(f)(9)(iv). Proof.
Upon the making of such a motion the court is to take proof by affidavit or otherwise as to:
(a) the value of the premises sought to be condemned, measured by an undivided interest in the premises sought to be condemned;
(b) any severance damages which will accrue from the condemnation to the undivided interest in any remaining property not
sought to be condemned; and
(c) the reasons for requiring a speedy occupancy.406
§ 10.03(f)(9)(v). Grant of Motion — Deposit.
If the court grants the motion, the court is to enter an order requiring the deposit of a sum equal to the condemning authority’s
appraised value of the property as a condition precedent to the occupancy.407
§ 10.03(f)(9)(vi). Interlocutory Nature of Order.
The order granting immediate occupancy and requiring the deposit is interlocutory in nature.408 It is not res judicata as to the
plaintiff’s right to condemn and occupy the premises.409
§ 10.03(f)(9)(vii).

Admissibility of Appraised Valuation in Final Hearing.

The appraised valuation is relevant only for purposes of the motion for immediate occupancy; it is inadmissible as evidence in the

400. Provo City v. Ivie, 94 P.3d 206 (Utah 2004).
401. Utah Code § 78B-6-510
402. Utah Code § 78B-6-510
403. State Rd. Comm’n v. Denver & Rio Grande W. R.R. , 332 P.2d 926, 927 (Utah 1953).
404. 332 P.2d at 927.
405. Department of Transp. v. Hatch, 613 P.2d 764 (Utah 1980). But see Utah County v. Ivie, 2006 UT 33.
406. Utah Code § 78B-6-510(2)(a).
407. Utah Code § 78B-6-510; See Utah County v. Brown, 672 P.2d 83 (Utah 1983).
408. State Road Comm’n v. Denver & Rio Grande Western R.R. Co., 332 P.2d 926 (Utah 9153).
409. Utah State Road Comm’n v. Fribert, 687 P.2d 821 (Utah 1984); Utah Copper Co. v. Montana-Bingham Consol. Mining Co., 69 Utah 423, 255 P. 672
(1926).
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final hearing.410 Thus, a landowner “does not have any right to the interest accrued on the funds deposited when a motion to occupy
is filed.”411
§ 10.03(f)(10). Final Judgment.
If the final award of compensation exceeds the amount of the deposit, the court will enter judgment against the plaintiff for the
amount of the deficiency.412 If the amount of the deposit is greater than the final award, the court will enter judgment against the
defendant in the amount of the excess.413
§ 10.03(f)(11). Burden of Proof.
In a condemnation action, the burden of proof is on the owner to prove the amount of damages by a preponderance of the
evidence.414 If the landowner is claiming severance damages, before he may introduce evidence relating to the amount of damages,
he must meet the burden of proving that he is entitled to that particular kind of damage.415 However, attempts by condemnors to
insist that an owner claiming severance damages must prove an attempt to mitigate those damages have not been successful.416
§ 10.03(f)(12). Qualifications of Witnesses.
Several matters must be considered regarding the qualifications of witnesses.
§ 10.03(f)(12)(i). Who Determines?
An early case held that the trial judge largely determines who is qualified to express an opinion of the market value of the property
sought to be condemned.417 One case dealing with the issue, however, has stated that the jury determines the competency of the
witnesses and may give such weight to the testimony of each expert as they believe the testimony is entitled to.418
§ 10.03(f)(12)(ii). What Is “Qualified”?
In Salt Lake & U. R. Co. v. Schramm,419 the defendant produced two witnesses to testify regarding the value of the property. One
of these witnesses was the defendant owner whose appraisal of the property was much higher than that of the plaintiff. She claimed
to be qualified since she had lived on the property all her life, had made frequent inquiries of people wanting to sell property in the
area before and after the commencement of the action and had received offers to sell. The court stated: “If it is shown that the witness
is competent to express an opinion as to values, no matter what the sources of the qualifying information may be, he should be
permitted to testify.”420 The owner was allowed to testify since, the court reasoned, the witness’ qualifications could be explored on
cross-examination and rebutted by the testimony of other witnesses.421 However, the court noted that the jury must be given the
benefit of the facts upon which the opinion of the witness is based.422
410. Utah Code § 78B-6-510(3)(b).
411. Securities Inv. Ltd. v. Brown, 47 P.3d 97 (Utah Ct. App. 2002) (where landowner was denied a right to any interest on deposited funds after UDOT filed
a motion to occupy).
412. Utah Code § 78B-6-510(6)(c)
413. Utah Code § 78B-6-510(6)(d); Redevelopment Agency of Salt Lake City v. Daskalas, 785 P.2d 1112 (Utah Ct. App. 1989).
414. State Rd. Comm’n v. Papanikolas, 427 P.2d 749, 751 (Utah 1967); see State Rd. Comm’n v. Taggart, 430 P.2d 167, 170 (Utah 1967); Tanner v. Provo
Bench Canal & Irr. Co., 121 P. 584, 589 (Utah 1911), aff’d, 239 U.S. 323 (1915). For a brief discussion of why the owner has the burden of proof, see State Rd.
Comm’n v. Taggart, 430 P.2d at 170.
415. State v. Howes, 436 P.2d 803, 804 (Utah 1968).
416. 436 P.2d at 804.
417. Utah Dept. of Transp. v. Jones, 694 P.2d 1031 (Utah 1984); Salt Lake & U.R. Co. v. Schramm, 189 P. 90, 92 (Utah 1920).
418. State Rd. Comm’n v. Taggart, 19 Utah 2d at 250, 430 P.2d 167, 169 (Utah 1967).
419. 189 P. 90 (Utah 1920).
420. 189 P. at 92.
421. Id.
422. Id.
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In a more recent case, the defendant owner’s testimony was allowed at trial, but on appeal the Utah Supreme Court found that
the testimony was inadmissible on the grounds that the owner was not “qualified as an expert.”423
§ 10.03(f)(13). Remittitur — New Trial.
In Utah State Road Commission v. Johnson,424 the condemnor’s appraisal was $54,000 whereas the defendant’s expert appraised
the land at $92,000. The owner, who was allowed to testify, appraised the property at $120,000-$125,000. The jury award the $95,000
and the judge ordered a new trial unless the defendant would consent to a remittitur of $3,000 (which would reduce the award to the
highest figure quoted by the expert). This conditional granting of a new trial was upheld.425
§ 10.03(f)(14). Award Upheld on Appeal — Weight of Evidence.
An award should be sustained on appeal when it is supported by substantial evidence.426 To qualify as substantial evidence the
evidence must be “sufficient in amount and credibility that, when considered in connection with the other evidence and circumstances
shown in the case, would justify some, but not necessarily all, reasonable minds acting fairly thereon, to believe it to be the truth.”427
§ 10.03(f)(15). Statute of Limitations.
In some jurisdictions, the constitutional right to compensation cannot be conditioned on the owner’s application for compensation.
A fortiori, the right to compensation cannot be conditioned upon timely application.428 Other states require compensation to be paid
in advance of the taking,429 in which case no question would arise regarding the running of the statute of limitations on the owner’s
claim to compensation. Utah law appears to be silent on this issue. The general rule, in the absence of a specific statutory provision,
is that the condemnor cannot rely on the general statute of limitations to bar the claim to compensation.430 Eminent domain
proceedings are not sufficiently analogous to suits at law or in equity to fall under provisions intended to apply to ordinary private
controversies. However, after the expiration of the period necessary to acquire land by adverse possession — generally seven years
in Utah431 — the owner who has allowed such occupancy without applying for payment is held to have lost its rights.432 With regard
to annexation, the Utah Supreme Court has held that the Municipal Code provision defining a valid annexation of an area is not a
“statute of limitations that governs the time for challenging an annexation.”433
§ 10.03(f)(16). Payment of Award.
Several issues arise pertaining to the payment of a condemnation award.
§ 10.03(f)(16)(i). Accrual of Right to Damages.
For purposes of assessing compensation and damages, the right to compensation accrues at the date of service of summons.434 The
actual value on the date of the service of summons is the measure of the compensation.435 The purpose of this rule is clear: to forestall

423. City of Hildale v. Cooke, 28 P.3d 697, 705 (Utah 2001) (owner’s testimony of highest and best use contradicted that of three established experts).
424. 550 P.2d 216 (Utah 1976).
425. Id. at 217.
426. Utah State Rd. Comm’n v. Steele Ranch, 533 P.2d 888, 890 (Utah 1975); but see Department of Transp. v. Jones, 694 P.2d 1031 (Utah 1984).
427. Utah State Rd. Comm’n v. Steele Ranch, 533 P.2d 888, 890 (Utah 1975).
428. 1 Nichols on Eminent Domain § 4.102[1] (2020).
429. Id.
430. Id. at § 4.102(5).
431. Utah Code § 78-12-5.
432. 1 Nichols on Eminent Domain § 4.102[5] (2020).
433. Davis v. Provo City Corp., 193 P.3d 86, 89 (Utah 2008).
434. Utah Code § 78B-6-512; but see State Rd. Comm’n v. Friberg, 167 P.2d 821 (Utah 1984). See discussion supra § 10.03(e)(3).
435. Utah Code § 78B-6-512; see State Road Comm’n v. Bettilyon’s Inc., 405 P.2d 420, 422 (Utah 1965), cert. denied, 382 U.S. 1010 (1966); City of Hildale v.
Cooke, 2001 UT 56
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the possibility of constructing improvements on the property to increase the award.436
§ 10.03(f)(16)(ii). Interest Recovered On Award Of Damages.
The general rule is that interest on the award should be computed from the date of occupation or upon final judgment and order
of condemnation.437 The interest in condemnation cases “is to be calculated based on simple interest.”438 The defendants in State v.
Bettilyon’s Inc.439 purchased a 36-acre wooded tract in 1959. One year later, in June of 1960, a preliminary plat for a proposed
subdivision was filed with the County Commission. On January 10, 1961, the Department of Highways informed the Commission that
some of the land would be needed for a right of way and suggested that development in the area be restricted. The Commission
deferred action on the final subdivision plat until May of 1963 when, at defendant’s insistence, the plat was approved. When the
condemnation action finally was filed, the defendants argued that they were entitled to interest from January, 1961, when the
Highway Department suggested that development in the area be restricted. The court denied any recovery on that theory, holding
that interest accrues only from the time of actual taking of possession or upon final judgment and order of condemnation.440
Additionally, “judgment shall include, as part of the just compensation awarded, interest at the rate of 8% per annum on the amount
finally awarded as the value of the property and damages, from the date of taking actual possession of the property by the plaintiff or
from the date of the order of occupancy, whichever is earlier, to the date of judgment.”441
§ 10.03(f)(16)(iii). Time and Manner of Payment.
The plaintiff is required by statute to pay within 30 days after final judgment has been rendered.442 The constitutional provision
requiring just compensation to be paid does not require that compensation be paid in advance.443 In Anderson Investment Corporation
v. State,444 no property had been taken, but a private corporation brought suit alleging that the construction of a viaduct would impair
its easements of air, light, view and access. The suit sought to enjoin construction until damages had been paid to the plaintiff. The
court answered that:
The statute does not require the deposit unless land is to be taken. The provision in Art. I, section 22, of our Constitution
merely provides that private property shall not be taken or damaged for public use without just compensation. It does
not require compensation to be paid in advance.445
If the condemning authority is a railroad, it is also required to “execute to the defendant a bond, with sureties, to be determined
and approved by the court or judge, conditioned that the plaintiff will build proper fences within six months from the time the railroad
is built on or over the land taken.”446
§ 10.03(f)(16)(iv). Failure to Pay.
If the plaintiff fails to pay the defendant and fails to deposit the money with the court for distribution to defendants within thirty
days after final judgment, the defendant has two courses open to him:
(1) The defendant may have execution as in civil cases,447 and

436. City of S. Ogden v. Fujiki, 621 P.2d 1254 (Utah 1980); Redevelopment Agency of Salt Lake City v. Mitsui Inv. Inc., 522 P.2d 1370, 1372 (Utah 1974); see
also Utah Code § 78B-6-512.
437. State Road Comm’n v. Bettilyon’s Inc., 405 P.2d 420, 422 (Utah 1965).
438. City of Hildale v. Cooke, 28 P.3d 697 (Utah 2001) (interpreting whether interest was calculated using simple or compound interest); see also Plumb v.
Salt Lake Cnty., 2016 U.S. Dist. LEXIS 64864, *12
439. 405 P.2d 420 (Utah 1965); see also Utah Code 78B-6-510(5)(c);
440. Id.
441 Utah Code 78B-6-510(5)(c); see also City of Hildale v. Cooke 2001 UT 56).
442. Utah Code § 78B-6-514.
443. Anderson Inv. Corp. v. State, 503 P.2d 144, 147 n. 7 (Utah 1972).
444. 503 P.2d 147 (Utah 1972).
445. 503 P.2d at 147 n. 7.
446. Utah Code § 78B-6-514.
447. Utah Code § 78B-6-515.
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(2) If the money cannot be had on execution and if the defendant demonstrates this to the court, the court must set aside and
annul the entire proceeding.448 If possession has already been taken by the plaintiff, it must be restored to the defendant.449
§ 10.03(f)(16)(v). Abandonment of Proceedings.450
In 1967 the state legislature amended the Code to provide that the condemnor, at any time prior to final payment of damages on
the award to defendant, may abandon the proceedings and cause the action to be dismissed without prejudice.451 However, as a
condition of the dismissal, the condemning authority must first compensate the condemnee for damages he has sustained,452 including
“all reasonable and necessary expenses actually incurred by condemnee because of the filing of the action by condemner, including
attorney’s fees.”453
§ 10.03(f)(17). Final Judgment and Recordation.
When payments are made (or in the case of a railroad, a bond is also given), the court is to make a final judgment of
condemnation.454 The judgment must describe the property condemned and the purpose of the condemnation.455 A copy of the
judgment must be filed in the county recorder’s office and upon this occurrence, title vests in the plaintiff for the purpose specified in
the judgment.456
If title to the property sought to be acquired is found defective, the plaintiff if authorized to institute another proceeding to acquire
the title to such property.457
§ 10.03(g). Effect Of Condemnation on Contracts Respecting Use of Land.
Condemnation may affect contracts respecting the property taken.
§ 10.03(g)(1). Valuation of Separate Interest.
A condemnation terminates all contracts with respect to the use of the land.458 Under the Code, all interests and estates in the land
must be valued.459 Where there are several interests or estates existing in a parcel taken by eminent domain, a proper method for
fixing the value of, and damage to, each interest is the aggregate of interests approach.460 The Utah Supreme Court has stated that
“[u]nder the aggregate-of-interests approach, the value of each individual interest is assessed and then these values are added

448. Utah Code § 78B-6-515.
449. Utah Code § 78B-6-514.
450. See generally Note: The Condemnor’s Liability for Damages Arising Through Instituting, Litigating and Abandoning Eminent Domain Proceedings, 1967
Utah L. Rev. 548.
451. Utah Code § 78B-6-517.
452. Utah Code § 78B-6-517.
453. Utah Code § 78B-6-517. Salt Lake Cnty. v. Butler, 297 P.3d 38, 41-42 (Utah Ct. App. 2013) (noting the “seemingly circular” reading of the Abandonment
Statute by plaintiff in the lower proceedings wherein the court could “not grant a condemnor’s voluntary dismissal motion until the condemnor has compensated
the condemnee for attorney fees…’ which would thus prevent the court from “granting the condemnee attorney fees… until the condemner had already paid
the condemnee’s fees.” The court, however, did not reach this issue as it was not raised in the appeal).
454. Utah Code § 78B-6-516.
455. Id.
456. Id.
457. Utah Code § 78B-6-513.
458. State v. Tedesco, 286 P.2d 785, 789 (Utah 1955); See also Estate of Higley v. DOT, 2010 Utah App. LEXIS 233 (2010) (holding that once a condemnation
judgment has been entered, there is no time limit for filing it with a county recorder’s office).
459. Utah Code § 78B-6-511(1).
460. Utah DOT v. FPA W. Point, LLC, 2012 UT 79 (“Under the aggregate-of-interests approach, the value of each individual interest is assessed and then
these values are added together in order to determine the full value of the property, rather than the full value of the property serving as a cap on the
condemnation award that individual interest holders can receive.”)
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together in order to determine the full value of the property.461 This method assures that the total of all interests will not exceed the
value of the property as a whole. Interests that may require such allocation include the landlord-tenant relationship and the vendorpurchaser relationship under a contract for the sale of land.
§ 10.03(g)(2). Taking Of A Leasehold.
Condemnation may impact interests under a lease. The Utah Supreme Court has held that “a lessee is generally entitled to a
condemnation award if the value of the leasehold is diminished or terminated by a governmental exercise of eminient domain
power.”462 However, if a lease agreement contains a termination clause, the lessee is not entitled to a condemnation award,463 because
the lessee’s property interest is wholly created by the lease agreement, so when the lease terminates, the lessee’s interest in the
property, including the right to just compensation, also terminate.464
§ 10.03(g)(2)(ii). Contracts — “The Better Bargain.”
Since the taking of the land terminates all contracts respecting the use of the land,465 the owner is under no liability for the failure
to carry out such agreements, but neither is the owner entitled to compensation for the loss of those contracts.466 Since the
condemning authority is taking both interests, it is irrelevant “which of the two parties has the better bargain.”467
§ 10.03(g)(2)(iii). Taking of Only a Portion of Leasehold.
While a taking of the entire leasehold terminates the lease, if only a portion of the demised land is condemned, the general rule is
that the lease is not terminated and that the lessee continues to be liable for the rent.468 The lessee is entitled to receive compensation
for the rental value of the part taken.469 The lump sum received by the lessee is then paid to the lessor as it accrues under the lease.470
Since this procedure places the lessor in an insecure position, some courts follow a minority rule which dictates that the obligation to
pay rent is extinguished pro tanto and the present value of the rent apportioned to the part taken is paid directly to the lessor.471
§ 10.03(g)(2)(iv). Express Covenant In Lease Concerning Condemnation.
Parties to a lease agreement may make provision in the lease concerning their respective rights upon condemnation of the
property.472 Two such provisions commonly included are:
(1) Upon a taking of the property by eminent domain, the lease shall terminate (or lessor shall have an option to terminate it).473
(2) Upon condemnation of a portion of the premises only, the rent shall abate in proportion to the part of the land being taken,

461. Id.
462 UDOT v. Kmart, 2018 UT 54 ¶ 13, 428 P.3d 1118.
463 Id. ¶ 15.
464 Id.
465. State v. Tedesco, 286 P.2d 785, 789 (Utah 1955). The legal theory supporting the rule that a taking of the fee terminates the lease is that the acquisition
by the condemnor of both the reversion and the leasehold results in a merger, completely extinguishing the lease and any obligations thereunder. 1 American
Law of Property § 3.54 (A.J. Casner ed. 1952).
466. 2 Nichols on Eminent Domain § 5.03[6][i][i] (2020).
467. State Rd. Comm’n v. Brown, 531 P.2d 1294, 1296 (Utah 1975).
468. 1 American Law of Property, at § 3.54.
469. Id.
470. Id.
471. Id.
472. Utah DOT v. Kmart Corp., 2018 UT 54, P41; Redevelopment Agency of Salt Lake City v. Daskalas, 785 P.2d 1112 (Utah Ct. App. 1989); 1 American Law
of Property, at § 3.55.
473. Utah DOT v. Kmart Corp., 2018 UT 54, P41; 1 American Law of Property, at § 3.54. Since the rule is that a lease terminates upon a taking of the whole
property even without an express provision to that effect, the express provision is generally construed as being intended to deny the lessee any compensation
for his leasehold. Id.
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the lessee being entitled to no compensation for the value of the leasehold.474 There is a particular need for this provision (to
render the lessor secure) where the majority rule is followed, that on condemnation of only a portion of the premises, the
lease is not terminated.475
§ 10.04. Inverse Condemnation.
In an inverse condemnation claim, the plaintiff alleges that a government entity has de facto taken property without adequate (or
any) eminent domain proceedings and/or without paying appropriate compensation. Typically the government entity476 is either
unwilling or unable to take the property through eminent domain; or alternatively, the entity has exercised its eminent domain power,
but the landowner is unsatisfied with the compensation. Thus, the injured landowner seeks judicial remedy by forcing an eminent
domain proceeding in the inverse—with the landowner as plaintiff. An inverse condemnation claim requires: (1) a property interest,477
(2) that was taken or damaged, and (3) that was taken or damaged for a public use.478 Article I, Section 22 of the Utah Constitution
provides a constitutional basis for landowners to claim inverse condemnation.479
Along with proving that a taking occurred, the plaintiff also carries the burden of proving he has a protectable interest in the
property in question.480 For an interest to be considered protectable under the Utah Constitution, it must be deemed “more
substantial than a unilateral expectation of continued privileges.”481 The plaintiff must have a “legitimate claim of entitlement” and a
“vested, legally enforceable interest.”482 Similarly, there must be a “completed, consummated right for present or future
enjoyment.”483 While a business license or favorable zoning may not constitute such an interest484, an easement has been held as
protectable in some circumstances.485
§ 10.04(a). Ripeness.
To be considered ripe for inverse condemnation, the property must first be taken or damaged for public use. A valid claim typically
presupposes that the government entity failed to formally exercise its eminent domain power. However, one exception was noted in
Wintergreen Group, LC v. Utah DOT, where the court determined a landowner may file inverse condemnation counterclaims in the
midst of a direct condemnation action.486 This option is limited to landowners who make claims/counterclaims under constitutional
authority (as opposed to the statutory provisions).487 The court further clarified that to sidestep ripeness challenges the landowner
must demonstrate that the “relevant direct condemnation procedure is ‘unavailable or inadequate’ or that the remedies it offers are

474. Id.
475. Id.
476. See generally Cook Assocs., Inc. v. Utah Sch. and Institutional Trust Land Admin., 243 P.3d 888 (Utah Ct. App. 2010) (noting that school and institutional
trust land management activities and disposal of land and interests in land pursuant to Title 53C of SITLA are exempted from the definition of “governmental
action”).
477. Selman, Inc. v. Box Elder County, 208 P.3d 535, 538 (Utah App. 2008) (inverse condemnation begins with the premise that the property owner actually
owns the property in question).
478. Pigs Gun Club, Inc. v. Sanpete County, 42 P.3d 379, 386 (Utah 2002).
479. Farmers New World Life Ins. Co. v. Bountiful City, 803 P.2d 1241, 1243 (Utah 1990) (holding that “in the event private property is taken or damaged for
public use without a formal exercise of the eminent domain power, the property owner may bring an inverse condemnation action under article I, section 22 to
recover the value of the property”); Utah Const. art. 1, § 22 (stating “private property shall not be taken or damaged for public use without just compensation”).
480. Colman v. Utah State Land Bd., 795 P.2d 622, 625 (Utah 1990). Bingham v. Roosevelt City Corp., 2010 UT 37 (finding there was no claim under the
takings clause because there was no protectable property interest in the level of the water in the soil).
481. Strawberry Elec. Serv. Dist. v. Spanish Fork City, 918 P.2d 870, 878 (Utah 1996); L.C. Canyon Partners, LLC v. Salt Lake County, 266 P.3d 797 (Utah 2011).
482. Patterson v. American Fork City, 67 P.3d 466, 473 (Utah 2003) (quoting Bd. of Regents v. Roth, 408 U.S. 564, 577 (1972)); Bagford v. Ephraim City, 904
P.2d 1095, 1099 (Utah 1995); see also Bingham v. Roosevelt City Corp., 2010 UT 37.
483. Smith v. Price Dev. Co., 125 P.3d 945, 952 (Utah 2005) (citing Banks v. Means, 52 P.3d 1190, 1193 n.3 (Utah 2002)).
484. Stevens v. LaVerkin City, 183 P.3d 1059 (Utah Ct. App. 2008).
485. Colman v. Utah State Land Bd., 795 P.2d 622, 626 (Utah 1990).
486. 171 P.3d 418, 421 (Utah 2007) (citing Williamson County Reg’l Planning Comm’n v. Hamilton Bank of Johnson City, 473 U.S. 172, 196-97 (1985)).
487. Id.
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incomplete.”488
State claims must precede federal takings claims made under the Fifth Amendment. In Gardner v. Board of County Commissioners
of Wasatch County, the court explained that federal claims can only be ripe after state claims have failed to produce just
compensation.489 Thus, a landowner must exhaust all remedies under the Utah Constitution before applying for Fifth Amendment
protections.490
§ 10.05. Municipality Incorporation Process.
The Utah Code lays out the process of incorporating a town or city in the state of Utah.491 A contiguous area may incorporate as a
town if it has a population between 100 and 1,000, and as a city if it has a population of 1,000 or more.492
To initiate the incorporation process, a request for a feasibility study must be filed with the office of the lieutenant governor.493
The request must be signed by owners of property located within the specified area that covers at least 10% of the total private land
area within the area and is equal in value to at least 7% of the value of all private real property within the area; indicate the typed or
printed name and current residence of each owner signing the request; describe the area to be incorporated, designate no more than
five signers of the request who will serve as sponsors, be accompanied by a map of the area, and include a request to commission a
study “to determine the feasibility” of incorporation.494 Once the lieutenant governor determines that the request complies with the
statute, the lieutenant governor will certify the request and transmit written notification of the certification to the sponsor and the
Utah Population Committee.495
A feasibility consultant will be chosen within 90 days of the submission of a certified request.496 The consultant will prepare a
feasibility study analyzing the population and population density of the area, the fiscal impact on other unincorporated areas,
municipalities, local districts and governmental entities, projected growth of the town or city during the next five years, projected cost
for five years, projected revenue for the next five years, impact on the taxes property owners will pay, and other considerations.497
The process to incorporate may proceed only if the feasibility study shows that the projected average annual revenue exceeds the
average annual cost by at least 5%.498 If these requirements are not met, the sponsors may request the consultant to make
recommendations for boundary changes.499
If the results of the feasibility study meet the requirements, the lieutenant governor will schedule at least two public hearings to
be held within the following 60 days, at least seven days apart, within or near the proposed municipality. 500 At the hearing, the
lieutenant governor will provide a map or plat of the proposed municipality boundary; provide a copy of the feasibility study; allow
the public to express view on the proposal; and allow the public to ask the feasibility consultant questions about the feasibility study.501
Notice of the hearings should be published at least once a week for three successive weeks in a newspaper of general circulation
within the proposed city.502 Once the public hearing requirement is met, and within 1 year from its completion, a petition for the
488. Id.
489. 178 P.3d 893, 901-902 (Utah 2008) (citing Williamson County Reg’l Planning Comm’n v. Hamilton Bank of Johnson City, 473 U.S. 172, 195 (1985)).
490. Id. at 902 (holding “before bringing a federal takings claim, [landowners must pursue] their state takings claim to an unsuccessful conclusion”); see also
Utah Const. art. 1, § 22.
491. Utah Code §§ 10-2a-103 to 115.
492. Utah Code §§ 10-2a-201.5(1).
493. Utah Code § 10-2a-202.
494. Id. at (1)).
495. Utah Code § 10-2a-204
496. Utah Code § 10-2a-205
497. Id. at (4)(a).
498. Utah Code § 10-2a-205(6)(a).
499. Id. at (7).
500.Utah Code § 10-2a-207(1).
501. Id. at (2).
502. Utah Code 10-2a-207(3)(a). There are several other notice requirements under the statute: 10-2a-207(3)(a)(iii) “at least three weeks before the first
public hearing by mailing notice to each residence within, and each owner of real property located within, the proposed municipality”; 10-2a-207(b-d) also must
public on the Utah Public Notice Website three weeks before the hearing, must publish notice in accordance with the extensive requirements in Utah Code § 45-
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incorporation of the area may be filed with the lieutenant governor.503 The petition must be signed by 10% of all registered voters
within the area proposed to be incorporated (including, if the area is proposed as a city, 10% of all registered voters within 90% of the
proposed voting precincts).504 The lieutenant governor must determine within 45 days of filing the petition whether it complies with
statutory requirements and notify the sponsors if it does not.505
After the petition has been approved, the lieutenant governor will schedule an election on the incorporation of the proposed town
or city at the next general election day and direct the county legislative body to hold the election on the date specified.506 Notice of
the election must be published in a newspaper of general circulation within the area at least once a week for three successive weeks,
and must contain a description of the contents of the petition; description of the area to be incorporated; details of the date and time
of election including location; and a summary of the feasibility study results.507 The county clerk must inform the lieutenant governor
of the results of the election within ten days of the election.508
If an incorporation proposal for a new city passes, then the sponsors have 60 days in which to hold public hearings and determine
the number of council members and terms of the mayor and council members.509 Newly incorporated towns will operate under a 5member council.510 Within 20 days after the county legislative body receives the sponsors’ determination, the clerk will publish a
notice of election for such offices,511 which election will be held on the next primary or election date, as applicable.512 Within 30 days
of his or her election, the new mayor must file with the lieutenant governor a copy of the final local entity plat and any impending
boundary action.513 The incorporation of a new municipality is effective upon the lieutenant governor's issuance of a certificate of
incorporation, upon which the mayor must submit the approved final local entity plat to the county recorder.514 Absent these
formalities, a municipality is conclusively presumed to be lawfully incorporated and existing if, for two years following the
municipality's incorporation, the municipality has levied and collected a property or sales and use tax, and no challenge to the
existence or incorporation of the municipality has been filed.515

1-101; and must publish notice on the Lieutenant Governor’s website.
503. Utah Code § 10-2a-208. An example of such petition is also included in the statute.
504. Utah Code § 10-2a-208(1).
505. Utah Code § 10-2a-208 and -209.
506. Utah Code § 10-2a-210.
507. Id. at (2).
508. Utah Code § 10-2a-212.
509. Utah Code § 10-2a-213(1), -(3), -(4).
510. Utah Code § 10-2a-213(2).
511. Utah Code § 10-2a-214.
512. Utah Code § 10-2a-215.
513. Utah Code § 10-2a-217(1).
514. Utah Code § 10-2a-217(1)(b) and (2)(a).
515. Utah Code § 10-2a-217(2)(b).
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CHAPTER 11 - TORT AND SPECIAL LANDOWNER PROTECTIONS, RIGHTS, INTERESTS AND DUTIES
§ 11.01. Introduction.
This chapter gathers together several miscellaneous real property subjects for which specialized legal rules exist, both at common
law and under modern state legislation. Some subjects, such as nuisance and trespass, are ancient and exhibit strong protection for
private landowners; others, such as various airspace rights, demonstrate the ability of the legal system to adapt to new conditions and
generally balance the rights of landowners.
§ 11.02. Nuisance.
§ 11.02(a). The Common Law of Nuisance.
Nuisance, especially private nuisance, is not only a distinct area of property law, but is also a subject for tort law, and several of the
same leading cases are mentioned in both property and torts contexts. The substantive legal rules for nuisance are not particularly
complicated, but the factual settings in which those rules must be applied are infinitely varied, and seldom can the decision in one
case be relied on as a sure guide for similar cases in the future. Stability in private nuisance litigation is further undermined by the
carelessness with which some courts invoke private nuisance legal concepts, which has produced a jurisprudence permeated with
inconsistency and confusion.
§ 11.02(a)(1). Nuisance Defined and Distinguished.
§ 11.02(a)(1)(i). Public and Private Nuisance Distinguished.
Every aspect of private nuisance relates to the use of land: the essence of private nuisance is unreasonable conduct by the
defendant in the use of land, which causes a substantial interference in the plaintiff’s use and enjoyment of land.1 By contrast, no
aspect of public nuisance necessarily relates to land, although commonly a public nuisance does involve land use. A public nuisance is
unreasonable conduct that interferes with a right common to the general public, and a public nuisance may occur whether or not the
source or the result of that interference relates to the use of land.
By way of illustration, a private nuisance may occur when a landowner hosting loud parties at a house disturbs nearby residents. A
public nuisance, on the other hand, could be created by one riding a loud motorcycle through a quiet community; the disturbing noise
is not produced by the use of private land, and it may be a public nuisance even if private landowners do not complain, because the
disturbance would be against “a right common to the general public.”
It is possible and even common for certain conduct to constitute both a public nuisance and a private nuisance simultaneously. If
unreasonable use of land produces substantial interference with another’s use of land, but also violates a right common to the general
public, then both types of nuisances exist simultaneously. A livestock feed lot or a refinery may produce pests or odors over such a
wide area that the rights of the general public are affected and, at the same time, nearby private landowners may suffer acute
interference with the use and enjoyment of their own lands.
A private landowner usually has no cause of action against one who produces a public nuisance unless the plaintiff can show
extraordinary interference with private land use. This common-law principle is modified in some states whose statutes defining and
prohibiting certain public nuisances also create a concurrent private right of action for private nuisance. Without such special
authorization, most public nuisance actions can be pursued only by public authority rather than by private landowner plaintiffs.
§ 11.02(a)(1)(ii). Nuisance Distinguished from Trespass.
Private nuisance and trespass are deceptively similar, because they both involve interference with the rights of private landowners.
Conceptually, however, the two topics are mutually exclusive. Nuisances are, by definition, non-trespassory. They are interferences
with the use and enjoyment of land, but are not invasions onto the land. Typical examples of land use interferences that are nontrespassory nuisances are bright lights, loud noises and offensive odors.
Trespasses, on the other hand, are typically physical invasions onto the land of another. A trespass could be committed by a person
or some other animate entity, or by any tangible thing which is moved onto the property of another. Despite the seemingly clear
distinctions between trespass and nuisance, some situations give rise to nuisance-like activities that may also produce a form of
tangible invasion on another’s properties. For instance, one landowner’s wood-burning stove may drop soot and other particles onto
the land of another; a landowner who pollutes a stream as it flows through the land may be responsible for the damage done by the
polluted stream as it flows through a neighbor’s land. In either instance, a complaint could be grounded in both nuisance and trespass.
In some respects, the trespass actions are easier for plaintiffs, who need only prove an invasion of their land. However, if there is
any doubt that an actual physical invasion of the land occurred, then the plaintiffs are better advised to rely on a nuisance theory,
1. McClellan v. United States, No. 2:06-CV-00634 DB (D. Utah September 21, 2009).

even though nuisance plaintiffs have the additional burdens of showing unreasonable conduct on the part of the defendant, which
conduct caused a substantial interference with plaintiff’s land use. Even in a trespass action, some sort of substantial harm must be
shown, if the plaintiff wishes to obtain more than nominal damages.
§ 11.02(a)(1)(iii). Nuisance Distinguished from Attractive Nuisance.
The cause of action for attractive nuisance is actually more closely related to trespass than it is to private nuisance. An attractive
nuisance occurs if a landowner maintains on the land a condition dangerous to children but nevertheless attractive to them, which
condition causes injury to a child, if the landowner has not exercised reasonable care to provide protection against the occurrence.2
It is similar to private nuisance in that it requires that the defendant landowner have been negligent, which is analogous to the private
nuisance requirement that the defendant have acted unreasonably. Attractive nuisance actions do not require that there have been
any interference with the use and enjoyment of the plaintiff’s land. The cause of action may arise even if the injured child was
trespassing on defendant’s land.
§ 11.02(a)(2). Elements of a Private Nuisance Cause of Action.
A private nuisance is the unreasonable conduct of one landowner in using the land that causes a substantial interference with
another landowner’s use and enjoyment of land. Private nuisance liability is grounded on a very ancient concept of the common law
and of the pre-Norman English law, which teaches that one should not use one’s land so as to injure the property of another, expressed
in the Latin maxim, “Sic utere tuo ut alienum no laedas.”
Because landowners often live in close proximity to one another, it is axiomatic that not all activities on one owner’s land that
annoy or irritate the owners of other land constitute actionable nuisances. The annoyance is not a private nuisance, unless the
interference with the plaintiff’s land use is substantial and unless the defendant’s conduct that produced the annoyance is considered
unreasonable. Accordingly, conduct that is unreasonable and harm that is substantial under some circumstances may not be
unreasonable conduct or substantial harm under all circumstances. Smells, lights, and noise that would seriously annoy inhabitants of
a residential subdivision development may be only negligible conditions in the vicinity of a large manufacturing facility.
Nevertheless, certain uses of land are so unreasonable that they are deemed to constitute actionable nuisances at all times and
under any circumstances. These are termed nuisances as a matter of law, or nuisances per se.
§ 11.02(a)(2)(i).

Private Nuisances as a Matter of Law, or Nuisances Per Se.

Conduct that is considered a nuisance as a matter of law is theoretically conduct that is a nuisance under any circumstances. A
plaintiff who successfully proves a nuisance per se, or a nuisance as a matter of law, does not need to prove the individual elements
of unreasonable conduct by the defendant or substantial harm to the plaintiff’s land use. A nuisance as a matter of law is deemed
certain to result in injury and the plaintiff is entitled to abatement of that type of nuisance simply by showing its existence, without
regard to whether damages are proved.
Nuisances as a matter of law may be caused by land uses that are motivated by malice toward the plaintiff landowner, are forbidden
by law, or are flagrantly contrary to generally accepted standards of conduct. Successful private nuisance claims of nuisances as a
matter of law are relatively rare in any of these categories. Frequently, conduct that would constitute a private nuisance as a matter
of law in one of those categories is conduct that also constitutes a public nuisance and in many circumstances is more likely to be
prosecuted and abated as a public nuisance.
§ 11.02(a)(2)(i)(A). Private Nuisances Forbidden by Law.
When a statute or local ordinance prohibits as a nuisance specific conduct in the use of land, then such conduct is a nuisance as a
matter of law, because it has been specifically prohibited by law. In other words, if the conduct is by law labeled a nuisance and
prohibited as such, it is a nuisance as a matter of law; if the conduct is simply declared illegal, without being labeled as a nuisance, it
will be considered a nuisance only if that conduct interferes with others’ use and enjoyment of their lands. By way of illustration, if a
proprietor of a fireworks business attempted to locate the enterprise in an area prohibited to it by local land use regulation, that fact
alone would not make that conduct a nuisance as a matter of law; however, if the attempt to establish the enterprise in the wrong
area posed a threat to the safety of nearby landowners, then the illegality of its conduct would make it a nuisance as a matter of law.
Private landowner conduct that violates a statute or ordinance is usually the type of conduct that might be offensive to the rights
of the public generally and therefore may also be attacked as a public nuisance. In fact, in such cases where either private nuisance or
public nuisance is an appropriate theory of the case, courts have shown a preference for pursuing the case as a public nuisance and
approving a private nuisance right of action only if the plaintiff can show special injury.
It should also be noted that certain types of landowner conduct which would ordinarily be private nuisances may be validated and authorized
2. See Kessler v. Mortenson, 16 P.3d 1225 (Utah 2000) (outlining the attractive nuisance doctrine, adopting the description of the attractive nuisance doctrine
contained in section 339 of the Restatement (Second) of Torts, and holding that residential construction sites are no longer exempted from application of the
attractive nuisance doctrine).
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by statutory authority.
Although a rather wide range of landowner activity could conceivably be declared illegal and thus considered nuisances as a matter
of law because forbidden by law, in fact only a few distinct categories of such conduct have emerged from the cases. A nuisance as a
matter of law has been found when a landowner has blocked a public road by constructing a fence across the road or placing a structure
on the road, with that barrier also interfering with access to and from private land. Such conduct is usually both a public nuisance and a
private nuisance, and as a private nuisance is treated as a nuisance as a matter of law.
Also common are violations of land use regulations, such as a business enterprise in an exclusively residential area. Other conduct
that may be illegal and cause a private nuisance would be activities that create pollution. A landowner whose oil wells pollute the
water wells on neighboring land may be liable to the neighbor under a theory of nuisance as a matter of law, because the polluting of
water wells is illegal.
Another common category of nuisance as a matter of law arises from certain business activities that are illegal. An illegal gambling
establishment may be a private nuisance as a matter of law when it prompts a neighboring landowner to complain of noise, litter and
increased traffic. A gambling house that is illegal as a matter of common law may give rise to a private nuisance as a matter of law,
even if it is not the object of a specific statutory prohibition. A house of prostitution may be considered a nuisance as a matter of law,
either because it is illegal or because it is a land use contrary to public standards of conduct.
§ 11.02(a)(2)(i)(B). Private Nuisances Contrary to Public Standards of Conduct.
Some land uses are considered nuisances as a matter of law, even if they are not specifically prohibited by statute as nuisances, if
those uses represent conduct that falls below public standards; typically these are land uses which by their nature seriously threaten
the morals, decency and safety of the community or of individual landowners. In this category, houses of prostitution are the most
common examples.
It is also possible to classify certain extremely dangerous activities as private nuisances as a matter of law. However, usually such
extremely dangerous or ultra-hazardous activities are treated as nuisances principally because of the location or timing of the conduct,
which is an analysis more typical for nuisances in fact than for nuisances as a matter of law.
§ 11.02(a)(2)(i)(C). Private Nuisances Motivated by Malice – Spite Fences.
Almost any conduct that would constitute merely a nuisance in fact can be treated as a nuisance as a matter of law, if it is motivated
solely by malice toward a neighboring landowner. Conduct that is motivated partly by malice and partly by non-malicious motives will
not be treated as a private nuisance in fact, even if the dominant motivation is malicious.
Understandably, cases in which defendants are shown to have acted out of exclusively malicious motives are relatively rare. The
best known instances of structures treated as nuisances as a matter of law because of malicious motivation are the so-called “spite
fences.” If a landowner builds a fence next to the boundary of adjoining property, and the structure is of no use to the landowner and
has as its sole purpose the annoyance of the neighboring landowner, it may be treated as a “spite fence” and be subject to abatement
as a nuisance as a matter of law. Indeed, most courts consider it never acceptable to use one’s property maliciously in any way to
annoy another landowner. In some states, statutes have declared spite structures illegal and some of those statutes confer a specific
private right of action for nuisance. Against challenges that such legislation effectively takes property without due process of law,
those statutes have been uniformly upheld.
It is not easy for the plaintiff to prevail in a spite fence case, because the plaintiff is required to prove, with clear and convincing
evidence, that the fence is of no value to the defendant and that its purpose is to annoy the plaintiff. Malicious intent need not be
shown subjectively, but may be manifested by its objective effect on the plaintiff’s property and a showing that there is no benefit to
the defendant.
In earlier times, spite fences were not enjoined as nuisances as a matter of law, because the structures were confined entirely to
the defendant’s own property. This view has now yielded to the more modern view that it is never acceptable to use one’s land
specifically for the purpose of injuring or irritating another landowner.
§ 11.02(a)(2)(ii). Private Nuisances in Fact.
All private nuisances that are not nuisances as a matter of law are classed as nuisances in fact, or sometimes referred to as nuisances
per accidens. A private nuisance in fact is a private nuisance which, in its particular setting, constitutes a nuisance, although the conduct
might not be a nuisance in another locality or at another time or under some other circumstances. The smoke and smells of a
manufacturing enterprise would probably not be a nuisance in the middle of an industrial district, but in close proximity to a residential
district might very well constitute a private nuisance in fact.
Conceptually, a cause of action for private nuisance is rather simple and straightforward, being composed of only two elements:
the defendant’s conduct in use of land must be shown to be unreasonable, and the nontrespassory interference with the plaintiff’s
use and enjoyment of land must be shown to be substantial. Both of these evaluations should be made on an objective basis, especially
so that a defendant landowner’s use and enjoyment of land is not unduly restricted because of the complaints of a hyper-sensitive
neighboring landowner. In emphasizing these two elements, it should also be remembered that a private nuisance is by definition
non-trespassory, and defendant’s conduct must be the proximate cause of the interference with plaintiff’s use and enjoyment of land.
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§ 11.02(a)(2)(ii)(A). Unreasonable Conduct in Defendant’s Use of Land.
A private nuisance plaintiff may show that the defendant landowner’s conduct in the use of land was unreasonable because it was
either intentional, negligent, or abnormally dangerous. However, for certain activities to be considered unreasonable, neither
negligence nor intent need be shown, if the activities are considered inherently dangerous.
A condition that occurs naturally on the defendant’s property and that interferes with the use and enjoyment of plaintiff’s land will
usually not be actionable as a private nuisance, because it cannot be shown that the defendant’s conduct was unreasonable.
Apart from these negligent, intentional or abnormally dangerous activities, there are few keys as to which aspects of the whole
range of landowner’s conduct may be open to the charge of unreasonableness. No formal rules are available to determine when a
defendant’s use of land is unreasonable. Enormous numbers of cases have struggled with this problem, and out of those cases a few
criteria have emerged with which to evaluate the reasonableness of the defendant’s conduct. These criteria include the character of
the area in which the conduct occurs; the nature and relative utility of the use complained of, especially as balanced against the harm
allegedly caused; whether the activity can be carried out in a less harmful manner; and whether the offending use preceded or
followed the use that the complainant alleges was disrupted.
The judicial holdings on what is reasonable conduct and what is not reasonable conduct offer no sure guide applicable to potential
cases. A use that is lawful under a municipality’s zoning ordinance may nevertheless be the subject of a private nuisance action.
Defendant’s conduct which at one time would not have been considered a nuisance may later be considered a private nuisance if
circumstances in the area have changed.
In most cases the element of the reasonableness of defendant’s conduct in a private nuisance action is a question of fact, although
in some older cases it was treated as a question of law. When the trier of fact, either the jury or the court, attempts to assess
reasonableness, usually the most difficult judgment is that which compares the utility of defendant’s land use that causes the harm
with the substantiality of the interference with the plaintiff’s land use.
§ 11.02(a)(2)(ii)(B). Substantial Interference with Use of Plaintiff’s Land.
The second principle element of a nuisance in fact is that the harm to or interference with the plaintiff’s use and enjoyment of land
must be substantial. The evaluation of substantiality must necessarily be somewhat relative and subjective; however, courts have
declared that a substantial interference is one that makes the plaintiff’s use of the land unhealthy, uncomfortable or inconvenient. A
plaintiff is more likely to succeed in a private nuisance action, if the alleged harm relates to objective or tangible physical injury or
property damage rather than to less tangible, more subjective discomforts and inconveniences. Certain types of alleged harm or
interference with land use are more likely to be found not substantial enough to sustain a private nuisance action. For instance, when
the only harm the plaintiff can show is diminution in property value, or rental value, the plaintiff will generally not succeed. Likewise
a plaintiff who alleges only that the defendant’s conduct interferes with an illegal enterprise or produces increased traffic or offends
aesthetic tastes will usually not succeed. However, more commonly today, some aesthetic disturbances, such as debris, may qualify
for abatement relief. Whatever the particular type of interference alleged by the plaintiff, courts agree that mere annoyances or slight
inconveniences are not sufficient to sustain the cause of action for private nuisance.
Courts also agree that whether an alleged nuisance is substantial should be judged from the objective perspective of a reasonable
person, rather than from the subjective perspective of the particular plaintiff; this guards against over-zealous complaints from hypersensitive plaintiffs. An important presumption in these matters, however, is that plaintiffs are persons of ordinary sensitivities; this
presumption can be rebutted by contrary evidence. Not only may the hyper-sensitive plaintiff be an unsure basis for a nuisance action,
but a land use by the plaintiff which is unusually vulnerable to or susceptible to interference from reasonable use of the defendant’s
land may also not be the basis for a private nuisance action. For instance, an outdoor movie theater operator may not be able to
sustain a nuisance claim against the bright lights of a nearby baseball field or race track which legitimately operates at night.
Occasionally, even a reasonable plaintiff who legitimately complains of substantial harm will not succeed against conduct of the
defendant that is not necessarily unreasonable but may also be perceived as being especially valuable. This was perhaps best
illustrated in the well-known case of Boomer v. Atlantic Cement Co.,3 where a cement plant which emitted extremely annoying
particulate pollution over a widespread area was permitted to continue in operation, because plant closure would severely harm the
area’s economy and its operations were considered reasonable in view of the limited means for pollution control then available.
§ 11.02(a)(2)(ii)(C).

Defendant’s Conduct Must Be the Proximate Cause of Harm to Plaintiff.

Although the unreasonableness of defendant’s conduct and the substantiality of the interference with plaintiff’s use of land are
the two major elements of a private nuisance cause of action, a third issue arises in some cases, and that is whether the defendant’s
conduct or the conduct which the defendant controlled or could have controlled was the proximate cause of the alleged nuisance. If
persons enter an owner’s property without permission or knowledge of the owner and then create a nuisance, the owner will not be
held liable.
The plaintiff’s contributory negligence may be a factor in determining the amount of damages for which the defendant is liable in
3. Boomer v. Atlantic Cement Co., 309 N.Y.S.2d 312 (1970).
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a private nuisance action, but will not affect whether injunctive relief is appropriate.
Proximate cause also arises as an issue in cases where natural causes have combined with the defendant’s conduct to create a
nuisance. Natural causes alone will usually not qualify for nuisance relief, but if the nuisance on the plaintiff’s land is also partly caused
by defendant’s conduct, the plaintiff may qualify for relief.
§ 11.02(a)(2)(ii)(D). Forms of Relief.
One who complains of a private nuisance may obtain relief in the form of money damages, or abatement of the nuisance, or some
combination of both. In a private nuisance action where money damages are sought, the plaintiff must determine whether to request
“permanent” or “temporary” damages. Permanent damages should be requested if the nuisance itself is permanent; permanent
nuisances have been defined as nuisances that are constant and continuous, unabatable, and that produce all the identifiable damages
at once. A nuisance is permanent if the damage produced by the nuisance is permanent in nature and the damage can be anticipated
and estimated with reasonable certainty. In other words, the entire injury results all at once from the creation and continuance of the
nuisance.
Permanent nuisances are typically caused by structures or activities that themselves are lawful and therefore cannot be abated.
Permanent nuisances have resulted from such legitimate structures or activities as dams, sewer and drainage systems, a lakeside
loading dock, a cement plant, a public dump, a railway embankment, a concrete products plant, gasoline and storage tanks, an oil
refinery, and mining facilities. Although a permanent nuisance may be created by an otherwise proper or legitimate structure or
activity, the mere negligent construction or operation of an otherwise lawful structure or activity constitutes a temporary rather than
a permanent nuisance.
Once it has been determined that a nuisance is permanent and that permanent damages are to be recovered, it must be
remembered that such damages may be recovered only once. This single recovery consists of all damages which have been suffered
up to the time of the action as well as of damages which will foreseeably occur in the future as a result of the nuisance. Damages for
temporary nuisances, on the other hand, consist only of those incurred up to the time of the action and do not include prospective
damages. Additional legal actions would be necessary to recover damages resulting from recurrences of a temporary nuisance.
When a plaintiff recovers permanent damages for harm to property, those damages are measured by whatever depreciation in the
market value of the property has been caused by the nuisance. Loss of rental value may be the appropriate measure of damages, if
the property itself is not harmed but its usefulness has been impaired. A plaintiff may not recover permanent damages for both the
loss of market value and loss of rental value.
If temporary damages are recovered for harm to property, those damages are measured by the loss of the rental value or loss of
use value of the property as a result of or during the continuance of the nuisance. A few courts have held that lost profits may be
recovered for harm to real property, if the nuisance affects a business enterprise being conducted on the plaintiff’s property.
In addition to harm to property, the plaintiff may also recover money damages for personal injury — and for personal and family
discomfort, annoyance and inconvenience — suffered because of the nuisance. In most jurisdictions, personal injury for which money
damages are recoverable may include sickness, stress, and injury to health. Even if no physical illness or monetary loss is shown, a
plaintiff may still qualify for damages as a result of discomfort, annoyance or convenience caused by the nuisance. If a plaintiff occupies
residential rental premises, some courts have denied recovery of money damages for loss of rental value and for personal discomfort,
believing that this constitutes a double recovery.
A plaintiff may recovery exemplary damages if it is shown that the nuisance was maintained willfully and maliciously. These
conditions may be shown circumstantially.
Most courts do not require mitigation of damages by the plaintiff, but a plaintiff who failed to avoid the damage at a time when it
was possible to do so may obtain only a reduced recovery. If a plaintiff does attempt to avoid or mitigate the harm caused by a
temporary nuisance, reasonable expenditures made in such attempts may be recovered as damages.
Damages may be awarded even if the plaintiff’s complaint has included only a general prayer for relief. Of course, a plaintiff seeking
private nuisance damages from conduct that is a public nuisance must also allege special damage. Also, if a plaintiff seeks special
damages for stress, inconvenience, or discomfort caused by the alleged nuisance, those must be specifically pleaded. Pleading of
special damages does not require that specific dollar amounts be pleaded, only that the specific types of damages be pleaded and
proved. Determination of the precise amounts of those types of damages may be left to the trier of fact. As in other issues in private
nuisance cases, the plaintiff is required to prove these matters by preponderance of the evidence.
Plaintiffs are often more interested in obtaining the abatement of an existing nuisance than they are in recovering money damages
therefor. A court’s power to abate a nuisance may also be extended to abate a prospective nuisance, either if the alleged nuisance is
a nuisance as a matter of law or if the alleged nuisance in fact will inevitably occur if not abated.
Abatement relief is unavailable for permanent nuisances, which are by definition unabatable. Temporary nuisances, sometimes
referred to as continuing or recurring nuisances, are subject to abatement. If a temporary nuisance occurs only sporadically or in
isolated incidences, a court may not grant the relief of abatement.
Not only will a court not enjoin a sporadic nuisance, a court will also not enjoin a trivial nuisance. Nuisances whose injuries to the
plaintiff are prospective or only threatened will be enjoined only if the threatened damage is an inevitable consequence of the
condition if continued, and not merely a possibility of future injury.
As with other forms of equitable relief, to qualify for abatement a plaintiff in a private nuisance action must show either that failure
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to abate will result in irreparable harm to the plaintiff or that there is no adequate remedy at law. The harm is considered irreparable
if the injury is a continuing or a repeated injury producing inconvenience or damage, even though the damage may be not subject to
a precise standard of measurement. The irreparable injury that is shown as a qualification for injunctive relief need not be a large
injury nor an injury that is absolutely irremediable.
That the remedy at law is inadequate is usually easy to establish in many nuisance cases, because the plaintiff is only required to
show that, without abatement, legal relief alone will recover damages only up to the time of the action, and this will probably result
in a succession of law suits to obtain damages from the future continuance or repeated occurrences of the nuisance.
The equitable character of injunctive relief requires that the conduct of any plaintiff seeking such equity must also have been
equitable. Under the so-called “clean hands” doctrine, a court will not grant equitable relief to the plaintiff or to just one party if it
appears that both parties are at fault. Familiar maxims have long expressed this point: “he who seeks equity must do equity,” and “he
who comes into equity must come with clean hands.”
Under some circumstances, a private nuisance plaintiff may be limited in the relief available by the doctrine of election of remedies.
Of course, both legal and equitable forms of relief arising out of the same private nuisance action are concurrent and not exclusive,
and may be sought together or separately. If legal and equitable forms of relief are pursued in separate actions, such as in a court of
law and in a court of equity, a situation that would seldom arise today, they should be pursued in concurrent actions, because an
action for abatement which is not joined with a claim for damages precludes a later action for damages relating to the same period of
time. However, recovering damages in one action does not bar a later action for injunction.
A complaint seeking abatement of the nuisance as a form of relief should allege enough factual details to show the existence of
the type of nuisance that warrants equitable relief. Such allegations should not be merely conclusory, but should be allegations that
effectively show irreparable injury and an inadequate remedy at law. As in other aspects of nuisance litigation, a plaintiff seeking
equitable relief usually is held to a standard of proving these matters by a preponderance of the evidence, but some courts that are
concerned about the seriousness of the remedy of injunctive relief require that plaintiffs meet the higher standard of proof by clear
and satisfactory evidence.
A court that issues a decree for abatement of a private nuisance may empower specific persons to carry out or supervise the execution
of the decree. A defendant or other person who disobeys the injunction can be held in contempt of court.
Only in rare circumstances is a prospective plaintiff in a private nuisance action permitted to use self-help in carrying out the
abatement of a nuisance. The party intending to use self-help must give prior notice to the person causing the nuisance, and this is
especially necessary if the party intends to enter onto the property where the nuisance is caused. Any self-help abatement must be
accomplished without breach of the peace. In a few circumstances, especially emergencies, both the notice and the peacefulness
requirements may be excused if abatement is urgently necessary to protect health, life, or property.
§ 11.02(b). The Law of Nuisance in Utah.
§ 11.02(b)(1). Public Nuisance.
Utah statutes give extensive attention to matters of public nuisance, beginning with a detailed definition:
(1) A public nuisance is a crime against the order and economy of the state and consists in unlawfully doing any act or omitting to
perform any duty, which act or omission:
(a) annoys, injures, or endangers the comfort, repose, health, or safety of three or more persons;
(b) offends public decency;
(c) unlawfully interferes with, obstructs, or tends to obstruct, or renders dangerous for passage, any lake, stream, canal, or
basin, or any public park, square, street, or highway;
(d) is a nuisance as defined in Section 78B-6-1107; or
(e) in any way renders three or more persons insecure in life or the use of property.
(2) An act which affects three or more persons in any of the ways specified in this section is still a nuisance regardless of the extent
to which the annoyance or damage inflicted on individuals is unequal.
(3) (a) Agricultural operations that are consistent with sound agricultural practices are presumed to be reasonable and do not
constitute a public nuisance under Subsection (1) unless the agricultural operation has a substantial adverse effect on the
public health and safety.
(b) Agricultural operations undertaken in conformity with federal, state, and local laws and regulations, including zoning
ordinances, are presumed to be operating within sound agricultural practices.
(4) (a) Critical infrastructure materials operations conducted in accordance with sound critical infrastructure materials practices
are presumed to be reasonable and do not constitute a public nuisance under Subsection (1)
(b) Critical infrastructure materials operations undertaken in conformity with federal, state, and local laws and regulations,
including zoning ordinances, are presumed to be operating within sound critical infrastructure materials operations.4

4. Utah Code § 76-10-803. (amended 2019).
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Section 78B-6-1107 of the Utah Code, which defines private rather than public nuisance, provides that every building or place is a
nuisance if it is the site of illegal drug activity, gambling, prostitution, criminal activity with two or more others, or of social parties
which meet the definition of nuisance as “anything which is injurious to health, indecent, offensive to the senses, or an obstruction to
the free use of property....”5
One who is guilty of maintaining or failing to remove a public nuisance is guilty of a class B misdemeanor, if the penalty is not
otherwise prescribed.6 An action for abatement of the public nuisance may be brought by the appropriate public attorney,7 and various
forms of relief are prescribed.8
Utah statutes also identify several specific activities as forms of public nuisance. These include creation of an airport hazard,9
keeping an abandoned apiary (structure for beehives),10 failure to control noxious weeds,11 actions by business establishments, places
of public accommodations or state-regulated enterprises that violate civil rights,12 polluting of water,13 placing obstacles in highway
rights of way,14 maintaining certain kinds of outdoor advertising,15 operating a junkyard unlawfully,16 placing certain prohibited signs
or markers or lights or signals along highways,17 permitting an abandoned horse to run at large on the open range,18 and an
uncontrolled fire.19 Agricultural activities within an agriculture protection area are usually exempt from inclusion in public nuisance
definitions.20 Building owners are not liable for any nuisance presented by temporary seasonal hazards such as naturally occurring ice
and snow.21
The Utah Supreme Court has defined a public nuisance as a wrong that affects “an interest common to the general public, rather
than peculiar to one individual, or several.”22 Cases illustrating the notion that circumstances favoring quality of life may preempt
those favoring commercial or agricultural values declared as a public nuisance feature a hog ranch for over 250 pigs located on two
city lots and a dairy processing facility that had been in operation for many years but whose operations had changed over time.23
Certain categories of conditions, or ownership including owners and possessors of canals, are not subject to liability under the
5. See also Utah Code § 78B-6-1101.
6. Utah Code § 76-10-804; Goebel v. Salt Lake City Southern R. Co., 104 P.3d 1185 (Utah 2004) (injured party must show that railroad who failed to repair
gap in railroad crossing had notice of the nuisance).
7. Utah Code § 76-10-806.
8. Utah Code § 76-10-808.
9. Utah Code § 72-10-402.
10. Utah Code § 4-11-114.
11. Utah Code §§ 4-17-109 to -110.
12. Utah Code § 13-7-4.
13. Utah Code § 19-5-107; Salt Lake City v. Young, 145 P. 1047 (Utah 1915); North Point Consolidated Irr. Co. v. Utah & S. L. Canal Co., 52 P. 168 (Utah 1898);
People v. Burtlesen, 47 P. 87 (Utah 1896).
14. Utah Code § 72-7-104; Lewis v. Pingree Nat. Bank, 151 P. 558 (Utah 1915).
15. Utah Code §§ 72-7-104, -504.
16. Utah Code § 72-7-203.
17. Erickson v. Sorensen, 877 P.2d 144 (Utah App. 1994).
18. Utah Code § 47-2-3; Ryan v. Beaver County, 21 P.2d 858 (Utah 1933).
19. Utah Code § 65A-8-201.
20. Utah Code § 17-41-403.
21. Dahlstrom v. Nass, 126 P.3d 733 (Utah App. 2005).
22. Stevensen v. Goodson, 924 P.2d 339 (Utah 1996), and Turnbaugh v. Anderson, 793 P.2d 939 (Utah App. 1990), both citing Solar Salt Company v. Southern
Pacific Transportation Company, 555 P.2d 286, 289 (Utah 1976). Extensive dicta on the elements of public nuisance are found in Erickson v. Sorensen, 877 P.2d
144 (Utah App. 1994). But see Goebel v. Salt Lake City Southern R. Co., 104 P.3d 1185 (Utah 2004) (a private party can establish a public nuisance claim if the
party shows that the conduct was unreasonable or was a nuisance per se).
23. Dairy Product Services, Inc. v. City of Wellsville, 13 P.3d 581 (Utah 2000) (statute did not preclude a nuisance claim although facility that had long been
in operation and had not been a nuisance previously because the facility started a new operation that caused odor, and residents had not moved to the nuisance);
Monroe City v. Arnold, 452 P.2d 321 (Utah 1969).
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attractive nuisance doctrine,24 unless the canal contains a hidden trap not ordinarily found in canals.25
§ 11.02(b)(2). Private Nuisance.
In addition to other legislation, discussed above, which defines public nuisance and also declares such public nuisances to be crimes,
the Utah legislature has taken the unusual step of defining nuisance generally as a crime:
(1) A nuisance is any item, thing, manner, condition whatsoever that is dangerous to human life or health or renders soil, air, water,
or food impure or unwholesome.
(2) Any person, whether as owner, agent, or occupant, who creates, aids in creating, or contributes to a nuisance, or who supports,
continues, or retains a nuisance, is guilty of a class B misdemeanor.26
Various criminal or social conduct in a building or other place is also identified by the legislature as nuisance conduct,27 and the
legislation both confers a private right of action and authorizes a civil action by the county or city attorney,28 authorizes court
appointment of a spokesperson for those who could be private plaintiffs,29 authorizes abatement by evicting the tenant or tenants
from where the misconduct occurs,30 authorizes protection of witnesses against violence by defendants,31 authorizes evidence of
reputation,32 establishes preponderance of the evidence as the standard of proof,33 and authorizes cost and attorneys’ fees to the
prevailing party.34 Special nuisance provisions for shooting ranges have been enacted.35 Recovery may be denied for a claim considered
to be a mere inconvenience rather than a nuisance.36
Apparently none of these statutes is considered to supplant or preempt the common law of private nuisances. In 1996 the Utah
Supreme Court quoted a 1971 case defining a private nuisance as “a substantial and unreasonable nontrespassory interference with
the private use and enjoyment of land.”37 If something is considered a nuisance under both the common law and statutory law, it is a
nuisance per se.38
A legislative waiver of governmental immunity has been extended “for any injury that results from the exercise of a government
function.”39

24. Kessler v. Mortensen, 16 P.3d 1225 (Utah 2000) (by dictum affirms the Utah rule that canals are not subject to liability under the attractive nuisance
doctrine; residential construction sites are subject to attractive nuisance liability on a case-by-case basis); Loveland v. Orem City Corp., 746 P.2d 763, 771-774
(Utah 1987); Trujillo v. Brighton-North Point Irrigation Company, 746 P.2d 780, 782 (Utah 1987).
25 Pratt v. Mitchell Hollow Irrigation Company, 813 P.2d 1169 (Utah 1991).
26. Utah Code § 76-10-801.
27. Utah Code § 78B-6-1107.
28. Utah Code § 78B-6-1108(1).
29. Utah Code § 78B-6-1108(2).
30. Utah Code § 78B-6-1109.
31. Utah Code § 78B-6-1110.
32. Utah Code § 78B-6-1113.
33. Id.
34. Utah Code § 78B-6-1114.
35. Utah Code §§ 47-3-1 to -305.
36. Poppert v. Woolsey, 2005 Utah App. LEXIS 125 (No. 20040294-CA, Mar. 10, 2005).
37. Stevensen v. Goodson, 924 P.2d 339, 348 (Utah 1996), quoting Sanford v. University of Utah, 488 P.2d 741, 744-745 (Utah 1971). The Sanford case was
superseded by statute as indicated in Pigs Gun Club v. Sanpete County, 42 P.3d 379 (Utah 2002) (county road construction allegedly caused flood waters to run
onto plaintiff’s property). See Dairy Product Services, Inc. v. City of Wellsville, 13 P.3d 581 (Utah 2000) (city council could correctly deny the dairy’s business
license until an odor problem was corrected); Walker Drug Co., Inc. v. La Sal Oil Co., 972 P.2d 1238 (Utah 1998) (action to recover for damage to land caused by
operation of nearby gas station).
38. Harper v. Summit County, 963 P.2d 768, 778 (Utah App. 1998).
39. Stanford v. University of Utah, 488 P.2d 741 (1971). The Sanford case was superseded by statute as indicated in Pigs Gun Club v. Sanpete County, 42
P.3d 379 (Utah 2002) (county road construction allegedly caused flood waters to run onto plaintiff’s property).
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§ 11.03. Protection Against Trespass.
§ 11.03(a). The Common Law of Trespass.
Trespass is similar to private nuisance, in that a trespass also interferes with the use and enjoyment of land; trespass is distinct
from nuisance in that trespass is caused by an actual physical invasion of the property, while a private nuisance is by definition
nontrespassory. While the interference caused by a nuisance may be actionable even without an actual physical invasion of the
property — through such means as noise, lights or smells — a trespass is actionable when any physical invasion at all can be proved,
no matter how slight or inconsequential. In a trespass action, only the plaintiff is necessarily the holder of an interest in land. The
defendant may be any person who enters another’s land, or who causes another or some other thing to enter a person’s land.
§ 11.03(a)(1). Definition and Elements of Trespass on Land.
§ 11.03(a)(1)(i). Intent.
Trespass is the physical invasion of another’s property and, since many trespasses occur casually or inadvertently, the question
immediately arises whether one can be liable for trespass without the intent to trespass. American courts consistently hold that a
plaintiff in a trespass action need not show that the defendant actually intended to commit a trespass; it is sufficient to show that the
defendant intended to enter the plaintiff’s land. Even intent to enter the land need not be shown if the plaintiff shows that the
defendant’s conduct was negligent, reckless, or extra-hazardous. Therefore, one may be guilty of trespass who, in most cases, intends
the entry onto land but does not necessarily intend either the trespass or its resulting damage.
As mentioned, a trespasser may be liable for trespass without knowing or intending that a trespass is committed; when the trespass
is a result of the trespasser’s ignorance, mistake, or inadvertence, relief against the trespass will still be granted in most cases. If not
only the intent to trespass was absent, but the entry itself was unintended, some courts will not recognize a trespass, unless the
unintended entry was negligent, reckless, or in the course of an extra-hazardous activity. Examples of these latter situations include:
damage to land caused by seismic vibration from a static firing rocket motor test, an extra-hazardous activity; a fire which began on
defendant’s land and as a result of negligence spread to plaintiff’s land; and a neighboring landowner who, with consent, pruned back
overhanging branches from the trees on adjacent land, but pruned the trees so severely that several died, a form of reckless conduct.
§ 11.03(a)(1)(ii). Entry.
A trespass to land in the early common law was perceived as a breach of the peace resulting from the unlawful entry onto the land
of another. If the entry onto the land of another was rightful, even a wrong act following that rightful entry was not considered a
trespass. This is still the view held by some courts. Other courts consider a wrongful act committed even after a rightful entry to be a
trespass. In those jurisdictions, one who enters with license, authority, or consent, but who then exceeds the limits of that permission,
may commit a trespass. Similarly, a creditor who enters the debtor’s premises to take possession of the collateral, but then, in addition,
evicts the employees and changes the locks, will be considered a trespasser in some jurisdictions.
A slight variant of this split of judicial authority is found in the doctrine of trespass ab initio. If an entry on the land of another is
made under authority — such as by permission, by agreement, or under authority of law — and the entrant subsequently exceeds or
abuses that authority in a trespassory manner, the entry is considered trespassory from the beginning. Such a situation can commonly
arise when one purchases and takes possession of real property pursuant to a real estate sales contract and then fails to make the
payment or to vacate after a demand is made; in a jurisdiction that recognizes the doctrine of trespass ab initio, such an occupant,
upon default, will be considered a trespasser from the time of the first entry. Some jurisdictions adhere to the older rule that no
trespass arises unless the original entry was unlawful, and these jurisdictions therefore reject the concept of trespass ab initio.
Every trespass involves some kind of entry onto plaintiff’s land. An entry onto the land of another may be made by a person or a
thing, and any unauthorized or unlawful entry is a trespass.40
§ 11.03(a)(1)(iii). Force.
In the early common law, every person’s land was considered enclosed and an entry onto that land not permitted or authorized by
the owner was considered to have necessarily broken or violated the enclosure. Thus, by definition, a trespassory entry was always
forcible. Today, force is a required element of a trespassory entry, and an unauthorized or unlawful entry is presumed to be forcible.
The characteristic of force is attributed to an unlawful entry regardless of how much or little actual force may be used.
§ 11.03(a)(1)(iv). Actual and Nominal Damage.
Just as the common law assumed that every unlawful entry onto another’s property was forcible, the common law also assumed
that such a forcible entry resulted in damage to the property. Thus even if little or no actual damage resulted from a trespass, the
40. See, e.g., Sycamore Family, L.L.C. v. Vintage on the River Homeowners Ass’n, Inc., 145 P.3d 1177 (Utah App. 2006) (underground sewage pipes held to
be a permanent trespass); Gallegos v. Lloyd, 178 P.23d 922 (Utah App. 2008) (trespass caused by building house that encroached on neighboring landowner’s
property).
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trespass was still actionable, and in any trespass case nominal damages could be recovered. While that basic doctrine still prevails
today, some courts have departed from this traditional position and have held that not even nominal damages should be awarded if
the trespass was inadvertent and no actual damage occurred.
§ 11.03(a)(2). Strict Liability for Trespass by Encroachment.
It is still the common law rule that no landowner liability results when water or other matter gathers naturally on one’s land and
then migrates to the land of another, causing damage. However, if the discharge of the water or other matter occurs even partially
because of a building or other artificial structure, so that the migration is no longer completely natural, the owner of the land from
which the discharge originates may be liable for damage caused on nearby land, at least if negligence occurred in the interfering with
the natural migration. This common law rule of liability for negligence was altered by the English case of Rylands v. Fletcher,41 which
imposed strict liability on a landowner who intervened in the natural runoff or migration which caused damage on other land. In
American jurisdictions which have adopted at least some aspects of this rule of strict liability, a landowner who makes some unusual
or unnatural use of property will be liable for damage caused to nearby land if the use is not kept under close control. A land use is
considered unusual or inappropriate, if the potential damage to nearby land is much greater than the potential benefit to the user.
In a related rule, most American courts impose strict liability for property damage caused by extra-hazardous activities or the use
of dangerous instrumentalities on one’s land. In addition to the typical example of ultrahazardous or extra-hazardous activity of
blasting operations which cause damage through seismic vibrations, another is depositing dangerous materials on land so that damage
is caused when the dangerous materials explode.
§ 11.03(b). The Law of Trespass in Utah.
Utah statutes identify several types of specific activities and categorize them as criminal trespass or ordinary trespass. A person
commits criminal trespass if
(a) the person enters or remains unlawfully on property and:
(i) intends to cause annoyance or injury to any person or damage to any property, including the use of graffiti as defined
in Section 76-6-107;
(ii) intends to commit any crime, other than theft or a felony; or
(iii) is reckless as to whether his or her presence will cause fear for the safety of another.
(b) knowing the person’s or unmanned aircraft’s entry or presence is unlawful, the person enters or remains on property as
to which notice against entering is given by:
(i) personal communication to the actor by the owner or someone with apparent authority to act for the owner; or
(ii) fencing or other enclosure obviously designed to exclude intruders;
(iii) posting of signs reasonably likely to come to the attention of intruders; or
(c) the person enters a condominium unit in violation of Subsection 57-8-7(8).
(3)(a) A violation of Subsection (2)(a) or (b) is a class B misdemeanor unless it was committed in a dwelling, in which event it is a
class A misdemeanor.
(b) A violation of Subsection (2)(c) is an infraction.
(4) It is a defense to prosecution under this section that the:
(a) property was open to the public; and
(b) the actor complied with all lawful conditions imposed on access to or remaining on the property..42
This general statutory definition of criminal trespass is supplemented by other provisions imposing criminal sanctions against
trespassory conduct. Thus misdemeanor penalties are imposed for trespass in abandoned or inactive mines;43 for trespass with intent
to violate others’ privacy;44 for trespass on school property with intent to commit a crime, cause injury or annoyance or recklessly

41. Rylands v. Fletcher, L.R. 3, H.L. 330 (1868).
42. Utah Code § 76-6-206; AWINC Corp. v. Simonsen, 112 P.3d 1228 (Utah App. 2005) (although owner posted “No Trespass” signs, court decided the signs
were primarily to keep people off the land rather than the road since many people used the road every year, and had for a long time, and thus there was no
trespass violation); Steele v. Breinholt, 747 P.2d 433 (Utah App. 1987) (“property ... open to the public” is not limited to government-owned property); State v.
Lesley, 672 P.2d 79 (Utah 1983) (remaining on property with intent to commit a felony is excluded from the definition of criminal trespass). Penalties for class C
misdemeanors may include imprisonment for up to 90 days. Utah Code § 76-3-204(3); Gordon Strachan, Adam Strachan and Kevin Simon, “When Does a Skier
Become a Trespasser?” 20 Utah B.J. 19 (July/August 2007).
43. Utah Code § 76-6-206.1.
44. Utah Code § 76-9-402.

324

cause fear for safety;45 for trespass on trust lands;46 for trespass on state lands;47 and for permitting swine to trespass on improved
private property of another after notice to exercise control of the animals is given.48
Trespass by swine is also subject to civil trespass liability, and the common-law rule imposing civil liability for trespasses of domestic
animals is codified in Utah statutes.49 Trespass on school trust lands is subject to civil liability in addition to the criminal penalty
mentioned above.50 Operating or riding an off-highway vehicle on private land and tampering with any sign regulating trespassing by
off-highway vehicles are also unlawful activities.51
Several statutory provisions govern conditions on land that may determine trespass liability. County governments are authorized
to adopt fencing ordinances “to allow domestic animals to graze without trespassing on farms, subdivisions, or other private
property.”52 Proper posting of property is described,53 and tampering with posting is unlawful.54
Utah statutes authorize several types of activities that would otherwise be considered trespassory. Permits for sportspersons to be
on private land are authorized and regulated;55 entry on private land for coal mining reclamation studies may be permitted;56 and
broad authorization to enter private land for numerous activities related to irrigation is given.57
Statutes also govern procedural issues related to trespass. A general three-year statute of limitations is imposed on actions for
“waste, trespass upon, or injury to real property; except that when waste or trespass is committed by means of underground works
upon any mining claim, the cause of action does not accrue until discovery by the aggrieved party of the facts constituting the waste
or trespass; . . . .”58 In general, “the statute of limitations begins to run when the cause of action accrues.”59 In the context of trespass,
if multiple trespasses give rise to multiple causes of action, the statute of limitations “begins to run anew with each act.”
Proper venue for trespass actions (injuries to real property) is in the county where the land or part of the land is located.60 It has
also been held that Utah civil procedure rules do not permit a counterclaim for condemnation in response to a complaint for trespass;
however, federal jurisprudence would permit a counterclaim for inverse condemnation in federal court in a landowner’s diversity
45. Utah Code § 53G-8-603.
46. Utah Code § 53C- 2-301(1)(g).
47. Utah Code § 65A-3-1. Trespass on state lands may also consist of extended camping on the same location and leaving anchored or beached vessels
unattended. Id.
48. Utah Code § 4-25-301.
49. Utah Code § 4-25-8; Winters v. Turner, 278 P. 816 (Utah 1929), appeal dismissed for want of jurisdiction and cert. denied, 281 U.S. 692, 50 S. Ct. 238, 74
L. Ed. 1121 (1930).
50. Utah Code § 53C-2-301(1).
51. Utah Code § 41-22-12.5.
52. Utah Code § 4-25-204.
53. Utah Code § 23-20-14(1)(d).
54. Utah Code § 23-20-15.
55. Utah Code § 23-23-10.
56. Utah Code § 40-10-27(1)(a).
57. Utah Code § 73-1-6.
58. Utah Code § 78B-2-305; Sycamore Family, L.L.C. v. Vintage on the River Homeowners Ass'n, 2006 UT App 387, 561 Utah Adv. 24, 145 P.3d 1177, 2006
Utah App. LEXIS 413 (Utah Ct. App. 2006), cert. denied, 153 P.3d 185, 2007 Utah LEXIS 43 (Utah 2007) (Sewer pipes running under landowners’ property were a
permanent trespass and, therefore, the limitations period of this section was applicable and had run by the time the landowners filed their trespass and nuisance
claims and, although the water and sewage flowing through the pipes were not part of a single act of installation, they did not constitute a new trespass); Breiggar
Properties, L.C. v. H.E. Davis & Sons, Inc., 52 P.3d 1133 (Utah 2002) (The tolling of the statute of limitations for a permanent trespass violation starts when the
trespass violation occurs. No challenge is allowed for a permanent trespass violation once the period is up; however, with a continuing trespass violation, a person
can challenge the alleged violation at any time. A permanent trespass is a trespass that has since ceased, while a continuing trespass is a trespass that occurred
multiple times and has not yet ceased. Where more than one violation has occurred in the past, separate causes of action exist, and the statute of limitations
starts running at the time each new violation occurred.); Bullion Beck & Champion Mining Co. v. Eureka Hill Mining Co., 103 P. 881 (Utah 1909) (applying discovery
rule).
59. Retherford v. AT & T Communications of the Mountain States, Inc., 844 P.2d 949, 975 (Utah 1992). “Mere ignorance of the existence of a cause of action
does not prevent the running of the statute of limitations.” Walker Drug Co. v. La Sal Oil Co. (Walker I), 902 P.2d 1229, 1231 (Utah 1995) (quoting Warren v.
Provo City Corp., 838 P.2d 1125, 1128-29 (Utah 1992). See also Bingham v. Roosevelt City Corp., 2010 UT 37.
60. Utah Code § 78B-3-301.

325

action for trespass.61
A landowner can waive a claim for trespass or quiet title, but the waiver must constitute a distinctly made, intentional
relinquishment of the claims.62
Utah statutory provisions define the liability of landowners, generally, to trespassers.63
§ 11.04. Rights to Lateral and Subjacent Support.
§ 11.04(a). The Common-Law Rights to Lateral and Subjacent Support.
§ 11.04(a)(1). Definitions.
The rights and obligations pertaining to lateral support and subjacent support are rights pertaining exclusively to real property, and
also pertaining only to adjoining landowners. The rights to lateral and subjacent support associated with land ownership are often
termed natural rights, which means that they inhere in land ownership and are presumed to exist whether or not the parties explicitly
refer to them in any land transactions. Even though rights to lateral and subjacent support have always been recognized in the common
law as natural rights associated with property ownership, English and American jurisdictions have developed somewhat different rules
for remedies when those rights are violated. The English rules are favored in some American jurisdictions.
Lateral support is a landowner’s right to have the soil in its natural condition supported by the soil of adjoining land in its natural
condition. This right ordinarily applies only to the ground, and not to any artificial structures in or on the ground. Inasmuch as rights
to lateral and subjacent support are natural rights, it is unnecessary to mention them or to include provisions creating them in
conveyances or other transactions concerning the land. Land that is entitled to maintenance of lateral support from adjoining land is
likewise held to a duty of providing lateral support for that same land. This has been termed a continuing obligation that runs with the
land. While the courts have been far from unanimous, the weight of judicial authority favors the view that liability for loss or withdrawal
of lateral support is absolute, with no showing of negligence required.
Subjacent support is a landowner’s right to have the soil in its natural state supported by the soil beneath it. The applicability of
the right of subjacent support to the surface soil is necessarily vague, but it has been held that “surface” means only the superficial
part of the land. By agreement, the parties can be more specific about how much surface stratum is entitled to the provision of
subjacent support. Whether by common law or by agreement of the parties, then, it is possible for the owner of any upper stratum to
have a right to the subjacent support from any owner of the lower strata.
§ 11.04(a)(2). Rights of Lateral Support.
§ 11.04(a)(2)(i). Lateral Support of Land in Its Natural State.
The right to lateral support from adjoining soil usually applies only to land in its natural state, unencumbered by structures or other
artificial improvements. This right of lateral support held by a landowner imposes a corresponding duty on the adjoining landowner
to not remove the adjacent soil or otherwise weaken the lateral support.
§ 11.04(a)(2)(ii). Lateral Support of Land That Has Been Altered or Filled.
When land is no longer in its natural state, but has been filled in or otherwise altered, the entitlement to lateral support from
adjoining property is not thus forfeited, but the landowner is entitled only to such lateral support as the land would have needed in
its natural state, before it was altered or filled.
If land has been partially altered or filled, but a portion of the land has not been so changed, the unchanged portion retains its
natural right of lateral support from adjoining property.
With the passage of time, land that was earlier altered or filled may, in that condition, come to be considered once again in its
natural state. Indeed, in areas of long human habitation, virtually no land is left in its pristine natural state, so most land that was
altered or filled long ago is once again considered in its natural state and entitled to the corresponding lateral support. In some cases
the return of the full right of lateral support occurs after only a few years from the time of altering or filling.
§ 11.04(a)(2)(iii). Lateral Support of Land with Buildings.
The rather firm common-law rule prevailing in American courts is that no right of lateral support exists for the additional weight
imposed on the land by buildings or other structures or improvements. However, an adjoining landowner may not be negligent toward
a neighbor’s buildings; an excavator is under a duty to use care and also to give notice to the owner of a building on adjacent land
before excavation is undertaken, in order that protective and preventive measures can be taken. It has also been held that, if an
61. Doelle v. Mountain States Tel. & Tel., 872 F.2d 942 (10th Cir. 1989).
62. Purkey v. Roberts, 2012 UT App 241 (2012).
63. Utah Code § 57-14-301.
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excavation threatens the stability of buildings on non-contiguous land, the excavator must also give notice to those landowners.
§ 11.04(a)(2)(iv). The Created Right of Lateral Support for Buildings.
§ 11.04(a)(2)(iv)(A). Statutorily or Expressly Granted Lateral Support Rights for Buildings.
In addition to the natural right of lateral support that inheres in land ownership generally, a landowner may acquire a right of
lateral support by express grant or by statute. Contractual support arises most commonly if a landowner wishes to secure lateral
support for structures on the land. By agreement with an adjoining owner, a landowner may also secure a right of support for a building
by an adjoining building.
§ 11.04(a)(2)(iv)(B). Prescription or Implied Lateral Support Rights for Buildings.
If a landowner wishes to obtain a right of lateral support for buildings on the land, a right not inherent in the common-law right of
lateral support, and the landowner has not obtained such a right by express agreement, it is still possible that by prescription or implied
grant or reservation the landowner could secure a right of support for the buildings. English courts and a few American courts have
recognized a prescriptive claim to a right of lateral support for a building, but the majority of American courts do not recognize such a
prescriptive right. In those American jurisdictions that do recognize the possibility of obtaining a right of lateral support for buildings
by prescription, the usual rules apply. The landowner who claims such a right for a building on the land must have placed the building
in such a way that it requires the support of the neighboring land or a building on adjacent land, and that this need for support, by its
openness, could have drawn the neighbor’s objection at the time of construction. Also, of course, the prescriptive use must be
continuous for the time normally required of prescriptive easements. Crucial is the requirement that, for a prescriptive right to arise,
the structure be so placed that it actually relies for support on neighboring land or buildings; where one landowner constructed a
building without a foundation wall on the side that was adjacent to a neighbor’s building, but the building did not depend on the
adjacent structure for support, no prescriptive right to lateral support arose.
§ 11.04(a)(2)(v). Implied Grants and Reservations of Lateral Support Rights for Buildings.
An implied grant of a right to lateral support for buildings must meet essentially the same requirements as an implied easement.
The land with the building needing support and the land which is bound to provide the support must at one time have been in common
ownership, and while in common ownership the owner must have constructed the building in such a way that it relied for its support
on a portion of the owner’s land, which portion was later severed and conveyed to another. These circumstances give rise to a
presumed grant of a right of lateral support that arose at the time of severance. The inferences giving rise to such an implied grant in
a conveyance can be defeated by specific provision in the conveyance itself.
An implied grant of lateral support rights for buildings arises when the common owner builds two buildings on the land, each
needing the support of the other. An implied reservation of a lateral support right for buildings may arise when a common owner of
land builds a structure on one part of the land, which structure supposedly relies for support on the owner’s other land, and then the
owner conveys away the portion of the land needed for the support of the building. Both the implied reservation and the implied
grant for lateral support of structures apply only to structures that are in existence at the time the reservation or grant arises.
§ 11.04(a)(3). Liability Imposed for Loss of Lateral Support.
§ 11.04(a)(3)(i). Loss of Lateral Support Caused by Act of God.
Although the right to lateral support is a natural right under the common law, for the loss of which liability without negligence may
be imposed, no liability attaches for loss of that support through a so-called act of God. When the lateral support is lost through the
instrumentality of an act of God, or through any sudden, unforeseen natural force, then the owner of the land that did not provide
the support is not held liable for the damage from the loss nor required to restore the support. A loss of lateral support resulting from
a combination of an act of God and the adjoining landowner’s act or failure to act, will usually result in liability attaching to the
adjoining landowner.
§ 11.04(a)(3)(ii). Loss of Lateral Support Caused by Excavation.
§ 11.04(a)(3)(ii)(A). Loss of Lateral Support from Land Without Structures.
The most common cause of loss of lateral support is by excavation on adjoining land. When the adjoining landowner, by excavation,
disturbs or removes the lateral support of neighboring land, the excavator is liable for all damages that proximately result from the
excavation. Liability attaches to the neighboring excavator when the soil falls of its own weight after the lateral support has been
removed; however, when the soil collapses only after a person has walked upon it, the excavator bears no liability for either personal
injury or property damage. Also, after the soil has subsided onto neighboring property because the lateral support was withdrawn, it
may not be taken and used by the neighboring owner. If it is so taken, the neighboring owner will be liable for the value of the soil.
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In most cases, the defendant landowner who by excavation causes loss of lateral support is an adjoining owner; however, the
defendant’s land need not be contiguous with the plaintiff’s land, if the defendant’s excavation nevertheless caused the subsidence
of plaintiff’s land.
Liability for loss of lateral support, as it pertains to land in its natural state, is absolute and, therefore, a plaintiff need not prove
that the defendant was negligent in conducting the activities that cause the loss of support. If a defendant excavator is liable without
negligence, the liability extends only to the damage to the land itself. If the defendant excavator is liable and negligent, too, liability
may extend to damage to structures as well as to damage to the land itself. The absolute liability of an excavating landowner for
damage to adjoining property from loss of lateral support may be reduced or eliminated by statute.
§ 11.04(a)(3)(ii)(B). Loss of Lateral Support from Land with Structures.
As already noted, the common-law right to lateral support did not require the adjoining land to support the additional lateral
pressure caused by buildings on land, but rather was a requirement of support for land only in its natural state. However, it sometimes
occurs that the weight of a building on land does not increase the lateral pressure against the neighboring land; when soil subsides
onto neighboring land from land with one or more buildings on it, but the subsidence is caused solely by the neighboring excavation
and not by the weight of any buildings, the excavator will be liable not only for the damage to the subsiding land, but in the English
and in some American courts will also be liable for resulting damage to the plaintiff’s buildings. Some other American courts grant
recovery in these circumstances, but only if the excavator was negligent.
§ 11.04(a)(3)(iii). When Liability Only for Negligence Is Imposed.
One natural corollary of the common-law right of lateral support is that the right to excavate on one’s land is not reduced or
eliminated by the presence of buildings on adjacent land, and not even by buildings next to the boundary. However, even if the ability
to excavate is uncompromised, the excavator may be under additional duties of care as a result of the presence of buildings on
neighboring land. The principal additional duty of the excavator is to use due care in avoiding injury to the adjacent structures. The
excavator may be liable for property damage if the damage results from negligence in the excavation. When, during excavation,
damage occurs to the plaintiff’s building, but the plaintiff is unable to show negligence on the part of the excavator, the excavator will
not be liable for the damage.
Because there is no liability for damage to buildings without showing negligence on the part of the excavator, there is, of course,
no excavator liability for building damage when, without negligence in the course of excavation, the soil collapses solely because of
the extra weight of a building.
§ 11.04(a)(3)(iv). The Standard of Due Care.
The duty of due care imposed upon an excavator is almost always a jury question, and the standard is usually identified in the
context of the facts of each case. The reported cases that have dealt with the issue of excavator negligence have identified several
factors relevant to the issue of negligence: whether the excavator investigated soil characteristics; whether the excavation
unnecessarily endangered the buildings; whether the excavator used outdated or discredited methods; whether the excavator took
weather conditions into account; whether the excavator proceeded as other experienced excavators with acquaintance with the site
would have proceeded; and whether the excavator took into account the condition and current use of any structure possibly
threatened or affected by the proposed excavation. The excavator’s duty of care is enlarged when excavation occurs near a weakened
structure, but no liability is imposed on an excavator if a structure on adjoining land falls because of its own weakness, even when the
collapse takes place during the excavation.
Excavators must sometimes act affirmatively to fulfill the standard of due care and to avoid negligence. Frequently an excavator
must provide temporary shoring or underpinning support for adjoining land, both while the excavation is in progress and for as long
as necessary until the land is no longer in danger of subsidence. No standard rule requires an excavator in every case to provide shoring
and underpinning; such a duty is entirely dependent upon the facts in each case. Usually the owner of a threatened building has a
concurrent right to take steps to protect the building while excavation proceeds on adjacent land and, in the reported cases, the owner
of the building is more often held to the stronger duty to take such protective measures. Because of these rules, adjacent landowners
have reciprocal rights under the common law to go onto each other’s lands for the purpose of shoring up buildings when one of them
plans to excavate. When either landowner undertakes protective measure or repairs, liability may result when those steps are carried
out negligently.
One possible protective measure to be adopted by an excavator is to conduct the excavation one section at a time, which has the
benefit of exposing only portions of adjoining land or structures to the risk of subsidence or damage, while other sections remain fully
supported. Conducting an excavation by sections is most often carried out — and is sometimes required — where the soil, such as
sand or gravel, is brittle or crumbling.
These common-law rights and reciprocal duties to provide support can be altered by statute or ordinance or by the agreement of
the parties. If the responsibility for protective measures has not been regulated by statute or parties’ agreement, then the excavator
who is required to undertake protective measures must also bear the expenses therefor. Occasionally, a landowner who was given
notice of the excavation, and then took no steps to protect buildings on the land, will be required to reimburse the excavator for the
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cost of protecting the buildings during the excavation.
§ 11.04(a)(3)(v). When Due Care Requires Prior Notice of Excavation.
The owner or excavator of land where excavation is intended should give notice to any adjoining landowner whose buildings may
be threatened by the excavation. Whether the notice must be given because of the type of excavation or the condition of the buildings
is a determination dependent upon the facts in each case; therefore, the duty to provide notice is not absolute. It has been held that
notice is not required if it is already obvious that the excavation will require that precautions must be undertaken for the protection
of nearby buildings.
Naturally, no duty to give notice pertains if the adjoining landowner already knows of the intended excavation. Also, notice of an
intended excavation should be given to owners of buildings on non-contiguous land that might be threatened by the excavation.
Plaintiffs may cite the failure to give any required notice as evidence of negligence.
In order to meet the requirements of due care, the notice must be given sufficiently in advance so that protective measures can be
taken, and the notice must provide enough information about the excavation so that both excavator and adjoining landowner can
take appropriate measures to prevent damage. In addition to the timing of the excavation, most notices should also state the depth
of the proposed excavation. When excavation plans are changed, a new and timely notice of the changes must be given if the changes
alter the exposure of the buildings to damage from the excavation.
§ 11.04(a)(4). Rights of Subjacent Support.
§ 11.04(a)(4)(i). Definition and General Rule of Subjacent Support.
The common-law right to subjacent support is the right to have the surface in its natural state supported by the strata below. The
right of subjacent support is an absolute right, meaning that one responsible for the loss of subjacent support may be liable even
without negligence. Issues concerning subjacent support may arise if subsurface ownership is severed from surface ownership, such
as for mineral extraction or other excavations and tunnels.
§ 11.04(a)(4)(ii). The Right to Subjacent Support as an Absolute Right.
The absolute nature of the right to subjacent support not only may result in imposing liability without negligence, but it may also
require that the support be maintained despite technical difficulties in providing propping for the surface, or despite unexpected
conditions in the soil strata or in the relative values of surface and subsurface rights. However, as with the right to lateral support, no
liability follows if the subjacent support is disturbed because of acts of God or other powerful natural forces.
The absolute nature of the right of subjacent support also means that even an owner of subsurface rights, with rights to engage in
extraction of minerals or similar activities, may not act in a way that disturbs the subjacent support owed to the surface owner.
Occasionally a reservation of mineral rights expressly alters the right of subjacent support, so that the holder of the rights is freer to
excavate and extract. Absent such modification of rights, if mining or other subsurface activities are conducted without negligence,
disturbance of the subjacent support will still result in liability because of the absolute nature of the right.
The strict liability that flows from the absolute nature of the right to subjacent support applies only to disturbance of the surface
of the land in its natural state and without buildings or other structures on it.
§ 11.04(a)(4)(iii). The Right to Subjacent Support for Land in Its Natural State.
As mentioned, the right to subjacent support applies to land in its natural state, and liability for withdrawing this support may
extend to damage from disturbing uses for which the land is naturally adapted.
§ 11.04(a)(4)(iv). The Right to Subjacent Support for Land with Buildings.
Although the right to subjacent support applies to land in its natural state, a surface owner may recover compensation for damage
to buildings on the surface caused by withdrawal of subjacent support, when the loss of support was caused by negligence in the
subsurface activities. In a few jurisdictions, subsurface owners are strictly liable for damage to surface buildings resulting from loss of
subjacent support. Even in a jurisdiction that does not grant recovery for damage to buildings, if the loss of subjacent support is so
severe that the land would sink even without buildings on it, then compensation for damage to the structures on the land may often
also be recovered by the surface owner.
The common-law right of subjacent support as applied to land in its natural state has also been adapted in some jurisdictions to
different levels of buildings. The owner of the upper portion of a building has a right to subjacent support from the lower portion of
the building. Because the owner of a lower portion of the building usually is not engaging in subsurface activities analogous to mining
or other mineral extraction work, the duty to provide subjacent support in this context is mostly a passive one; the lower owner must
do nothing that will disturb the subjacent support of the upper portions. Of course, the lower owner must keep the lower portion in
good repair. In some jurisdictions, even the duty to repair has become part of the duty to maintain subjacent support. The duty to
repair, and other expansions of the right of subjacent support, also can be created by agreement between the parties.
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§ 11.04(a)(4)(v). The Right to Subjacent Support from Subsurface Waters.
If land surface is supported at least partially by subsurface waters and silt, that support, too, must be left intact according to the
right of subjacent support. This seems to be the rule in the relatively few American jurisdictions that have addressed the question; the
English and common-law rules are to the contrary.
§ 11.04(b). The Utah Law on Rights to Lateral and Subjacent Support.
Only one Utah statute even mentions lateral or subjacent support, and that is only in the context of defining a highway shoulder
area as including a portion of a road contiguous to a roadway for lateral support.64
Building damage caused by loss of lateral support was at issue in a modern Utah case, but the details of the doctrine were not
discussed and conspicuously absent from the Utah Supreme Court’s opinion was any distinction between damage to the land itself
and damage to buildings.65 Another plaintiff averred that loss of lateral support had caused damage to vegetation and ornamental
plants, as well as to a sprinkling system and to a stairway, again without distinction between the soil and its improvements.66 A city
conduit was held entitled to an easement on both sides of the conduit line for maintaining lateral support, thus establishing that even
a right of way interest was entitled to lateral support.67 In a 1946 case, a landowner built a retaining wall to support the land against
loss of lateral support threatened by excavation on the adjacent land. The excavating owner successfully enjoined an encroachment
by the retaining wall.68 A 1923 case affirmed that strict liability, or liability without negligence, can be established for causing loss of
subjacent support.69 In that case, too, the court made no distinction between damage to the soil and damage to the structures on the
soil; however, the excavator was under contractual obligation to cover such damage. Subjacent support was at issue in only one Utah
case,70 and that right was allegedly waived by deed and therefore not discussed in detail.
One Utah statute, tangentially related to loss of lateral or subjacent support through excavation, imposes liability on excavators
who damage underground utility facilities.71
In summary, it would seem that the common-law rules governing rights of lateral and subjacent support are essentially in effect in
Utah, with the possibility that damages may normally be recovered for injury to buildings as well as injuries to the soil.
§ 11.05. Rights to Airspace.
Legal issues related to airspace generally fall into the categories of access to solar energy, access to wind energy, conflicts arising
from weather modification activities, aesthetic nuisance, interference with radio and television reception, and disputes over airspace
development rights. Several of these topics have been treated in Utah statutes and cases.
§ 11.05(a). Solar Access in Utah.
Counties and municipalities have been statutorily authorized to adopt land-use planning regulations that protect access to solar
energy, and may refuse to approve subdivision plans or street or other dedications that inhibit use of reasonably sited and designed
solar collectors or other devices based on renewable resources.72 Private land use restrictions, such as easements, covenants and
equitable servitudes, may also be used to protect access to solar energy and other renewable resources, such as wind power. The
Solar Amendments Act of 2017 limits the degree to which HOA’s can restrict homeowners from installing solar panels.73
§ 11.05(b). Weather Modification in Utah.
Utah has declared that the State of Utah through its Division of Water Resources is the only entity with authority to conduct

64. Utah Code § 41-6-102(62)(b)
65. Farmers New World Life Ins. Co. v. Bountiful City, 803 P.2d 1241 (Utah 1990).
66. McKay v. Salt Lake City, 547 P.2d 210 (Utah 1976).
67. Salt Lake City v. W.J.B. & R.E. Walker, Inc., 253 P.2d 365 (Utah 1953).
68. Dahl v. Cayias, 174 P.2d 430 (Utah 1946).
69. Allen v. J. G. McDonald Chocolate Co., 218 P. 971 (Utah 1923).
70. Byron v. Utah Copper Co., 178 P. 53 (Utah 1918).
71. Utah Code § 54-8a-8.
72. Utah Code §§ 10-9a-610, 17-27a-610.
73. Solar Access Amendments, S.B. 154, 2017, https://le.utah.gov/~2017/bills/sbillenr/SB0154.pdf; see also Utah Code §§ 57-8a-102(22), 57-8a-701 to 703.
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weather modification operations.74 However, if weather modification activities take place in Utah to target an area in an adjoining
state, the activities must meet regulatory requirements in both states.75 Precipitation resulting from authorized state weather
modification activities is presumed to not constitute a nuisance or a trespass.76
§ 11.05(c). Interference with Radio and Television Reception in Utah.
Utah authorizes counties to operate television boosters facilities and the counties that do so are not liable for interference with
local closed-circuit television service in the area, absent federal regulations to the contrary.77 An individual landowner has no vested
right to electromagnetic waves carrying television signals, to the exclusion of others, and especially is that so if such right would
prevent the county from establishing facilities for public use.78
Interception of wire, electronic or oral communication is a criminal offense under some circumstances.79
An objection to an eminent domain taking on the ground that a proposed receiver/transmission station would interfere with a
cable television system was held to be a matter of federal law.80
§ 11.05(d). Airspace Development Rights in Utah.
Utah prohibits structures, natural growth and land uses which obstruct the airspace required for flight of aircraft.81 One court has
ruled in dictum that occasional use of airspace over private land by airplanes making an approach to the airport is insufficient to
establish a public avigation easement.82
§11.05(e). Commercial and Non-Commercial Drones.
There are both federal and state laws that dictate the use of commercial and non-commercial drones. Commercial drone operators
in the state of Utah must follow Federal Aviation Administration (FAA) requirements,83 including passing a test to obtain a commercial
license.84 Non-commercial drone operators must abide by the FAA’s recreational model aircraft rules.85
The majority of state legislation governing the operation of drones can be found in Utah Code Annotated Title 72, Chapter 14,
including law enforcement use of drones,86 and safe operation of drones,87 while trespass and privacy violations, as well as voyeurism,
can be found in Utah Code Annotated Title 76, Chapter 6.88 Additionally, a drone operator is guilty of a class A or B misdemeanor for
harassing livestock with their drone, unless the operator owns the livestock, or is an employee of the livestock owner and is acting in
accordance with the owner’s permission.89Recent advancements in drone technology have made these devices much more accessible
to the general public, and as the non-commercial use of drones continues to rise in popularity, so do the conflicts between drone
74. Utah Code § 73-15-3.
75. Utah Code § 73-15-8.
76. Utah Code § 73-15-7.
77. Utah Code § 11-2-2; Jackson v. Harward, 339 P.2d 1026 (Utah 1959).
78. Intermountain Elecs., Inc. v. Tintic Sch. Dist., 377 P.2d 783 (Utah 1963).
79. Utah Code § 77-23a-4(1)(b).
80. Williams v. Hyrum Gibbons & Sons Co., 602 P.2d 684, 688 (Utah 1979).
81. Utah Code §§ 72-10-401, -402.
82. Salt Lake City v. Lewis, 519 P.2d 1344 (Utah 1974).
83. https://www.faa.gov/uas/media/Part_107_Summary.pdf.
84. See generally Federal Aviation Administration, Become a Drone Pilot, https://www.faa.gov/uas/commercial_operators/become_a_drone_pilot/ (last
modified Jan. 28, 2020 10:33 AM EST).
85. https://www.faa.gov/uas/recreational_fliers/.
86. Utah Code §§ 72-14-201 to 72-14-205.
87. Utah Code § 72-14-403.
88. Utah Code § 76-6-206.
89. Utah Code § 76-9-308.
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operators and landowners.90 In 2019, Utah Senator Mike Lee introduced the Drone Integration and Zoning Act,91 which transfers
authority of low-flying drones from the federal government to states, cities, and Native American tribes. While drone use above 200
feet would remain under the authority of the FAA, anything below that height would fall under the jurisdiction of local governments.
The drafters of this bill reason that local governments are better equipped to have jurisdiction over low-flying drones,92 while the FAA
warns that such legislation could result in a “’patchwork quilt’ that would ‘severely limit the flexibility of FAA in controlling the airspace
and flight patterns, and ensuring safety and an efficient air traffic flow.’”93
§ 11.06. Property Rights in Railroad Lands.94
This section reviews briefly the historical background of land grants to railroads, which became the single most important factor in
the settlement of the American West. The types of real property interests acquired by the railroads and the ultimate disposition of
those interests are discussed, concluding with an examination of unique aspects of railroad land interests in Utah today.
§ 11.06(a). Brief History of Railroads’ Acquisition of Real Property Interests.
As a new nation, the United States of America found itself with a relatively huge territory as a result of England’s desire for
reconciliation and to block further North American expansion by France and Spain. Within a few years after gaining independence,
America’s acquisition of the Louisiana Purchase doubled that territory and generated a sense of urgency that those territorial gains be
validated by exploration and settlement. This could be best promoted by construction of roads, canals and other public improvements,
but it was questioned whether the national government was empowered to directly subsidize those improvements or have them
installed without the cooperation of the states. In lieu of direct funding from the federal government, land grants were made to the
states for canals and river improvements, especially after the spectacular success of the Erie Canal, which opened in 1825.
Railroads became the paramount form of transportation in the settled portion of the United States during the second quarter of
the 19th century. Direct federal aid to railroads was still not given, but rights of way over federal lands were granted to railroads as
early as 1835, and railroad construction was encouraged by the lure of mail contracts and by route surveys provided by Army
engineers. The early rights of way extended 30 feet on either side of the road line, and included rights to timber for construction within
100 yards on either side of the road line. At terminal locations, rights to 10 acres were also granted. Congress acted on individual right
of way requests for almost two decades, but finally enacted legislation standardizing rights of way for railroads and other surface
roads. Under this legislation the right of way extended for 100 feet on either side of the road line; earth, stone and timber could be
taken from adjacent lands, and land rights for depots and water tanks were also granted.95
In 1850 a federal statute granted a right of way and made the first major land grant related to railroads; this grant was made to
three states “in aid of construction of a railroad from Chicago to Mobile,”96 and was for the Illinois Central, Mobile & Chicago, and
Mobile & Ohio railroads. Setting the pattern for the future, the grant consisted of every even-numbered section of land in a 6-mile
strip on either side of the main road and of the branch roads. For land already alienated, compensatory land within 15 miles of the
road line would be provided. The statute also required that the retained federal lands between the alternating granted sections not
be sold for less than double the prevailing price for public lands. By this means, the political objection to a land give-away was stifled
with the argument that enabling the railroad to be built would greatly enhance the value of other public lands, so that grants were
really investments (of a pump-priming nature). The at least partial success of this grant opened the way in a few years for the massive
grants associated with the transcontinental railroad.
Although the actual construction of the continental railroad was delayed by the Civil War, preparations proceeded even during the
conflict. In 1862, federal legislation incorporating the Union Pacific Railroad was approved and signed.97 This legislation granted rights
of way over federal land and made land grants to aid construction of the railway. This act and others closely following authorizing the
construction of several transcontinental lines, made land grants directly to the railroads, rather than through the states, and are part
90. For a more complete discussion on the legal challenges associated with drones, see Troy A. Rule, Airspace in an Age of Drones, 95 Boston U. L. Rev. 155
(2015).
91. S.2607 - Drone Integration and Zoning Act of 2019, 116th Congress, (2019-2020).
92. See Mike Lee, United States Senator for Utah, Sen. Lee Introduces Drone Integration and Zoning Act, Press Release, www.lee.senate.gov (Oct. 16, 2019).
93.
Federal Aviation Administration, State and Local Regulation of Unmanned
https://www.faa.gov/uas/resources/policy_library/media/UAS_Fact_Sheet_Final.pdf (Dec. 17, 2015).
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94. The following discussion of the history of railroad real property rights is drawn generally from David A. Thomas, Ch. 54, Railroad Lands, in 7 David A.
Thomas (ed.), Thompson on Real Property, Thomas Edition 121-130 (1994 ).
95. 10 Stat. 28.
96. 9 Stat. 466.
97. 12 Stat. 489, amended, 13 Stat. 356.

332

of numerous enactments that have been collectively referred to as the Pacific Railroad Laws.98
Each of these acts rather clearly identified the several separate purposes to be served by the railroad, and the legislative device
intended to facilitate that purpose. Typically, the act would recite that the railroad itself would promote settlement by providing a
means of transportation through public lands, that the railroad right of way would serve national defense, that the land grants and
bonds would help finance the construction, and that making stone and timber available from adjacent lands would aid construction,
among other recitations.
Popular opinion among western settlers rather quickly turned against the railroads as soon as it was perceived that lands were not
being released for public sale as soon as had been hoped, and that transportation costs remained artificially high. The last railroad
land grant was authorized in 1871 and, thereafter, homestead grants became the main means of getting public lands into the hands
of settlers. After 1871, only rights of way were granted to railroads.
For a few years, Congress enacted individual laws for right-of-way grants to railroads, but in 1875 it passed the Railroad Right of
Way Act. This act standardized railroad rights of way at 100 feet on each side of the railroad line and included the right to take certain
construction materials from adjacent public lands.
§ 11.06(b). Types of Property Rights in Railroad Lands.
§ 11.06(b)(1). Incidents of Right of Way Grants.
The incidents of the rights of way granted to railroads were not defined in the charters or the federal statutes. In 1880, the U.S.
Supreme Court noted that the right-of-way grants exhibited no restrictions, and that they were superior to competing claims to the
same land, because of the necessity of maintaining a continuous rail route.99 Later, the Court held that right of way grants were
conditioned on the continued use of the right of way land for railroad purposes.100 Therefore, the property interest held in the right
of way was “a limited fee, made on the implied condition of reverter in the event that the company ceased to use or retain the land
for the purpose for which it was granted.”101 This characterization of the interest, most accurately described as a fee simple
determinable, meant that the right of way could not be alienated, and also was not subject to adverse possession.
The repose of this property rights question was disturbed in 1957, in the case of United States v. Union Pacific Railway.102 The Court
held that, by inference from other parts of the original enabling act, the Union Pacific did not obtain mineral rights in the right of way
lands, and that the railroad’s property interest in the right of way was in the nature of an easement, rather than a limited fee. With
this easement, the railroad obtained only surface rights and any other rights incident to the use of the right of way land for railroad
purposes. The court had earlier held that rights of way granted under the Railroad Right of Way Act of 1875 also were easements only,
without rights to subsurface minerals.103
Now, parties who wish to obtain oil and gas rights on railroad right of way lands may qualify under the Railroad Right of Way Leasing
Act of 1930.104 Obtaining rights to other minerals is still problematic, although the most secure method would be to file locations and
claims in the usual manner and also to secure the cooperation of the railroad that holds the surface rights.
§ 11.06(b)(2). Incidents of Other Land Grants.
The immense grants of land to the railroads did not vest immediately. They were considered present but conditional grants, and
would not vest until the location of the rail line had been fixed. However, any lands that were possibly subject to railroad claims, from
the time the general location of the route was identified, were made no longer open to entry by individual private settlers.105 These
lands thus withdrawn from entry remained so until the railroad line was made definite, and then the lands that were to remain
withdrawn from entry or private appropriation were definitely identified. Also at that time the railroad title vested.106 The vesting of
title was held to relate back to the time the grant was statutorily authorized.107
98. Union Pacific, 12 Stat. 489, amended, 13 Stat. 356; Northern Pacific, 13 Stat. 365; Atlantic and Pacific, 14 Stat. 292; Texas Pacific, 16 Stat. 573.
99. St. Joseph & Denver City R. v. Baldwin, 103 U.S. 426 (1880).
100. Northern Pac. Ry. v. Townsend, 190 U.S. 267 (1903).
101. 190 U.S. at 271.
102. U.S. v. Union Pacific R. Co., 353 U.S. 112 (1957).
103. Great Northern Ry. v. United States, 315 U.S. 262 (1942).
104. 30 U.S.C. §§ 301-306.
105. Buttz v. Northern Pacific R. Co., 119 U.S. 55 (1886).
106. St. Paul & Pacific Ry. v. Northern Pac. Ry., 139 U.S. 1 (1891).
107. St. Paul & S. C. Ry. v. Winona & St. Paul Ry., 112 U.S. 720 (1885).
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For the so-called “indemnity lands,” lands open to selection by the railroad in place of lands within the primary grants that had
already been appropriated, no title vested until the selection was actually made, a point that was resolved when one railroad sought
to select indemnity land within the area of another railroad’s original grant.108 The federal government provisionally withdrew some
land for a forest reserve, before selection of indemnity lands; the withdrawal was not made permanent until after selection, and the
railroad claim was held superior.109
So-called “mineral lands” were excepted from the railroad land grants, but these were defined to mean oil and gas lands, and not
coal and iron lands.110 Eventually, because identifying mineral lands was a slow and uncertain process, and railroads were issuing
patents for such lands to third parties, it was held that the mineral rights were reserved to the United States, but that a fee title to
those lands could pass by patent.111 It was held that once a patent was issued to a railroad, presumably under the conclusion that the
patented lands were non-mineral, subsequent discovery of minerals could not change the status of the land or cause rescission of the
patent.112 Also, federal legislation in 1890 subjected all patents west of the 100th meridian to reservations for ditches and canals
constructed under federal authority.113
In conflicts between railroad land grant claims and claims by settlers who acted under homestead or preemption laws, Congress
eventually enacted relief or exchange laws permitting the settlers to choose other equivalent land.114 When a railroad failed to
construct the railroad for which land grants were made, it was eventually required that the land grants (but not necessarily the rights
of way) be forfeited and returned to the public domain. In the judicial decision on forfeiture issues, it was held that some manifestation
of Congressional intention to assert forfeiture was required.115 Later legislation left Congress free to declare forfeitures without a prior
judicial inquiry, although subject to judicial review.116
A somewhat inconspicuous provision of the early railroad land grant legislation extended rate concessions to the federal
government when transporting troops, mail, munitions and similar goods. These rate concessions became very significant just before
and during World War II, and some relief for the railroads was provided in the Transportation Act of 1940.117 This act offered payment
of full rates by the government in exchange for the railroad releasing its claims to lands granted. Subsequently, releases of claims to
more than 8,000,000 acres in the western states were filed by railroads.
§ 11.06(c). Railroad Property Rights in Utah.
The issues described above have not been treated in Utah statutes and cases. Eminent domain power may be used in behalf of
railroads,118 and the usual rules for condemnation compensation and damages apply.119 Railroads are under duties to fence their
property,120 and to maintain “good and sufficient” crossings.121 Before a railroad received a federal grant of easement in 1871, a private
party, seeking ownership of the same land, had filed a Declaratory Statement of Pre-emption in 1869, but did not complete final proof

108. Id.
109. United States v. Northern Pacific R. Co., 256 U.S. 51 (1921).
110. 12 Stat. 489.
111. Barden v. Northern Pacific R. Co., 154 U.S. 288 (1894).
112. Burke v. Southern Pacific R. Co., 234 U.S. 669 (1914).
113. 26 Stat. 391.
114. See, e.g., 18 Stat. 194.
115. See, e.g., St. Louis, Iron Mountain & S. Ry. v. McGee, 115 U.S. 469 (1885).
116. 26 Stat. 496.
117. 49 U.S.C. § 10321.
118. Utah Code § 78B-6-503; Ketchum Coal Co. v. Pleasant Valley Coal Co., 168 P. 86 (Utah 1917) (railroad right of way not subject to condemnation in this
case); Postal Tel. Cable Co. v. Oregon S.L.R.R., 65 P. 735 (Utah 1901) (railroad right of way subject to condemnation in this case).
119. Utah Code § 78B-6-511; Finlayson v. Denver & R. G. W. R. R., 172 P.2d 142 (Utah 1946); Cook v. Salt Lake City, 157 P. 643 (Utah 1916); Jordan v. Utah
Ry., 156 P. 939 (Utah 1916).
120. Utah Code §§ 56-1-13 and 56-2-6.
121. Utah Code § 56-1-11; Goebel v. Salt Lake City Southern R. Co., 104 P.3d 1185 (Utah 2004) (injured party must show that railroad who failed to repair
gap in railroad crossing had notice of the nuisance). But see Price v. National R.R. Passenger Corp., 14 P.3d 702 (Utah App. 2000) (although the crossing was
abnormally dangerous, the railroad did not have to upgrade the warning devices at the crossing; witnesses at the time of the accident said they could tell they
were coming toward a railroad crossing, and other cars properly stopped as they should have at that crossing).
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of pre-emption, including payment, until 1872. The railroad rights were deemed superior.122
§ 11.07. Property Rights in Gravesite and Cemetery Lands.
§ 11.07(a). Cemetery Lands Issues in the United States Generally.
The existence of gravesites may give rise to various private rights relating to the land of the site, such as rights in others for
conducting visitations or further burials. In time, such rights may diminish or disappear. Such private rights are often pre-empted by
public concerns for health and safety, which may occasionally require disinterment and removal, or preservation from desecration or
for historic and cultural purposes. Gravesites grouped together in a formally-organized cemetery present additional issues of nuisance
and of land use regulation. Current and recurring issues regarding graves, burials and cemeteries have been well-summarized as
follows:
Numerous cases have involved the conflict between protection of burials and the interests of land owners who attempted
to reclaim burial areas for agricultural uses; other cases have involved intrusions by mining and industrial uses, or
proposals for commercial or residential development. Other cases involve gradual changes in the urban surroundings
that make a site no longer suitable or desirable as a cemetery, or [involve] site alterations proposed by the religious or
corporate operators of a cemetery. Whereas many past controversies concerned a servient landowner’s desire to obtain
unencumbered utilization of the land by refusing to recognize poorly-marked graves as protected interests, more recent
cases have concerned formal attempts to develop land while simultaneously recognizing and removing graves from the site.
The latter controversies raise issues of statutory procedures for removal and reinterment of bodies, or allegations of
abandonment of the burial interests. In both situations, civil or criminal actions for disturbance or desecration of graves
may be involved, and some burial areas may be protected by modern federal and state statutory systems for preservation
of historic graveyards or protection of unmarked historic or prehistoric graves and their contents. [citations omitted]123
§ 11.07(b). Regulation of Cemetery Real Property Rights in Utah.
In Utah, a city legislative body is given comprehensive authority to create cemeteries, and to regulate both public and private
cemeteries:
The city legislative body may:
(1)
(2)
(3)
(4)

purchase, hold, and pay for lands within or without the corporate limits for the burial of the dead ... ;
have and exercise police jurisdiction over those lands, and over any cemetery used by the inhabitants of the city;
survey, plat, map, fence, ornament, and otherwise improve, manage, and operate public burial and cemetery grounds;
convey cemetery lots owned by the city, and pass ordinances for the protection and governing of these grounds consistent with Title 8,
Chapter 5, Rights and Title to Cemetery Lots;
(5) contract for the care and improvement of cemeteries and cemetery lots, and for any compensation for the care and
improvement;
(6) received deposits for the care of lots and invest the deposits by following the procedures and requirements of Title 51, Chapter
7, State Money Management Act; and
(7) pay the cost of care from any proceeds from the investment.124

All public and private parties offering burial lots for sale are required to file plats for those lots with the county recorder, but no
recording fee may be charged.125 The plat must clearly show:
(a)
(b)

The sections of burial lots which have been disposed of and the names of the persons owing or holding, each burial lot; and
The sections of burial lots held for disposal.126

An executive officer of an organization in control of a cemetery must provide each purchaser of a lot or burial right located in the
cemetery with a certificate of burial rights, property executed.127 On a six month basis, the executive officer must submit to the county
122. Weiser v. Union Pacific Railroad, 2010 UT 4, 247 P.3d 357 (Utah 2010).
123. Richard B. Cunningham, Ch. 53, Real Property Aspects of Graves and Cemeteries, in 7 David A. Thomas (ed.), Thompson on Real Property, Thomas Edition
84-86 (1994).
124. Utah Code § 10-8-62.
125. Utah Code § 8-3-1.
126. Utah Code § 8-3-1.
127. Utah Code § 8-3-2.
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recorder any transcript, deed, certificate of sale, or evidence of burial rights conveyed during the preceding six months.128 Landowners
who operate cemeteries must abide by the requirements set forth in Utah Code Annotated, Title 8, Chapter 6, Section 2.129
Utah has also acted to protect Native American burials on state lands with its Native American Grave Protection and Repatriation
Act. In general, the Act preserves ownership of Native American remains found on state lands in a closely affiliated Native American
tribe, and defines and punishes illegal trafficking in such remains.130
Utah cases adjudicating rights relative to graves and cemeteries are rare. One case applied the statute of limitations to an
agreement to care for graves;131 another case affirmed the city’s right to regulate cemeteries in a reasonable manner, but held invalid
an ordinance requiring markers flush with the ground in an older portion of the cemetery, which had been occupied under rights of
burial analogous to an easement, privilege or license.132 In the absence of evidence that burial lots are being purchased for speculation,
and where the lots being sold are limited to burial purposes, with a provision for perpetual care and maintenance out of an income
trust fund, the burial lot sale was not considered a sale of a security.133
§ 11.08. Special Rights and Duties of Innkeepers.
§ 11.08(a). Special Rights and Duties of Innkeepers in the United States Generally.
At common law an innkeeper was under a duty to preserve from harm all property of the guest that had been placed in the custody
of the innkeeper. The innkeeper could escape liability for loss only by showing that the loss was caused by act of God, public enemy,
fault of the guest, or the innkeeper’s servants or employees whose conduct could not be imputed to the innkeeper.134 As travel
conditions improved, the almost strict liability of innkeepers was ameliorated by statute, a process summarized as follows:
The broad innkeeper’s liability for loss of or damage to the property of travelers that existed at common law has been
modified by statute to some extent in every jurisdiction. Although it is rare for a state to mandate that an inn, hotel or
motel provide a place of safekeeping for the valuables of its guests, this requirement is occasionally imposed. Statutes that
set liability limits on loss to the establishment serve as an encouragement to the proprietor not subject to a mandate to provide
such service. These limits may relate to liability for deposited items and to items retained by the guest. Other statutes seem
more intent on compelling the establishment to keep the sleeping rooms secure. Such limits are unlikely to discourage
patronage by most guests who may be happy that the additional security exists. [citations omitted]135
§ 11.08(b). Regulation of Innkeepers’ Real Property Rights in Utah.
Utah has long maintained a statutory limitation of $250 on innkeepers’ liability for loss or damage to guests’ property, even if a
safe or vault is provided.136 More recent legislation, known as the “Innkeeper’s Rights Act,”137 permits the innkeeper to refuse service
and accommodation to certain unruly guests, and prohibits discrimination against guests or prospective guests on the basis of “race,
creed, color, national origin, gender, disability, or marital status.”138
Innkeepers have also long enjoyed a lien right:
Every innkeeper, hotel keeper, boardinghouse or lodginghouse keeper shall have a lien on the baggage and other
property in and about such inn belonging to or under the control of his guests or boarders for the proper charges due
him for their accommodation, board and lodging, for money paid for or advanced to them, and for such other extras as

128. Utah Code § 8-3-3.
129. Utah Code § 8-6-2.
130. Utah Code §§ 9-9-401 to -406.
131. Hawkley v. Heaton, 180 P. 440 (Utah 1919).
132. Crawford v. City of Manti, 415 P.2d 665 (Utah 1966).
133. Memorial Gardens of the Valley, Inc. v. Love, 300 P.2d 628 (Utah 1956).
134. John C. Welsh, Chapter 52, Inns and Innkeepers, in 7 David A. Thomas (ed.), Thompson on Real Property, Thomas Edition 33-34 (1994).
135. Id. at 38-39.
136. Utah Code §§ 29-1-1 to -3.
137. Utah Code §§ 29-2-101 to -105.
138. Utah Code § 29-2-103.
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are furnished at their request.139
§ 11.09. Ancient Human Remains.
Utah statutes now provide a process for handling ancient human remains found on non-federal, non-state lands, and for
determining ownership and disposition of Native American remains discovered on non-federal lands.140

139. Utah Code § 38-2-2.
140. This legislation is embodied in Utah Code § 9-8-309, effective April 30, 2007, and in amendments to Utah Code §§ 9-8-302, 9-8-304, 9-9-402, 9-9-403,
76-09-704.
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CHAPTER 12 - SERVITUDES AND OTHER RIGHTS IN THE LAND OF ANOTHER

§ 12.01. Introduction.
This chapter deals chiefly with easements and includes a brief treatment of covenants, equitable servitudes, and conditions
subsequent. Regulation of these interests in land has developed primarily from the common law, rather than by statute.
§ 12.02. Easements – Definition.
An easement is an interest in the land of another which entitles the easement owner to limited use and enjoyment of the other’s
land.
1 An easement is not an estate or a lien, but it is a burden on the land.2 The major distinction between an easement and an estate
in land is that an easement is nonpossessory.3 That is, an easement gives the holder only the right to certain uses of the land, rather
than the right of occupancy which an estate in land would allow. A landowner therefore has no need for and cannot have an easement
over its own property.4
The owner of property that is subject to an easement retains all possessory rights in the land and may continue all activities and
uses normally allowed provided the owner does not interfere with the easement holder’s rights to use the property.5 The landowner’s
possession rights continue including the right to create other new easements in the property as long as the new easements do not
interfere with a previously created, paramount easement.6 The easement holder’s rights are enforceable against interference from
any source including all third parties as well as the owner of the possessory estate in the land.
§ 12.02(a). Types of Easements.
Easements are classified by indicating whether they are: (1) affirmative or negative, (2) appurtenant or in gross, and (3) by
describing the manner in which they were created.
§ 12.02(a)(1). Affirmative and Negative Easements.
Generally, easements entitle their owners to make affirmative use of another’s land for purposes such as ingress and egress and
erection and maintenance of utility lines.7 The land of the easement owner is the dominant estate or tenement, and the land which is
burdened is the servient estate or tenement.8 The most common form of affirmative easements are rights of access including alleys,
private roads through a subdivision or across a neighboring parcel. Other common easements include pipelines, utility lines and poles,
underground cables, party walls, uses of springs and wells, sprinkler connections, surface rights for servicing oil and gas leases or other
mineral estates, drainage and flooding rights, and easements for encroaching fences, excavations on boundary lines and other
temporary building construction activities. Every easement includes rights of entry for maintaining and repairing facilities constructed
in connection with the easement.9
A negative easement, on the other hand, entitles its holder to prevent the landowner from taking an action could otherwise be
1. Restatement (Third) of Property (Servitudes) § 1.2 (2000); Nyman v. Anchor Dev., L.L.C., 73 P.3d 357 (Utah 2003); Gillmor v. Macey, 121 P.3d 57 (Utah Ct.
App. 2005) (limited purposes for a personal easement).
2. See Hayes v. Gibbs, 169 P.2d 781 (Utah 1946).
3. Easements still carry a right to the land though that is protected under the Utah Constitution Article I, § 22. Colman v. Utah State Land Bd., 795 P.2d 622
(Utah 1990); Judd v. Bowen, 2017 UT App 56, 397 P.3d 686 (“"An easement is a right to use the land burdened by the easement rather than a right to occupy
and possess the land as does an estate owner.")(quoting 28A C.J.S. Easements § 4 (2016)).
4. Bertolina v. Frates, 57 P.2d 346 (Utah 1936).
5. North Union Canal Co. v. Newell, 550 P.2d 178, 179 (Utah 1976); Metropolitan Water District of Salt Lake & Sandy v. SHCH Alaska Trust, 2019 UT 62, 452
P.3d 1158, (the dominant estate holder, has the right to use the easement across [the servient estate holder’s] property to its fullest extent, but it does not have
authority to prevent [the servient estate holder] from using the property unless [the servient estate holder’s] use unreasonably interferes with [the dominant
estate holder’s] easement right..
6. See James Backman & David Thomas, A Practical Guide to Disputes Between Adjoining Landowners — Easements § 1.03[2] (Brigham Daniels ed., Matthew
Bender 2019).
7. Warburton v. Virginia Beach Fed. Sav. & Loan Ass’n, 899 P.2d 779, 781 (Utah Ct. App. 1995).
8. Carrier v. Lindquist, 37 P.3d 1112 (Utah 2001); Hunsaker v. Kersh, 991 P.2d 67 (Utah 1999); Ernst v. Allen, 184 P. 827 (Utah 1919).
9. Nephi Irrigation Co. v. Bailey, 181 P.2d 215, 216 (Utah 1947).

taken if the land were free from the easement.10 One example is an easement for light and air which prevents the owner of the servient
estate from erecting any structure that would interfere with enjoyment of that right. Another is a preservation easement that gives
the easement holder the right to prevent the landowner from altering a historic building or otherwise developing the land.11
§ 12.02(a)(2). Appurtenant Easements and Easements in Gross.
An easement is appurtenant when it pertains to, benefits, and runs with the land of the easement owner. Appurtenant easements
of a permanent character which are open and plainly seen and which are reasonably necessary to the use and convenient enjoyment
of the dominant estate pass with grants of the dominant estate unless expressly reserved by the grantors.12 An appurtenant easement
always involves both a dominant and a servient estate. An appurtenant easement’s benefit or its burden automatically passes with
every conveyance of the dominant or the servient estate. As a result, the transfer of possessory rights in the dominant property
automatically includes the rights under the easement to use the servient property. However, an appurtenant easement is never
assignable except in connection with a transfer of the dominant estate.13 The Utah Supreme Court has consistently ruled that when
the dominant estate is divided, the newly created estate must abut the way (but not necessarily the servient estate), or the easement
is extinguished.”14 In Alvey Development Corp. v. Mackelprang,15 the Utah Court of Appeals set forth four requirements for an
appurtenant prescriptive easement to survive the division of the dominant estate: (1) after division of the dominant tenement, “an
additional or further easement cannot be created across the servient tenement”; (2) there must not be an increased burden on the
servient tenement after division; the easement must be “reasonably necessary” for the use and enjoyment of the dominant tenement;
and the newly created parcel must “abut the way.”16
An easement in gross is not attached to a dominant estate but is a personal right belonging to its owner and is an interest in a
servient tenement.17 A non-commercial easement in gross is so exclusively personal that it is neither assignable nor inheritable.18
However, a commercial easement in gross – one that results primarily in economic benefit – is transferable.19
§ 12.02(a)(3). Profits a Prendre.
Easements are categorized as profits a prendre if they include the right to remove or consume substances from the land such as
gravel, soil, ice, peat or other non-crop substances. Generally, profits a prendre are treated the same way as easements.20
§ 12.02(b). Creation.
§ 12.02(b)(1). Express Easements.
An easement may be created by express words of either a formal grant or of a reservation or exception in a conveyance of land. A
grant creates an easement in the grantee, while a reservation may result in creating an easement for the grantor in the land being
conveyed. Easements may also be created as a covenant or through a conveyance referring either to a plat depicting easements or to
10. Restatement (Third) of Property (Servitudes) § 1.3 (2000); Canyon Meadows Home Owners Ass’n v. Wasatch County, 40 P.3d 1148 (Utah Ct. App. 2001).
11. Utah Code §§ 9-8-503, 504. Note that the statute provides for the use of either an affirmative or negative preservation easement.
12. Hampton v. State Road Commission, 445 P.2d 708 (Utah 1968); Dansie v. Hi-Country Estates Homeowners Ass’n, 92 P.3d 162, 165 (Utah Ct. App. 2004)
(“A strong presumption exists in favor of an easement being appurtenant, and the courts . . . will favor an easement appurtenant over one in gross.”).
13. See Canyon Meadows Home Owners Ass’n v. Wasatch County, 40 P.3d 1148 (Utah Ct. App. 2001)
14. See, Farnsworth v. Soter’s, Inc., 468 P.2d 372 (Utah 1970); Mawson v. J.G. Investment Co., 464 P.2d 595 (Utah 1970); Wood v. Ashby, 253 P.2d 351 (Utah
1952). The Utah Court of Appeals in Alvey Development Corp. v. Mackelprang, 51 P.3d 45 (Utah App. 2002) stated in dictum “that Utah appears to be in the
minority of jurisdictions holding that an easement is extinguished when, after the division of the dominant tenement, a newly created parcel does not abut the
servient tenement.” Id. at 50. For this dictum, the Alvey court relied on 10 A.L.R. 960, which characterized Wood v. Ashby, 253 P.2d 351 (Utah 1952) as authority
for Utah’s “minority” position. This is erroneous, as Wood adopts just the opposite position, holding that a post-division easement is extinguished only if it “does
not abut on the way.” Despite its erroneous dictum, the Utah Court of Appeals in its actual holding in Alvey stated correctly the issue as being whether the newly
created dominant estate abuts the way, not the servient estate. The Alvey court based its holding in the case on that correct statement of the issue.
15. Alvey Development Corp. v. Mackelprang, 2002 UT App 220, 51 P.3d 45.
16. Id. ¶ 13.
17. Crane v. Crane, 683 P.2d 1062, 1066–67 (Utah 1984); Maw v. Weber Basin Water Conservancy Dist., 436 P.2d 230 (Utah 1968).
18. Maw, 436 P. 230.
19. Crane, 683 P.2d at 1066–67.
20. See Restatement (Third) of Property § 1.2 (2000).
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a recorded declaration of easements.21 The same formalities apply to creation of easements as in any other conveyance. As an
easement is a property interest, the creating instrument generally must satisfy the statute of frauds.22 The document should also be
recorded in order to provide constructive notice to any subsequent purchaser.23 Otherwise someone might purchase the property
free of the easement under the doctrine protecting a subsequent bona fide purchaser without notice.24
Questions of interpretation often arise regarding: (1) the extent of the easement and (2) whether it is appurtenant or in gross.25 To
avoid future litigation the draftsman must use great care to identify clearly and specifically: (1) the parties, (2) the properties involved,
(3) the kind of easement created (appurtenant or in gross), and (4) the limits, permitted uses, and duration of the easement.26 To
interpret easements, Utah courts apply the same rules of interpretation used in interpreting contracts, looking first to the plain
language of the easement agreement.27
A recital of consideration should be included if the grant of easement is not incorporated in the conveyance of the underlying fee.28
§ 12.02(b)(2). Implied Easements.
Implied easements are three specific types — implied easements based on a prior use, easements by necessity and easements
implied from a subdivision plat.29 While express easements are created by written expressions of intent, implied easements arise from
the circumstances of a transaction or the circumstances surrounding the properties involved30. Courts are willing to imply an easement
because they are convinced that the parties intended to create an easement based on the circumstances accompanying a conveyance
of property. The court thereby brings into existence the results of the perceived, unexpressed intent of the parties derived from the
facts of the situation.
Once they exist implied easements pass as appurtenances to the land.31 A right of way appurtenant to an estate is appurtenant to
every part, but partition of the dominant tenement cannot create additional easements across the servient tenement.32
An easement does not inure to the benefit of the owner of a parcel which after division does not abut the right of way.33 Where
resulting use after further partition (successive to the severance which created the easement) will increase the burden upon the
servient estate, the right to the easement will be extinguished.34
Implied easements do not violate the statute of frauds because the parties in fact did convey property through a written document.
21. Robert Kratovil, Easement Draftsmanship and Conveyancing, 38 Cal. L. Rev. 426, 437–38 (1950); see also View Condo. Owners Ass’n v. MSICO, L.L.C., 90
P.3d 1042, 1047 (Utah Ct. App. 2004) (Recording a declaration or plat setting out servitudes does not, by itself, create servitudes. If all the property is owned by
a single owner, then no servitude can arise. Only when the developer conveys a parcel subject to the declaration do the servitudes arise.).
22. Wellberg Invest. LLC v. Greener Hills Subdivision, 2014 UT App 222, 336 P.3d 61Warburton v. Virginia Beach Federal Sav. & Loan Ass’n, 899 P.2d 779,
781–782 (Utah Ct. App. 1995); Green v. Stansfield, 886 P.2d 117, 122 (Utah Ct. App. 1994).
23. See Arnold Industries, Inc. v. Love, 63 P.3d 721 (Utah 2002) (discussing constructive notice of an easement in spite of abstraction errors); Evans v. Bd. of
County Comm’rs, 123 P.3d 432 (Utah 2005) (not always necessary to fix location of easement in descriptive language of a deed).
24. See 4 R. Powell & P. Rohan, Powell on Real Property § 34.21 (Matthew Bender 2020); Backman & Thomas, supra note 6, at § 1.02[1].
25. Weggeland v. Ujifusa, 384 P.2d 590 (Utah 1963); Johnson v. Higley, 989 P.2d 61 (Utah Ct. App. 1999).
26. A model form for the creation of an easement is included in Robert Kratovil, Real Estate Law 32–33 (Prentice-Hall 8th ed. 1979); see also Potter v. Chadaz,
977 P.2d 533 (Utah Ct. App. 1999) (easement cannot be created in favor of a third party who is a stranger to the transaction); Warburton v. Virginia Beach Fed.
Sav. & Loan Ass’n, 899 P.2d 779, 782 (Utah Ct. App. 1995); Wellberg Invs. LLC v. Greener Hills Subdivision, 2014 UT App 222, 336 P.3d 61 (the parties
unambiguously communicated in the easement agreement their intent to create an easement with specific parameters, benefitting only certain people/property
owners).
27. Wellberg Invs., LLC v. Greener Hills Subdivision, 2014 UT App 222, 336 P.3d 61.
28. See Green v. Stansfield, 886 P.2d 117 (Utah Ct. App. 1994); Hart v. Schimmelpfennig, 2009 UT App 27, 2009 Utah App. LEXIS 29 (unpublished opinion)
(the court found that there was consideration supporting the creation of the express easement and stating that it is not for the court to inquire into the adequacy
of the consideration).
29. A private easement can exist by reliance on a subdivision plat and can extend over abutting public ways. See Carrier v. Lindquist, 37 P.3d 1112 (Utah
2001).
30. See Butler v. Lee, 774 P.2d 1150, 1152 (Utah Ct. App. 1989).
31. Adamson v. Brockbank, 185 P.2d 264 (Utah 1947).
32. Wood v. Ashby, 253 P.2d 351 (Utah 1952).
33. Id.
34. Id.
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The easement is an inferred expansion of the conveyance language for the associated property. Strict rules apply to the creation of
implied easements because they are not specifically mentioned in the recorded documents applying to the affected properties.
Fairness to subsequently affected third parties demands that implied easements should arise only under convincing and compelling
circumstances.
§ 12.02(b)(2)(i). Implied Easement Based on Prior Use.
The implied easement based on prior use of the property is recognized if four requirements are satisfied. First, both the dominant
and servient estates must have belonged to the same person as a single parcel before a conveyance divided the required unity of
title.35 The original owner may end up owning a portion of the severed parcel or both portions may be conveyed to two new owners.
During the existence of the unity of title, the owner must use one part of the property to benefit another portion. Thus, a driveway
may cross the front part of the single parcel to provide access to the back area of the property. While one person owns the whole
area, no easement exists because property owners cannot have an easement over their own property. The beneficial use of the
driveway, however, becomes an easement by implication when the landowner severs the back part of the lot from the front portion
through a transfer to another person.
Second, if a severing conveyance of a portion of the property results in an implied easement, the prior use must be apparent,
obvious and visible at the time of the severance.36 When an inspection of the property would result in notice of the prior use, the
court can assume that the parties were aware of its existence and that fairness permits recognition of an implied easement.
Third, the easement across the burdened portion of the separated lands must be reasonably necessary for the enjoyment of the
dominant parcel. Courts apply a flexible standard for measuring necessity. The degree of necessity required by courts will vary with
the circumstances.37 Generally, a use is reasonably necessary if it is practical to the claimant’s use of his property or if significant
expense would arise in providing for an alternative solution if the claimed easement were not recognized. If the grantor is claiming to
have reserved an implied easement, the courts generally apply a stricter measurement of proof than when it is alleged to arise in favor
of the grantee.38
Fourth, to have an implied easement based on a prior use, the benefited party must continue to use the easement.39 In Bridge
BLOQ NAC LLC v. Sorf, the Utah Court of Appeals discussed that the intend of the parties is also relevant to the determination; however,
the inquiry is not whether the parties intended to create the easement, but rather whether the parties would have intended to create
the easement, had they known and understood all the details of the transaction at the time.40
§ 12.02(b)(2)(ii). Easement by Necessity.
The easement by necessity is based on the public policy of maximizing the productive use of land.41 This type of implied easement
is recognized because it is necessary in order for the easement holder to have reasonable use of the dominant property. Thus, a
landlocked property would be cut off from access to any public roads unless the courts recognize an implied easement across a
neighbor’s property. The required circumstances are similar for both the easement by necessity and the implied easement based on
prior use.42 The requirements are: (1) unity of title followed by severance, (2) apparent, obvious and visible use, (3) necessity of the
easement for enjoyment of the dominant estate, and (4) continuous use.43 The test for necessity is greater for the easement by
necessity than in the case of an easement implied from prior use.44 Such an easement is based on the theory of a grant by reason of

35. Ovard v. Cannon, 600 P.2d 1246, 1247 (Utah 1979); Chournos v. Alkema, 494 P.2d 950, 952 (Utah 1972); Butler v. Lee, 774 P.2d 1150, 1152 (Utah Ct.
App. 1989).
36. Southland Corp. v. Potter, 760 P.2d 320, 323 (Utah Ct. App. 1988).
37. Butler, 774 P.2d at 1154.
38. See Backman & Thomas, supra note 6, at § 2.02[3][b]; see Powell & Rohan, supra note 24, at § 34.08[3].
39. Chournos, 494 P.2d at 952 .
40. Bridge BLOQ NAC LLC v. Sorf, 2019 UT App 132, 447 P.3d 1278.
41. See Backman & Thomas, supra note 6, at § 2.02[3][b].
42. Culbertson v. Bd. of County Comm’rs, 44 P.3d 642 (Utah 2001); Tschaggeny v. Union Pacific Land Resources Corp., 555 P.2d 277, 280 (Utah 1976).
43. Savage v. Nielsen, 197 P.2d 117, 122 (Utah 1948); see also Abraham & Associates Trust v. Park, 282 P.3d 1027 (Utah Ct. App. 2012) (holding that an
easement by necessity did not exist over the most convenient land and route because there was not common ownership of the parcels followed by a division of
that common ownership).
44. Alcorn v. Reading, 243 P. 922, 926 (Utah 1926).
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the circumstances at the time of severance, and is inconsistent with the adversity contemplated in the prescription theory.45
Several limitations apply to recognition of an easement by necessity. A claimant cannot have the benefits of an easement by
necessity if that person has created the conditions producing the necessity.46 An owner who blocks an existing access road by building
a structure is not entitled to an easement by necessity over neighboring property. The claimant can remedy the lack of access by
removing the obstructing building. The easement by necessity terminates if the need for the easement no longer exists.47
§ 12.02(b)(2)(iii). Implied Easement Based on a Subdivision Plat.
When an owner subdivides property in accordance with a map (or plat or plan), a purchaser of a lot within the subdivision acquires
an easement by plat over private streets as laid out on the map, even if the easement is not expressly created in the documents of
conveyance. An easement by plat is implied for a roadway leading to a lot if it was used to access the subdivision at the time of
purchase.48
§ 12.02(b)(3). Prescriptive Easements.
An easement may be created by prescription (adverse use) for an extended period. Adverse use differs from adverse possession in
that an adverse user has merely used the property for a right of way or other easement purpose, rather than using it as owner.49 The
purpose of these related doctrines is to protect parties against disruption of expectations they have had over a period of years without
interference. It is a means of giving stability to land titles by making activities legally justified through mere lapse of time, even if such
rights cannot be established through established record title.
To be recognized as an easement by prescription, the use of the servient estate must be open, notorious, and continuous for a
period of 20 years.50 Adverse use and exclusive use are further elements normally required for adverse possession that also apply to
a modified degree to the establishment of a prescriptive easement.
If a landowner fails to challenge unauthorized use of property during the twenty year period, the right to seek redress of the
invasion is permanently lost. The prescriptive use must be an activity that is wrongful so that it triggers the landowner’s right to seek
legal action.51 Where a claimant has shown open and continuous use for the prescriptive period, that use will be presumed to have
been against the owner of the servient estate, who will then have the burden of proving that the use was permissive and not adverse.52
If the use was originally permissive, there must be a showing how the use became adverse.53 It is not necessary to show that the use
was made in conscious disregard of the landowner’s rights to prevent it.54 The use is considered adverse even if it is made under a
mistaken claim of right. There need not be open hostility and the parties can even be friendly with each other, as long as it is established
45. Id.
46. See Powell & Rohan, supra note 24, at § 34.07[3].
47. Williams v. Shearwood, 688 P.2d 475, 476 (Utah 1984); see also Powell & Rohan, supra note 24, at § 34.19.
48. Oak Lane Homeowners Ass’n v. Griffin, 255 P.3d 677 (Utah 2011) (holding that a lot owner had an easement by plat to use a lane to access his property
because the lane was used to access lots within the subdivision at the time he purchased the lot).
49. Judd v. Bowen, 2017 UT App 56, 397 P.3d 686 (“[T]he defining difference between adverse possession and prescriptive easement is the character of the
interest sought—whether the interest may be characterized as possessory or nonpossessory. If the character of the interest sought is essentially possessory, it
moves into the realm of adverse possession, not prescriptive easement.”).
50. Harrison v. SPAH Family Ltd, 2020 UT 22, ¶ 28, 2020 Utah LEXIS 43; Judd v. Bowen, 2018 UT 47, ¶ 12, 428 P.3d 1032; Nyman v. Anchor Dev. L.L.C., 73
P.3d 357 (Utah 2003) (license results if the use of the land was permissive); Edgell v. Canning, 976 P.2d 1193 (Utah 1999); Marchant v. Park City, 788 P.2d 520
(Utah 1990); Crane v. Crane, 683 P.2d 1062, 1064 (Utah 1984); Lunt v. Lance, 186 P.3d 978, 985-986 (Utah App. 2008) (holding that trial court’s finding of a
prescriptive easement from testimony for Plaintiff and the fact Plaintiff and predecessors had used the property in early years was not erroneous). See also Carol
L. Lowry Irrevocable Trust v. G & L Enters., LLC, 250 P.3d 1026 (Utah Ct. App. 2011) (holding that prescriptive easements in waterways apply only to human
improved waterways, and not to natural streams).
51. Van Denburgh v. Sweeney Land Co. 2013 UT App 265, 315 P.3d 105 (prescriptive easement not established when sufficient evidence was shown that the
path was used permissively by the public).
52. Orton v. Carter, 970 P.2d 1254 (Utah 1998); Crane, 683 P.2d at 1062; Lunt v. Kitchens, 260 P.2d 535 (Utah 1953); Homer v. Smith, 866 P.2d 622 (Utah Ct.
App. 1993); Harrison v. SPAH Family LTD, 2020 UT 22, 2020 Utah LEXIS 43 (presumption of adverseness was not overcome, because the evidence showed the
easement was originally built without the knowledge of the owner and thereafter used for purposes beyond those for which permission was eventually given);
Judd v. Bowen, 2017 UT App 56, 397 P.3d 686 (“The fact that the parties or their predecessors were sociable, ‘or even cordial with each other,’ does not prevent
a prescriptive right from arising under the presumption of adverse use.”).
53. See Powell & Rohan, supra note 24, at § 34.10; Orton v. Carter, 970 P.2d 1254 (Utah 1998) (an oral grant for the use of property will generally ripen into
a prescriptive easement).
54. See Powell & Rohan, supra note 24, at § 34.10.

342

that the claimants land use is against the owner instead of under the owner.55 The presumption of adverse use does not apply,
however, if the parties are related or have a previous permissive arrangement for a similar use activity. The prescriptive easement
claimant may also have to prove adverse use without the benefit of a presumption if the claimant is not the only non-owner making
use of the property.56
The required element of exclusive use protects the wronged landowner from unfair surprise that might prevent the owner from a
fair opportunity to challenge or disrupt the ripening prescriptive easement before it is unassailable. Thus, the party claiming the right
to a prescriptive easement must show his own use independent of any concurrent similar use of others. The claimants right cannot
depend in any degree on the enjoyment of a similar right by others.
The exclusive use requirement for establishing a prescriptive easement is not the same as the exclusivity necessary for adverse
possession.57 Easements are rarely exclusive, so the easement holder is not required to be the only person entitled to use the servient
property. Clearly, the uses made by the landowner do not interrupt the exclusive use requirement by the prescriptive user. Others
may also exercise similar easement rights, because even a lawful easement holder has no right to exclude other parties from using the
property as long as the easement holder’s easement rights are not improperly prevented.
Finally, the prescriptive use claim must be separate from a use made by the public generally.58 A person cannot obtain a private
prescriptive easement for uses which have been dedicated for public use.59
Similarly, the wrongful acts must be continuous and uninterrupted so a reasonable person would recognize the need to protect
vulnerable property rights. The requisite continuous use is satisfied if the claimant’s activities occur regularly enough that the
landowner should know about them. To be continuous does not require that the use be constant or even regular.60 All that is necessary
is that it be such use as the needs of the user require.61 Continuity can be interrupted by barriers set up by a landowner to prevent
the use. Continuity is interrupted when the “prescriptive user halts his or her actual use of the easement or where the prescriptive
user alters his or her mental state (so that the prescriptive user begins using the easement under the owner rather than against the
owner). An alteration in a prescriptive user’s mental state most often occurs where the prescriptive user accepts a landowner’s
permission to continue using the easement.”62 Even temporary interruptions will suffice to prevent the prescriptive period from
accruing.63 The claimant would then have to start over in counting the required prescriptive period.
A prescriptive easement should be defined by its type and its scope.64 The type and scope should be analyzed separately. The type
is “defined broadly based on the purpose for which the servient estate was used.”65 The scope, or extent, of the easement should be
limited by the “nature of its historical use.”66 In determining the burden historically imposed on the servient estate by an easement,
55. Judd v. Bowen, 2017 UT App 56, 397 P.3d 686; Jacob v. Bate, 2015 UT App 206, ¶ 18, 358 P.3d 346, 353.
56. Sdrales v. Rondos, 209 P.2d 562 (Utah 1949).
57. Crane, 683 P.2d at 1064; Richards v. Pines Ranch, Inc., 559 P.2d 948, 949 (Utah 1977); see also Van Denburgh v. Sweeney Land Co. 2013 UT App 265, 315
P.3d 105.
58. See Backman & Thomas, supra note 6, at § 2.03[3][b].
59. Utah Code § 78B-2-216. See Nyman v. Anchor Dev., L.L.C., 73 P.3d 357 (Utah 2003) (adopting the majority position that a county’s acquisition of property
due to nonpayment of taxes is a public purpose and therefore not subject to adverse possession or a prescriptive easement); AWINC Corp. v. Simonsen, 112 P.3d
1228 (Utah Ct. App. 2005) (declaring public a mountain road, rejecting defendant’s claim for a prescriptive easement, and requiring defendant to remove lock
on gate preventing road’s use).
60. Judd v. Bowen, 2017 UT App 56, 397 P.3d 686 (“[T]he frequency of use is not critical, and continuity can be established if the claimant can show that he
made use of the landowner's property whenever desired or required under the circumstances.” – Continuity found when an easement was used whenever
needed to access a cabin).
61. Crane, 683 P.2d at 1064 ; Martinez v. Wells, 88 P.3d 343, 347 (Utah Ct. App. 2004); Jacob v. Bates 2015 UT App 206, 358 P.3d 346 (continuity requirement
met when the easement was used for maintenance purposes and deliveries).
62 Harrison v. SPAH Family LTD., 2020 UT 22 (the prescriptive user’s mental state is the focus, so even permission from the landowner will not interrupt the
period unless the user submits to the landowner’s title by accepting the offered license).
63. Wasatch Irrigation Co. v. Fulton, 65 P. 205 (Utah 1901); Harrison v. SPAH Family LTD., (The interruption only suffices if it causes the prescriptive user to
abandon the use; any action to stop the use is only effective to interrupt the prescriptive period if it actually stops the use. Calling the police and commencing
legal proceedings did not interrupt the prescriptive period because it did not stop the use of the easement. Even “the erection of gates during the prescriptive
period is immaterial where they do not prevent a claimant from using a road.” (quoting JON W. BRUCE & JAMES W. ELY, JR., THE LAW OF EASEMENTS & LICENSES
IN LAND § 5:16 (2019))).
64. SRB Investment Co. Ltd. v. Spencer, 2020 UT 23, 463 P.3d 654.
65. Id. (whether evidence showed the easement was created as an “access easement” and other uses should only be allowed if they do not materially add to
the burden imposed by the access easement).
66. Id. (the ultimate aim in determining the extent (or scope) of a prescriptive easement is to limit the burden on the servient estate to what had been
imposed historically”)
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the court should look to the physical dimensions of the prescriptive use, the frequency and intensity of the use, and the effect of the
use on the aesthetic and economic value of the property.67 The court may also consider the subjective purpose for using the easement
and the nature of the use of the dominant estate if those factors are “helpful in determining the nature of the burden on the servient
estate.”68 Additionally," “courts should take a flexible approach that permits changes of use so long as those changes do not materially
burden the servient estate or materially interfere with the prescriptive right.”69
The same rules apply to both prescriptive easements and adverse possession with regard to disabilities and the concept of tacking.70
Thus, as with adverse possession cases, any incompetence based on infancy or mental condition of the landowner at the beginning of
the prescriptive time prevents the running of the statute of limitations. Only possessory ownerships are subject to interests arising
through prescriptive easements. Thus, remaindermen or other non-possessory future interests are not affected until those interests
become possessory. If the claimant and his predecessors in interest have all met the requirements of prescription, their successive
periods of adverse use may be joined to meet the twenty-year requirement. The successive adverse users must be in privity with one
another, which is commonly established by the documents of sale of the dominant estate.
Conveyance of the servient estate during the prescriptive period does not interrupt the running of the period, but it may become
important in determining whether the servient owners knew or should have known of the use during the entire period.71
Finally, government entities are not subject to the doctrine of prescriptive easements. As the sovereign, the statute of limitations
underlying the concept of adverse possession or prescriptive easements is not applicable.72
§ 12.02(c). Rights and Duties of Parties.
Both the easement owner and the owner of the servient estate must exercise their rights so as not to interfere unreasonably with
each other.73 If there are “’ irreconcilable conflicts in use, priority of use rights is determined by priority in time, except as a latercreated servitude takes free of another under the applicable recording act."74 If based on an explicit grant, the extent of an easement
is determined by the grant.75
Interpretation is often required to determine the extent or scope of the easement. Disputes occur regarding the easement’s precise
location or its boundaries, its duration and what kinds of uses are permitted. Factors to be considered in determining the easement’s
extent include (1) the express language of the creating instrument, (2) the behavior of the parties at the time of the easement’s
creation and their actions in arriving at their own interpretation of the easement, and (3) the foreseeability of any challenged
changes.76 The most crucial starting point is the language of the written instrument. The parties, for instance, can alter the normally
applicable doctrines by their specific language.77 For example, the parties can specify that the easement holder can benefit property
presently owned as well as adjacent property purchased by the easement holder in the future. Normally, the rule limits the use of the

67. Id. ¶49.
68. Id.
69 Id.
70. See Backman & Thomas, supra note 6, at § 2.03[4][a].
71. Zollinger v. Frank, 175 P.2d 714, 718 (Utah 1946).
72. See Backman & Thomas, supra note 6, at § 2.02[4][c].
73. Big Cottonwood Tanner Ditch Co. v. Moyle, 174 P.2d 148 (Utah 1946) Jacob v. Bate, 2015 UT App 206, 358 P.3d 346 (“Utah law provides that the rights
of the dominant owner of an easement are impliedly limited by the rights of the servient owner. . . . [claimants] could exercise their right to use the prescriptive
easement . . . so long as the exercise of their right was not ‘so unusual and so obviously unreasonable that it would be clearly apparent to the court merely from
learning what the proposed method was that other methods must be practicably available.’"(quoting Big Cottonwood Tanner Ditch Co., 174 P.2d at 160)); Stern
v. Metro. Water Dist. of Salt Lake & Sandy, 2012 UT 16, ¶ 69, 274 P.3d 935 (“[T]here is a firmly established background rule that an easement holder may make
technological upgrades to its property, so long as they are not unreasonably burdensome to the servient estate.”); Metro. Water Dist. of Salt Lake & Sandy v.
SHCH Alaska Trust, 2019 UT 62, 452 P.3d 1158 (status as a limited purpose local district does not grant the water district additional authority to control the use
of the servient estate by imposing restrictions – authority beyond that traditionally enjoyed by an easement holder).
74. Metro. Water Dist. v. Questar Gas Co., 2015 UT App 265, 361 P.3d 709 (quoting Restatement (Third) of Property: Servitudes § 4.12) (Metro Water Dist.
could not establish that there was an interference when the two pipelines with easements coexisted without issue for 60 years and Metro no present plans to
do any work that might interfere, but only had preliminary plans that might interfere in the next several decades).
75. Weggeland v. Ujifusa, 384 P.2d 590 (Utah 1963); see also Wellberg Invs., LLC v. Greener Hills Subdivision, 2014 UT App 222 ¶10, 336 P.3d 61.
76. See Powell & Rohan, supra note 24, at § 34.12.
77. Labrum v. Rickenbach, 711 P.2d 225, 226 (Utah 1985); Wykoff v. Barton, 646 P.2d 756, 758 (Utah 1982).
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easement to the benefit of those parcels owned by the easement holder at the time the easement is created.78
If the writing is ambiguous, however, the court must determine intent by considering the surrounding circumstances.79 In the case
of implied or prescriptive easements, where no underlying language governs, the circumstances connected with the establishment of
the easement are most significant. In either case, the court is attempting to determine the intent of the parties as to the scope of the
easement.
To determine whether a particular use is permissible when an easement has been created by prescription, a comparison must be
made between that use and the use by which the easement was created.80 An easement is limited to the use for which it was
acquired.81 A non-commercial easement in gross is also limited to the person who acquired it.82 The parties involved may change the
location of an established easement by mutual consent, which may be implied by the acts and acquiescence of the parties.83 The
owner of a dominant estate has the right to enter the servient estate to make repairs which are necessary for the reasonable and
convenient use of an easement, so long as there is no unnecessary injury to the servient estate.84 An owner of the servient parcel,
however, may not force the easement holder to make repairs nor can the servient owner seek contribution from a non-consenting
easement holder for maintenance expenditures.85 Nonetheless, the two parties are well advised to cooperate with each other
regarding protective maintenance of an easement. Both the easement holder and the owner of the burdened land face tort liability
for injuries arising because of neglected repairs.86
As a general rule, the party burdened by the easement is given the first opportunity to set the scope of an inadequately described
easement.87 Thus, if the location of the easement is not defined, the burdened property owner may choose any reasonable location,
subject to the right of the unsatisfied dominant easement holder to seek protection from the courts. Similarly, a landowner is generally
able to construct a gate across a dirt access road if the gate is reasonably necessary to protect the servient landowner’s use of the
property. The landowner’s need is balanced against the easement holder’s right to be free from undue interference with uses
permitted under the easement.88
Another scope issue is the extent of permissible change because of passage of time and normal evolution of the affected
properties.89 Usually, the language creating the easement has not anticipated the kinds of alterations or modifications sought by the
easement holder. As a general rule, courts permit changes if they are reasonably foreseeable.90 If the changes are caused by advances
in technology, the easement use is generally allowed to keep pace with normal developments. For example, old easements permitting
a right of way for horse drawn carts will typically be able to become a paved road for any kind of motorized vehicles.
78. See Backman & Thomas, supra note 6, at § 1.02[1].
79. See Powell & Rohan, supra note 24, at § 34.12; Dansie v. Hi-Country Estates Homeowners Ass’n, 92 P.3d 162 (Utah Ct. App. 2004).
80. SRB Investment Co. Ltd. v. Spencer, 2020 UT 23, 463 P.3d 654; Harrison v. SPAH Family LTD., 2020 UT 22, 2020 Utah LEXIS 43; Crane v. Crane, 683 P.2d
1062 (Utah 1984); Nielson v. Sandberg, 141 P.2d 696 (Utah 1943).
81. See Purkey v. Roberts, 2012 UT App 241, 285 P.3d 1242(2012) (where a fence encroached on neighboring land the fence owner was liable for trespass
even though he had an easement because the fence was not consistent with the access purposes of the easement); Metro. Water Dist. of Salt Lake & Sandy v.
SHCH Alaska Trust 2019 UT 62, 452 P.3d 1158 (The district court erred by determining the scope of the easement based on the description of the easement by
a civil engineer for the Federal Bureau of Reclamation. Instead, the court should have made the determination based on the description in the original land
patent).
82. Crane, 683 P.2d at 1067.
83. Lyman Grazing Ass’n v. Smith, 473 P.2d 905 (Utah 1970); Union Pac. R.R. v. Utah DOT, 2013 UT 39, 310 P.3d 1204 (“It is well-settled . . . that parties with
interest in a right of way—the servient and the dominant estate holders—can, by mutual agreement, alter the boundaries of the easement.”).
84. Nephi Irrigation Co. v. Bailey, 181 P.2d 215 (Utah 1947).
85. Goebel v. Salt Lake City S. R.R. Co., 104 P.3d 1185 (Utah 2004); Coleman Co., Inc. v. Southwest Field Irrigation Co., 584 P.2d 883, 884 (Utah 1978).
86. See Backman & Thomas, supra note 6, at § 1.03[2].
87. Radakovich v. Cornaby, 147 P.3d 1195, 1198 (Utah Ct. App. 2006) (modifying the trial court’s order to allow the owners of the servient estate “the first
opportunity to set the exact boundaries of the right-of-way”); see Backman & Thomas, supra note 6, at § 1.03[1][b].
88. See Backman & Thomas, supra note 6, at § 1.03[1][b].
89. See Powell & Rohan, supra note 24, at § 34.12; Orton v. Carter, 970 P.2d 1254 (Utah 1998); SRB Investment Co. Ltd. v. Spencer, 2020 UT 23, 463 P.3d
654 (“[C]ourts should take a flexible approach that permits changes of use so long as those changes do not materially burden the servient estate or materially
interfere with the prescriptive right.”).
90. See Powell & Rohan, supra note 24, at § 34.12; see also Stern v. Metropolitan Water Dist. of Salt Lake & Sandy, 2012 UT 16, 274 P.3d 935 (“[A]n easement
holder may make technological upgrades to its property, so long as they are not unreasonably burdensome to the servient estate.”); Union Pac. R.R. v. Utah DOT,
2013 UT 39, 310 P.3d 1204, (“Utah law has long allowed changes to a right of way as long as those changes do not diminish its usefulness, frustrate its purposes,
or burden the dominant or servient estate.”).

345

The most difficult questions have involved the subdivision of the dominant property91 or the construction of a multi-family dwelling
to replace the original single-family residence.92 Usually these changes are permitted even though the intensity of use is increased.
The key is whether the new uses were reasonably foreseeable so the court is justified in determining that the expansion is in harmony
with the original intent of the parties and the purposes they established for the easement. The courts will limit the extent of the
change, however, if the alterations or expansions impose an unreasonable burden on the servient property owner.
Public policy and the needs of society favor changes and improvements in an easement for the benefit of the dominant estate, as
long as the manifest intent of the original parties was not to disallow changes and the burden on the servient estate is not unreasonably
increased.93 When there are several owners of an easement in common, no one of them may make alterations in the easement which
will render it less convenient and useful to any one of the others.94 An owner of the servient parcel, however, may not force the
easement holder to make repairs nor can the servient owner seek contribution from a non-consenting easement holder for
maintenance expenditures. Nonetheless, the two parties are well advised to cooperate with each other regarding protective
maintenance of an easement. Both the easement holder and the owner or the burdened land face tort liability for injuries arising
because of neglected repairs.
§ 12.02(d). Transfer of Easements.
Once an easement is created, it becomes part of the burdened property. The obligation to recognize the easement holder’s rights
automatically passes to successors unless they are freed from the burden of the easement as bona fide purchasers without notice. In
modern subdivisions, each property owner is on constructive notice of all easements indicated on the original subdivision plat or in a
Declaration of Restrictions (including easements, real covenants and servitudes) provided the plat or declaration are properly recorded
in a jurisdiction’s land records.95
Even if an easement is not part of the public records, the transfer of the burden applies to subsequent owners of the servient
property who have notice of the easement.96 Usually the successor’s deed will refer specifically to the easement so the transferring
grantor protects itself from liability for breach of the warranty deed’s assurance that no encumbrances apply to the property other
than the ones specifically detailed in the instrument of conveyance. The notice may also be based on actual knowledge of an easement
that is readily apparent to anyone entering the property.
The benefit of an easement also transfers automatically to successors of the dominant property unless it is an easement in gross.97
An easement in gross is far less common than an appurtenant easement. It is personal to the original easement holder and no specific
property is benefited by the easement in gross.98 An appurtenant easement, in contrast, always benefits specific land designated as
the dominant property. Traditionally the personal benefit of an easement in gross was nontransferable. However, modern law
recognizes that commercial easements in gross may be assigned by the easement holders.99 These rules are based on the presumed
intent of the original creators of the easement to benefit a specific person only.
The priority of an easement in connection with land that is encumbered by a mortgage depends on the sequential order of their
creation. If the easement existed prior to the creation of a mortgage, the easement will continue as a burden on the property even in
the hands of a mortgage foreclosure purchaser. If the mortgage predated the easement, however, the mortgage foreclosure would
eliminate any easement rights in the foreclosed property. Subordination agreements can effectively reverse these priority rules.
§ 12.02(e). Termination.
An easement may be voluntarily terminated by the execution of a quitclaim deed or other writing which complies with the statute
of frauds. An express easement may expire by its own terms. If the easement is created as part of a lease of the dominant property,
the easement will terminate at the conclusion of the lease.100 An appurtenant easement automatically terminates when title to the
91. Id. at § 34.15.
92. Id. at § 34.21.
93. Huble v. Cache County Drainage Dist. No. 3, 259 P.2d 893 (Utah 1953).
94. Big Cottonwood Tanner Ditch Co. v. Moyle, 174 P.2d 148 (Utah 1946).
95. See Backman & Thomas, supra note 6, at § 1.04[3][b].
96. See id; Arnold Industries, Inc. v. Love, 63 P.3d 721 (Utah 2002).
97. Crane v. Crane, 683 P.2d 1062, 1066 (Utah 1984).
98. Id. at 1064; see also Johnson v. Higley, 989 P.2d 61 (Utah Ct. App. 1999).
99. Crane, 683 P.2d at 1067.
100. See Powell & Rohan, supra note 24, at § 34.19.
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easement and the servient tenement are unified in the same person.101 The easement as a lesser interest is merged into the servient
property’s title whenever one person becomes owner of both the property burdened and the property benefited by the easement.
If the owner of the servient tenement uses his land in a manner which is adverse to the interests of the owner of the easement for
twenty years, the time required for the acquisition of prescriptive rights, the easement will terminate.102 The adverse uses must be
sufficiently contradictory to the easement holder’s rights that they clearly give notice to the easement owner that the easement rights
are being blocked. Thus, failure of the easement holder to protect these rights over a long period of time justifies extinguishment of
the easement. Nonuse of an easement accompanied by acts or words which indicate intent never to use the easement against may
extinguish it.103 This results in abandonment of the easement.104
An easement is also extinguished whenever a bona fide purchaser without notice obtains the burdened property. Even if the bona
fide purchaser without notice subsequently transfers the property to another party who had knowledge of the previously existing
easement, the easement is not revived. The protections given to the bona fide purchaser without notice shelters all subsequent
purchasers of the same property.105 If a court cannot separate the wrongful activity from appropriate usage of an easement for
purposes of issuing an injunction, it may declare the easement terminated.106 Restrictive covenants can also constitute a binding and
enforceable contract.107
§ 12.03. Restrictive Covenants – Definition.
A restrictive covenant is a covenant which restricts the use of the estate with respect to which it has been made.
§ 12.03(a). Imposition of the Covenants.
Typically, a subdivider will record a declaration of the restrictive covenants with the plat map of a subdivision. When he does, the
deed to each parcel in that subdivision binds the grantee to adhere to the restrictions contained in the recorded declaration. Each
grantee in the subdivision is benefited by such reciprocal negative covenants. Restrictive covenants may also be imposed by including
them in the deed which conveys a particular parcel of land.
All the owners of lots in an unrestricted subdivision may draw up and execute a formal agreement in writing whereby they subject
their respective lots to restrictions, such as to use for residential purposes only. In so doing, they should provide that each lot owner
may enforce the restrictions against the owner of every other lot in the subdivision, including remote assignees and grantees. Such an
agreement should be recorded to give constructive notice to all subsequent purchasers.
§ 12.03(b). Types of Restrictions.
The usual restrictive covenants restrict the use to which the owner may put his land, by: (1) restricting it to residential use, (2)
controlling the keeping of certain animals on the property, (3) controlling the size or height of buildings erected thereon, or (4) other
similar restrictions.
Typically, restrictions that do not conflict with the public zoning ordinances are allowed. The United States Supreme Court has held,
however, that restrictive covenants may not be used to exclude persons of designated race or color from the ownership or occupancy
of real property, if state action is necessary to enforce those covenants.108
§ 12.03(c). Interpretation of Covenants.
The language employed in stating a restriction in a covenant is taken in its ordinary and generally understood sense without being
subjected to technical refinement.109 If a covenant or restriction is found to be ambiguous, the court will first seek to resolve the
101. See Bertolina v. Frates, 57 P.2d 346, 350 (Utah 1936); see also Restatement (Third) of Property (Servitudes) § 7.5 (2000)..
102. Restatement (Third) of Property (Servitudes) § 7.7 (2000); see also Powell & Rohan, supra note 24, at § 34.21.
103. See Western Gateway Storage Co. v. Treseder, 567 P.2d 181, 182 (Utah 1977); see also Restatement (Third) of Property (Servitudes) § 7.4 (2000).
104. Stern v. Metropolitan Water Dist. of Salt Lake & Sandy, 274 P.3d 935 (2012) (a party asserting abandonment of an easement must prove by clear and
convincing evidence that the easement owner intended to make no further use of the property).
105. See Powell & Rohan, supra note 24, at § 34.21.
106. Lutheran High Sch. Ass’n v. Woodlands III Holdings, L.L.C., 81 P.3d 792, 794 (Utah Ct. App. 2003).
107. Brighton Corp. v. Ward, 31 P.3d 594 (Utah Ct. App. 2002) (where covenant was enforceable as a contract provision in order to stop paving of a road
across the property).
108. Shelley v. Kraemer, 334 U.S. 1 (1948).
109. Freeman v. Gee, 423 P.2d 155 (Utah 1967); see also Holladay Duplex Mgt. Co. v. Howells, 47 P.3d 104 (Utah Ct. App. 2002) (a question of what “a”
means was brought before the court); Café Rio, Inc. v. Larkin-Gifford-Overton, LLC, 207 P.3d 1235, 1242 (Utah 2009) (finding the Cross-Easement Agreement
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ambiguity by looking to extrinsic evidence of the parties’ intent.110 If restrictions are found to be uncertain or ambiguous, the court
advocates resolving all doubts in favor of free and unrestricted use of the property.111 In some instances the court has also resolved
certain covenant provisions against the drafter of those provisions.112
§ 12.03(d). Duration.
If the duration of a restrictive covenant is not specified, it will ordinarily be limited to a “reasonable” time, considering the nature
of the circumstances and the purpose of its imposition. A restrictive covenant will not be enforced where enforcement is no longer of
general usefulness nor capable of serving the purpose for which it was imposed, or if the reason for the covenant has ceased.113
Changed conditions may act to extinguish a covenant, but those changes must be of such magnitude that they neutralize the
benefits of the restriction to the point where the object and purpose of the restriction are defeated.114 The change required to afford
relief is reached when the circumstances render the covenant of little or no value.115
§ 12.03(e). Modification and Termination.
When a covenant permits future owners to modify the original covenant, in whole or part, modification or termination is valid
when performed according to the procedural terms set forth (e.g. by a majority vote of owners). However, when the original covenant
also institutes an automatic renewal period, such as every ten years, owners may only modify/terminate the covenant on the specified
renewal date(s).116 This restriction conforms to the original covenant’s intent of providing predictability for future owners.
§ 12.04. Covenants Running with the Land and Equitable Servitudes Compared.
Covenants running with the land (or real covenants), are contractual arrangements affecting the use of land. They apply to each
landowner succeeding to an estate held by an original covenanting party.
Equitable servitude doctrines historically originated in courts of equity as a means of enforcing private land use restrictions that
failed to meet the stricter requirements of the courts of law for covenants running with the land.117
It is important to distinguish between an ordinary contract and a real covenant running with the land. An ordinary contract binds
the immediate covenanting parties but has no force on other parties unless it is specifically assigned or inherited. Under contract law,
the benefit of an agreement may be assigned and the burden may be delegated to another. Under a real covenant, however, the
benefit or burden of a covenant automatically passes to a successor if the recognized requirements for the running of the covenant
are satisfied.118 With real covenants express assignment or delegation is not required to bind or benefit successors to the property
interest of an originally covenanting party.119
Real covenants are also distinguished from easements and equitable servitudes. A real covenant is a promise between parties
affecting the use of land. Because a real covenant is an agreement, the law of contracts shaped the rules affecting real covenants.120
between the parties unambiguous provides that defendant can construct a building on defendant’s parcel without limitation to its location).
110. Grassy Meadows Sky Ranch Landowners Assoc. v. Grassy Meadows Airport, 283 P.3d 511, 516 (Utah Ct. App. 2012); Vanderwood v. Woodward, 2019
UT App 140, ¶ 30, 449 P.3d 983 (finding that a garage was not subject to the covenant restrictions when it was apparent that the restrictions were only intended
to apply to “dwellings”).
111. Parrish v. Richards, 336 P.2d 122 (Utah 1959); Panos v. Olsen & Assocs. Constr., Inc., 2005 UT App 446, ¶ 18, 123 P.3d 816 (height restriction is not
ambiguous as a matter of law when doubts are resolved in favor of free and unrestricted use of property).
112. Grassy Meadows Sky Ranch Landowners Assoc. v. Grassy Meadows Airport, 283 P.3d 511, 516 (Utah Ct. App. 2012).
113. Metro. Investment Co. v. Sine, 376 P.2d 940 (Utah 1962).
114. Swenson v. Erickson, 998 P.2d 807 (Utah 2000) (holding that minor technical violations of the restrictive covenant did not constitute an abandonment
of the covenant, render the covenant useless, nor justify the blatant and obtrusive violation of the covenant because the original purpose of the covenant can
still be accomplished, and substantial benefit can continue to inure to residents of the subdivisions).
115. Papanikolas Bros. Enters. v. Sugarhouse Shopping Center Associates, 535 P.2d 1256 (Utah 1975).
116. Swenson v. Erickson, 171 P.3d 423 (Utah 2007) (clarifying that owners who wish to modify or terminate a covenant have a 24 hour period on the date(s)
of renewal specified by the covenant).
117. See Backman & Thomas, supra note 6, at § 3.01[1][c].
118. See Powell & Rohan, supra note 24, at § 60.01[2]; See Backman & Thomas, supra note 6, at § 3.01[1][a]..
119. See Backman & Thomas, supra note 6, at § 3.01[1][a].
120. See Cecala v. Thorley, 764 P.2d 643, 644 (Utah Ct. App. 1988).
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Real covenants are referred to as “affirmative” if the promise binds a party to perform an act or to preserve a property’s
characteristics. .121 Real covenants are categorized as “negative” if the promisor agrees to refrain from performing some act.122 Real
covenants always affect the land’s use. The rights of the promissee are called the “benefit” of the covenant,123 While the promisor’s
duties are called the “burden.”124
Traditionally, all real covenants could have been considered easements except that the courts were initially unwilling to expand
the easement concept beyond the established types of interests. At early common law, easements were primarily limited to
affirmative rights to use the property subjected to the easement. There were only four types of negative easements approved by early
courts--easements for light, for air, for lateral or subjacent support, and for drainage through an artificial stream. Covenants fitting
into these categories were recognized as easements. Other negative or restrictive covenants, in contrast, in which a property owner
promised to restrict the use of land in some manner were not considered easements so they were not interests in land until the courts
started to recognize the new concept of covenants that run with the land.
The real covenants were enforceable by the successor of the benefited party against the successor of the burdened property in the
English law courts. In comparison, English equity courts developed a set of rules governing the enforceability of negative covenants
restricting the use of land. The doctrines from the equity courts resulted in recognition of equitable servitudes. These equitable
property interests in the burdened property are usually appurtenant to specific benefited land. The servitude is viewed as if it “sinks
its tentacles into the soil,” so the land is directly encumbered.125
These two types of property interests--real covenants and equitable servitudes--can be viewed as surviving anachronisms from an
earlier time when law and equity courts were separated.126 The law courts developed their own distinctive rules for enforcement of
covenants running with the land and provided their own form of legal remedies. The equity courts did the same in setting requirements
for the protection of equitable servitudes and imposed unique equitable remedies.
§ 12.04(a). Unified Servitude Law under the Third Restatement.
Under the approach of the American Law Institute’s Restatement (Third) of Property (Servitudes) a new approach is adopted called
the unified servitude concept. For the most part, the unified servitude is treated as if it were an express easement in resolving
questions about its creation, extent, transfer, and termination. Three tests are imposed for recognition of an enforceable unified
servitude. These prerequisites are validity, intent and notice. The approach taken by the Third Restatement marks the end of two
doctrines previously associated with covenants running with the land at law, namely the touch and concern doctrine, and the privity
doctrine associated with covenants. The three traditional categories--easements, real covenants running with the land, and equitable
servitudes--are all viewed as “servitudes” in the new Restatement. They have always had many common characteristics. They all are
non-possessory rights in the land of another person. They all produce benefits for dominant land and burdens on servient land. They
all benefit or burden successors of the original parties. Doctrines associated with creation, extent, transfer and termination are
similarly applied in each category. The continuing differences between easements, real covenants and equitable servitudes are largely
historical. Note, however, that courts in Utah and most other states have not adopted the approach of the Third Restatement, and it
is presented here only for the sake of completeness.
§ 12.04(b). Traditional Requirements for Enforcement of Real Covenants.
The requirements that must be met to qualify as a real covenant running with the land are relatively simple to list but more difficult
to apply in the broad range of practical contexts in which they have appeared.
First, a real covenant must be enforceable between the parties under basic contract law.127 Second, covenants must be valid in
that they do not contravene any constitutional, statutory or judicial limitations that have been established as a matter of public policy.
Typically, restrictions that do not conflict with the public zoning ordinances are allowed. The United States Supreme Court has held,
however, that restrictive covenants may not be used to exclude persons of designated race or color from the ownership or occupancy
of real property, if state action is necessary to enforce those covenants.128 Third, the parties to the covenant must intend that the
121. See Backman & Thomas, supra note 6, at § 3.01[1][b].
122. Id.
123. Id.
124. Id.
125. William B. Stoebuck, Running Covenants: An Analytical Primer, 52 Wash. L. Rev. 861, 889 (1976-1977).
126. See Powell & Rohan, supra note 24, at § 60.01[5].
127. See Cecala v. Thorley, 764 P.2d 643, 644 (Utah Ct. App.1988); Fort Pierce Indus. Park Phases II, III & IV Owners Ass'n v. Shakespeare, 2016 UT 28, ¶19,
379 P.3d 1218.
128. Shelley v. Kraemer, 334 U.S. 1 (1948).
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covenant run with the land.129 Fourth, the covenant must have a sufficient connection to the owner’s interests in the property to
satisfy the characterization that it “touches and concerns” the land.130 Fifth, the original covenanting parties must have sufficient
connection to each other to satisfy the jurisdiction’s requirements for privity.131 Sixth, privity must also exist between the remote
successors and the original parties to the covenant.132 Seventh, to bind subsequent purchasers for value, there must be notice of the
covenant’s existence.133
The traditional method of showing that the parties to an agreement intend that it should be a running covenant is to include the
language that the covenant runs to “assigns and successors.”
§ 12.04(b)(1). Touch and Concern Requirement.
For a covenant to constitute a “covenant running with the land,” its performance or nonperformance must “so affect the use, value
or enjoyment of the land itself that the covenant can be regarded as an integral part of the property.”134 Courts have traditionally
refused to enforce a covenant which does not have adequate connection to the property or the estate of the owner even if the parties
expressly agree that a covenant should run with the land to bind successors. Modern scholars have built on the test proposed by
Professor Harry Bigelow — often referred to as the legal relations test — in describing the proper dimensions of the “touch and
concern” requirement.135 Rather than looking to the effect of a covenant on the land itself, the test suggests consideration of the
economic impact of the covenant on the property interest or estate of the property owner.136 If a covenant affects the value of the
property interest, either increasing or decreasing its marketable price, then it should be viewed as a covenant that touches and
concerns the land. The burden and benefit of a covenant should be considered separately in applying the touch and concern
requirement. For example, it is perfectly consistent to permit a burden to apply to successors of the original covenantor provided the
touch and concern element is satisfied even though the benefit is considered not to run, perhaps because the covenantee did not
retain any lands.
A common problem surrounding the touch and concern requirement relates to a promise to pay.137 The key to consistency on this
issue is focusing on the purpose of the payments. If the purpose of the payments is protection or improvement of the property, the
promises are generally considered to sufficiently touch and concern the land so that the covenants can be considered real covenants
running with the land.138
§ 12.04(b)(2). Privity.
Traditionally there have been two levels at which a relationship connection has been required for enforcement of running
covenants. One, often called horizontal privity, requires a certain type of relationship between the parties who originate the
covenant.139 The other, commonly referred to as vertical privity, mandates a connection between one of the original parties and the
successor to the benefit or the burden of the covenant.
Most courts in the United States accept the relationship between a grantor and a grantee in a conveyance of a property interest
as a sufficient connection to satisfy the horizontal privity requirement.140 Provided the covenant arises in connection with the
conveyance, there is sufficient privity to justify enforcement of the promise as a real covenant.
When the rights of the successor to the benefit of a covenant are being tested, certain courts will discard the privity requirement.
129. Flying Diamond Oil Corp. v. Newton Sheep Co., 776 P.2d 618, 623 (Utah 1989); see also Stern v. Metropolitan Water Dist. of Salt Lake & Sandy, 2012 UT
16, 274 P.3d 935 (2012) (intent of the parties does not have to be proven by clear and convincing evidence but only a mere preponderance of the evidence).
130. 776 P.2d at 623; see also 2012 UT 16 ¶40..
131. . 776 P.2d at 623; see also 2012 UT 16 ¶40.
132. See Ruffinengo v. Miller, 579 P.2d 342, 343 (Utah 1978).
133. See Hayes v. Gibbs, 169 P.2d 781, 784 (Utah 1946).
134. Lundeberg v. Dastrup, 497 P.2d 648 (Utah 1972); see also Powell & Rohan, supra note 24, at § 60.04.
135. See Backman & Thomas, supra note 6, at § 3.01[3][c][iv][A]; see also Powell & Rohan, supra note 24, at § 60.04.
136. But see Stern v. Metropolitan Water Dist. of Salt Lake & Sandy, 274 P.3d 935 (2012) (where the court noted that it could infer that the covenant was
intended to run with the land from the limitation language, “canal purposes only,” that was found in the covenant).
137. See Backman & Thomas, supra note 6, at § 3.01[3][c][iv][B].
138. Id.; see also Flying Diamond Oil Corp. v. Newton Sheep Co., 776 P.2d 618, 625 (Utah 1989).
139. 776 P.2d at 628.
140. Flying Diamond Oil Corp., 776 P.2d at 628.
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However, generally for the burden of a real covenant to run with the land, one of the two types of privity examined above must have
existed between the original parties at the time the covenant was created. There must be privity between the original promisee and
the plaintiff in order to enforce the covenanted benefit.
In the case of vertical privity, there must also be privity between the original promisor and the defendant if he is to be held
responsible for performing the covenant. The “privity of estate” required is a simple succession of title. Because the covenant is
considered to run with the estate instead of directly with the physical land, the remote party must have the same estate as the original
covenanting party. A person who obtains good title to property by adverse possession is an example of one who does not qualify
under this privity requirement. The adverse possessor has obtained a new, original estate in the land because of the state’s statute of
limitations that blocks the record owner of the estate in the property from asserting a claim against the adverse possessor. Rather
than succeeding to the estate of the covenanting party, an adverse possessor takes the property in contravention to the claim of the
owner of the estate.
The right to recover in the case of a breach of a real covenant does not run with the land. Only the party benefited when the
covenant was breached can gain relief from the courts. 141 If the property is conveyed to someone new, the original covenant may run
to the successor with the attendant right to complain about future violations, but the right to recover or complain because of the
former breach remains with the party who was entitled to the benefit at the time the covenant was broken.
§ 12.04(b)(3). Notice.
The notice requirements for covenants running with the land do not differ from the same requirements applicable to easements
or equitable servitudes. Thus, notice is necessary only as against a bona fide purchaser of the burdened estate. Unless a bona fide
purchaser for value has notice of a particular limitation on the property, he is allowed to take the property free from the unknown
encumbrance.142 In addition to actual notice or inquiry notice arising from an inspection of the property, recording statutes impose
constructive notice on parties dealing with property after a document referring to specific encumbrances affecting the property has
been recorded.
§ 12.04(c). Application of Covenant Running with the Land Doctrine.
A Utah case applied the requirements for recognizing a real covenant running with the land in Flying Diamond Oil Corporation v.
Newton Sheep Company.143 The successor to the surface owner brought an action to establish its right to the full payment of two and
a half percent of all oil and gas produced in connection with the underlying mineral interests. The payment agreement had been
established previously between the original surface owner and the owner of the oil and gas rights underlying the surface. Although
the original covenant was expressly called a covenant running with the land, the trial court had determined that it was a personal
covenant that had been divided and assigned by the original surface owner. The trial court awarded only one fourth of the agreed
payments to the subsequent surface owner. The other three fourths of the payments belonged to the original surface owner and to
the assignee under the terms of assignment contracts created by the original surface owner. On appeal, the surface owner argued
that the covenant was not a freely assignable, personal covenant because it was a covenant running with the land to the benefit of
the owner of the surface at the time mineral extractions triggering the promised payments occurred. The Utah Supreme Court reversed
the lower court’s decision because the payment agreement was enforced as a covenant that ran with the land to the current owner
who had succeeded to ownership of the surface rights in the property.
The court in Flying Diamond tested the covenant against the requirements for establishing a real covenant running with the land.
First, the covenant must touch and concern the land; second, the covenanting parties must intend that the covenant would run with
the land; and third, there must be the required privity of estate.144 The court also ruled that the covenant must be in writing to satisfy
the statute of frauds. Finally, the parties affected by the covenant running with the land must have notice that the land was
encumbered by a covenant running with the land. In this case, the recording of the agreement imparted notice to all persons of the
contents of the document.145
The court applied the Bigelow test in determining whether the covenant satisfied the touch and concern requirement. Despite
language from a prior Utah case in First Western Fidelity v. Gibbons & Reed Co.,146 the court determined that no “permanent effect of
141. See id. at § 3.01[3][c][v][C][I].
142. See Hayes v. Gibbs, 169 P.2d 781, 784 (Utah 1946); see also Powell & Rohan, supra note 24, at § 60.04[4].
143. 776 P.2d 618 (Utah 1989).
144. Id. at 622; View Condo. Owners Ass’n v. MSICO, L.L.C., 90 P.3d 1042, 1047 (Utah Ct. App. 2004) (requirements for covenant that runs with the land);
see also Keith v. Mt. Resorts Dev., L.L.C., 2014 UT 32, 337 P.3d 213 (argument that a covenant runs with the land is not adequately brief if it does not “address
any of the four characteristics of a real covenant”).
145. Utah Code § 57-3-102(1).
146. 492 P.2d 132 (Utah 1971).
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a physical nature upon the land itself”147 was necessary. Instead the court adopted the broader test from Lundeberg v. Dastrup148 that
it is sufficient to show that the covenant is “of such character that its performance or nonperformance will so affect the use, value, or
enjoyment of the land itself that it must be regarded as an integral part of the property.”149
The court also considered whether the promise to pay money can be a covenant that touches and concerns the land. The key is
whether the purpose of the promise is to “benefit the covenantor’s interest in the land.”150 In this case, the payments promised by
the owner of the mineral rights for the extraction of oil and gas were compensation for the right to use the surface and to repay the
surface owner for “damage caused by surface operations associated with the extraction of oil or gas.”151 Because the agreement gave
the owner of the mineral estate easements to use the surface in any way necessary for the mineral operations, the payments promised
by the mineral estate owner to the surface owner were viewed as covenants that touched and concerned the land.
The intent of the parties was definite in limiting the right to receive the promised payments to “only those who are owners of the
surface of the land.”152 The mineral estate owner made the promise in order to be assured that the surface owner would have
sufficient rewards from successful mineral operations. The payments were meant to purchase the surface owner’s cooperation and
goodwill.
In considering satisfaction of the privity requirements, the court recognized that at least three forms of privity existed in the
circumstances. As between the original parties, there was both “mutual” privity and the kind of horizontal privity that “exists when
the original covenanting parties create a covenant in connection with a simultaneous conveyance of an estate.”153 The mutual interest
was present because the mineral estate owner as covenantor had easements and rights in the surface that was owned by the original
covenantee. The required vertical privity was also present because “the person presently claiming the benefit ... is a successor to the
estate of the original person so benefited”154 and that person is not an adverse possessor.155
§ 12.04(d). Construction of Covenants.
Questions regularly arise requiring courts to construe the extent and meaning of a specific covenant. The guiding factor is the intent
of the parties based on the language used and interpreted against the background of the surrounding circumstances at the time the
covenant was created.156 An unambiguous covenant will be enforced as it specifically applies. Ambiguity requires the court to interpret
the covenant. The language employed in stating a restriction in a covenant is taken in its ordinary and generally understood sense
without being subjected to technical refinement.157
Traditionally, courts have applied a strict construction policy favoring the alienability of land. Thus, courts will often favor the
construction which will keep the landowner’s property free from any burdens that do not clearly apply.158 If restrictions are found to
be uncertain or ambiguous, courts will resolve all doubts in favor of free and unrestricted use of the property.159 In Fort Pierce Indus.
147. Flying Diamond Oil Corp. v. Newton Sheep Co., 776 P.2d 618, 624 (Utah 1989).
148. 497 P. 2d 648 (Utah 1972).
149. Flying Diamond Oil Corp., 776 P.2d at 625.
150. Id.
151. Id.
152. Id. at 627; see also LD III LLC v. Mapleton City, 2020 UT App 41, 462 P.3d 816 (holding that the covenant did not pass to the successor of the land when
“intent that the covenant run with the land—was unambiguously absent under the plain language of the Original Agreement.”.
153. Id. at 628.
154. Id.
155. See Skypark Airport Ass'n, LLC v. Jensen, 2013 UT App 229, 311 P.3d 575 (Airport association was successor to developer of airport and lots as to
declarations containing certain fuel use restrictions against member lot owners, despite lot owners' argument that no vertical privity existed between developer
and airport association, where declaration that created restrictions explicitly granted right to enforce restrictions to developer's heirs, successors, and assigns.)
156. See Cecala v. Thorley, 764 P.2d 643, 644 (Utah Ct. App.1988).
157. Freeman v. Gee, 423 P.2d 155 (Utah 1967); View Condo. Owners Ass’n v. MSICO, L.L.C., 90 P.3d 1042, 1047–49 (Utah Ct. App. 2004) (unambiguous
restrictive covenants should be enforced as written); Fort Pierce Indus. Park Phases II, III & IV Owners Ass'n v. Shakespeare, 2016 UT 28, ¶19, 379 P.3d 1218
("[I]nterpretation of [restrictive] covenants is governed by the same rules of construction as those used to interpret contracts" and, "[g]enerally, unambiguous
restrictive covenants should be enforced as written.")(quoting Swenson v. Erickson, 2000 UT 16, ¶ 21, 998 P.2d 807).
158. See Powell & Rohan, supra note 24, at § 60.05.
159. St. Benedict’s Dev. Co. v. St. Benedict’s Hospital, 811 P.2d 194 (Utah 1991); Parrish v. Richards, 336 P.2d 122 (Utah 1959); View Condo. Owners Ass’n v.
MSICO, L.L.C., 90 P.3d 1042, 1047 (Utah Ct. App. 2004) (restrictive covenants are not favored in the law and are strictly construed in favor of the free and
unrestricted use of property).
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Park Phases II, III & IV Owners Ass’n v. Shakespeare, the Utah Supreme Court rejected this rule of interpretation, stating that it “reject[s]
strict construction of restrictive covenants and make[s] it clear that restrictive covenants are to be interpreted using the same rules of
construction that are used to interpret contracts.”160 More often today, courts have come to view neighborhood covenants to be
protective covenants rather than restrictive covenants and have interpreted them to preserve the neighborhood’s common plan.
These courts argue that real covenants generally have socially useful purposes as a private form of zoning. Thus, they favor real
covenants and liberally enforce them against successors.
§ 12.04(e). Termination of Covenants.
In the case of neighborhood restrictions, special doctrines have developed regarding permissible amendment powers and the effect
of changed circumstances on the enforceability of restrictive covenants. The conduct of the parties may also lead to termination of
covenants through release, merger, acquiescence, waiver, abandonment, laches, unclean hands, rescission, or estoppel.161
At the simplest level, the regime of covenants and restrictions has been limited by specific periods of duration. A more responsive
method for dealing with unforeseen future conditions involves an architectural oversight committee with expressly designated powers
to approve any building or land use plans in advance. For the most part, the committee method of dealing flexibly with unforeseen
future problems has received judicial approval, provided the powers are exercised in a reasonable manner in light of the
circumstances.
For those neighborhoods with a general plan of covenants and restrictions but no method of dealing with future events, the judicial
doctrine of changed circumstances supplements the general plan.162 Changed conditions may act to extinguish a covenant, but those
changes must be of such magnitude that they neutralize the benefits of the restriction to the point where the object and purpose of
the restriction are defeated.163 The change required to afford relief is reached when the circumstances render the covenant of little
or no value.164 Courts generally require that the changed circumstances can only be claimed by a party whose fault or neglect has not
contributed to the changes.165 Usually, the enforceability of neighborhood restrictions are unaffected by changes outside the
restricted neighborhood. The lots on the border are considered to be important buffers to protect the interior lots from unwanted
changes.166
If the duration of a restrictive covenant is not specified, it will ordinarily be limited to a “reasonable” time, considering the nature
of the circumstances and the purpose of its imposition.167 A restrictive covenant will not be enforced where enforcement is no longer
of general usefulness nor capable of serving the purpose for which it was imposed, or if the reason for the covenant has ceased.168
Releases must be in writing and signed by each party.169 If many neighborhoods are involved, releases are uncommon. If there is a
unity of ownership of the benefited and burdened lands, merger will put an end to the covenant.170 Acquiescence or waiver occurs
when one party fails to enforce a restriction against violators and then seeks to enforce the same restriction against the defendant.171
Abandonment requires two things: intent and nonuse of the covenant’s protections.172 In Swenson v. Erickson,173 the Utah Supreme
Court adopted a three-part test to determine if owners of a subdivision have abandoned a restrictive covenant. The court must (1)

160. Fort Pierce Indus. Park Phases II, III & IV Owners Ass'n v. Shakespeare, 2016 UT 28, ¶19, 379 P.3d 1218.
161. See Powell & Rohan, supra note 24, at § 60.10.
162. See Backman & Thomas, supra note 6, at § 3.01[3][c][viii][B].
163. Swenson v. Erickson, 2000 UT 16, ¶ 21, 998 P.2d 807; Crimmins v. Simonds, 636 P.2d 478, 479 (Utah 1981); Metro. Investment Co. v. Sine, 376 P.2d
940, 943 (Utah 1962).
164. Papanikolas Bros. Enters. v. Sugarhouse Shopping Center Associates, 535 P.2d 1256 (Utah 1975).
165. See Powell & Rohan, supra note 24, at § 60.10[2].
166. See Backman & Thomas, supra note 6, at § 3.01[3][c][viii][B].
167. Metro. Investment Co., 376 P.2d at 945.
168. Id. at 943.
169. Crimmins v. Simonds, 636 P.2d 478, 480 (Utah 1981).
170. See Backman & Thomas, supra note 6, at § 3.01[3][c][vii].
171. Rowley v. Marrcrest Homeowners’ Ass’n, 656 P.2d 414, 418 (Utah 1982).
172. See Backman & Thomas, supra note 6, at § 3.01[3][c][viii].
173. 2000 UT 16, 998 P.2d 807.
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examine the number, nature, and severity of the violations; (2) consider any prior enforcement of the restriction; and (3) look at
whether it is “still possible to realize to a substantial degree the benefits intended through the covenant."174 A party must show that
violations of the covenant are so substantial that they indicate the parties are not enforcing the covenant.175 Laches is based on prior
failures to enforce the covenant against the defendant. The covenant remains intact but enforcement is not allowed.176 Estoppel is
based on activity by both parties.177 The plaintiff must show through words or actions that the covenant will not be enforced. The
defendant must act in reliance on the plaintiff’s conduct and the court must determine, under the given circumstances, it would be
inequitable to enforce the covenant.
§ 12.05. Equitable Servitudes – Definition.
Equitable servitudes have become the preferred means in Utah of enforcing land use restrictions that grow out of private
agreements regarding the use of land. The practice of approaching all covenants as equitable servitudes has virtually subsumed the
enforcement of real covenants. There are two primary reasons for this transformation: the appropriateness of injunction remedies
for the enforcement of property restrictions and the less stringent prerequisites for enforcement of a promise as an equitable
servitude rather than as a covenant running with the land.178
Even when a covenant does not run with the land, equity will sometimes enforce the obligation by an injunction against breach.179
The burden of the covenant thus becomes an “equitable easement or servitude” on the land of the covenantor.180 Privity between
the parties is not required for an equitable servitude to be enforceable.181 The real basis for the enforcement of equitable servitudes
is the doctrine that one who takes land with notice of a restriction thereon cannot in equity and good conscience be permitted to
violate that restriction.182
The elements to enforce an equitable servitude are the same as those required to enforce real covenants except that the privity
requirements are eliminated.183 When justifying the enforcement of an equitable servitude against a party who was not one of the
original creators, the crucial ingredient is notice instead of privity. The remaining elements of validity of the agreements, intent,
connection to the land and notice are treated similarly by courts dealing with running covenants or equitable servitudes. The
enforcement of equitable servitudes is also distinguished from the enforcement of real covenants by the remedy sought. Equitable
servitudes are usually enforced through equitable relief in the form of an injunction. Real covenants are usually remedied with
damages.184
§ 12.05(a). Implied Reciprocal Servitudes.
The implied interests in the interpretation and acknowledgement of neighborhood plans have been recognized by the courts.185.
A court need not considered implied interests if the developer and original lot owners used express covenanting language in the
subdivision plat and by reference to that plat in each of the individual lot deeds. The plat should include that each lot is subject to a
uniform set of covenants, conditions and restrictions. A “Declaration of Restrictions” relating these terms should be recorded at the

174. Id. ¶ 27.
175. See Backman & Thomas, supra note 6, at § 3.01[c][viii]; Vanderwood v. Woodward, 2019 UT App 140, 449 P.3d 983 (finding the requirement that all
construction projects be pre-approved by a committee was abandoned when it was shown that no such committee had ever functioned in the subdivision and
no homeowner had ever obtained approval for construction; however, the abandonment of this restriction did not necessarily operate to invalidate all the
covenants).
176. See Backman & Thomas, supra note 6, at § 3.01[c][viii]; Papanikolas Bros. Enters. v. Sugarhouse Shopping Center Associates, 535 P.2d 1256, 1260 (Utah
1975).
177. See Backman & Thomas, supra note 6, at § 3.01[c][viii].
178. See Backman & Thomas, supra note 6, at § 3.02[1].
179. See id. at § 3.02[2].
180. See Powell & Rohan, supra note 24, at § 60.03[8].
181. See Backman & Thomas, supra note 6, at § 3.02[2].
182. Tulk v. Moxhay, 2 Phil 774, 41 Eng. Rep. 1143 (Ch. 1848).
183 See Backman & Thomas, supra note 6, at § 3.02[2].
184. See id. § 3.02[2].
185. See id. § 3.02[3].
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time the subdivision plat is filed.186 Each deed should state that the lot is transferred subject to the covenants, conditions and
restrictions previously recorded. The usual restrictive covenants restrict the use to which the owner may put his land, by: (1) restricting
it to residential use; (2) controlling the keeping of certain animals on the property; (3) controlling the size or height of buildings erected
thereon, or (4) other similar restrictions. Each grantee in the subdivision is benefited by such reciprocal negative covenants. A party
is entitled to injunctive relief against another lot owners violating or threatening to violate the general scheme.187 Restrictive covenants
may also be imposed by including them in the deed which conveys a particular parcel of land.
All the owners of lots in an unrestricted subdivision may draw up and execute a formal agreement in writing whereby they subject
their respective lots to restrictions, such as to use the land for residential purposes only. In so doing, they should provide that each lot
owner may enforce the restrictions against the owner of every other lot in the subdivision, including remote assignees and grantees.
Such an agreement should be recorded to give constructive notice to all subsequent purchasers.
The enforceability of subdivision restrictions has been tested in a number of cases in which the process suggested above has not
been followed. Where the deeds restrict the grantee, but the developer/grantor is not obligated to place similar restrictions on
subsequent grantees. In that case, subsequent grantees from the same grantor can easily enforce the restriction on earlier grantees
because the subsequent grantees have succeeded to the benefit of the promise as it was made by prior grantees to the developer.188
However, problems arise for prior grantees desiring to enforce the restriction against the lots the developer retains or against other
lot owners who subsequently obtained their property from the developer. Because the developer did not place a restriction on his/her
retained lots through an express covenant, the prior grantee has difficulty in proving that the benefit of a subsequent grantee’s
restrictive covenant should run backwards to benefit him/her when the developer no longer had his/her lot at the time the subsequent
grantee agreed to take on the burden.
Where the subdivider neglected to lay the necessary foundation by recording a “Declaration of Restrictions” prior to the sale of
any lots, courts often fix this through the application of the doctrine of implied reciprocal servitudes so that the general plan of the
neighborhood remains intact.189 Some courts have found the existence of a set of servitudes by implication even when the general
plan has not been created properly to expressly apply to a specific lot.190 However, such holdings require a clear finding that the
neighborhood was created with a general plan that the developer intended to apply to all lots. The existence of express restrictions
in most of the deeds conveying the original lots can serve as evidence of the general plan. Alternatively, even in the absence of any
deed language, a court may find that lot owners are bound and benefited by the implied restriction if all the buildings in the
neighborhood were built in compliance with the alleged generally accepted restrictions. An injunction is typically the only judicial
remedy available for those claiming to be entitled to the benefits of an implied reciprocal servitude.191
A common plan of development is has two important purposes. First, it is the foundation for imposing an implied promise on the
developer, or a grantee who was not expressly bound, from the time of the conveyance of the first lot and in each subsequent
conveyance that each lots in the subdivision would be benefited or restricted by real covenants or equitable servitudes in a similar
way. Second, the general plan can show that each lot owner had notice of the restrictions even if they were not expressly written in
his/her deed. The pattern of covenants and physical development of the land must manifest the general plan. The clear uniformity
gives constructive or inquiry notices to any party obtaining an interest in the land.
Whether a common plan of development exists is a factual question determined on a case-by-case basis. Intent to create such a
common plan is determined by the common grantor’s intent balanced against the surrounding circumstances. The exact areas subject
to the plan must be easily ascertained. . If certain restrictions have been consistently adhered to and have been understood, accepted,
relied upon and acted upon by the parties involved, restrictions absent from the deeds or general declarations may be recognized by
the courts. A common plan will not be found by a court if there are many differences or omissions.192
§ 12.05(b). Termination of Equitable Servitudes.
The doctrines discussed above relating to the termination of covenants also apply to equitable servitudes. But servitudes can also
be terminated according to the doctrine of relative hardship.193 The courts will try to balances the equities when enforcing a restriction

186. See id.
187. See id.
188. See id. at § 3.02[3][b].
189. See id.
190. See id.
191. See id.
192. See id.
193. See id. at § 3.02[4].

355

will cause harm to a defendant without substantially benefiting the plaintiff’s land.194
§ 12.06. Conditions Subsequent – Definition.
An estate in fee simple subject to a condition subsequent is created by a limitation in the grant which (1) creates a fee simple estate
and (2) provides that if a stated event occurs, the conveyor or his successor in interest will have the power to terminate the estate.195
The grantee is regarded as receiving the entire estate, but the grantor by his reserved power of termination has the power to regain
his former estate if and when there is a breach of the stated condition. The grantor retains a future interest in the form of his power
of termination, which is also commonly termed a right of entry for condition broken or a right of re-entry. There is no statute of
limitation in Utah to bar such a future interest after any prescribed period.

194 . See id.
195. Restatement of Property § 45.

356

CHAPTER 13 - REAL ESTATE SALES, LICENSURE AND CONVEYANCING

§ 13.01. Introduction.
This chapter describes Utah laws that regulate various aspects of real property conveyancing, that is, the processes by which
transactions in real property interests are conducted. The major components in conveyancing include identifying real property or
interests in real property that are to be conveyed, often with the assistance of real estate licensees, entering into contracts which
govern those transactions, preparing to close and actually closing the transactions, and transferring title.
§ 13.02. Real Estate Licensees.
Because real estate licensees provide services in aid of real property transactions which are often the most financially significant
transactions that their customers ever undertake, Utah law regulates both entry into this occupation and how its practitioners conduct
their business.
§ 13.02(a). Regulation of Real Estate Licensees.
Regulation of real estate licensees falls under the Division of Real Estate within the state Department of Commerce.1 Within this
division a Real Estate Commission is charged with making administrative rules for real estate licensure and other matters.2
§ 13.02(a)(1). When a License Is Required.
Unless one is exempt, one who engages in the business of, acts in the capacity of, advertises as, or assumes to act as a principal
real estate broker, associate real estate broker or a real estate sales agent must have a license from the state of Utah to do so.3
The definition of a principal real estate broker or principal broker is key to whether the licensure requirement applies. Therefore
the definition for broker is set out in full. Such a broker means any person who:
(a) Sells or lists for sale real estate, including real estate being sold as part of a foreclosure rescue, or a business opportunity
with the expectation of receiving valuable consideration;
(b) Buys, exchanges, or auctions real estate, an option on real estate, a business opportunity, or an improvement on real estate
with the expectation of receiving valuable consideration;
(c) Advertises, offers, attempts, or otherwise holds the individual out to be engaged in business described in a-b;
(d) Is employed by or on behalf of the owner of real estate or by a prospective purchaser of real estate and performs an act
described in (a), whether the individual’s compensation is at a stated salary, a commission basis, upon a salary and
commission basis, or otherwise;
(e) With the expectation of receiving valuable consideration, manages property owned by another person;
(f) Advertises or otherwise holds the individual out to be engaged in property management;
(g) With the expectation of receiving valuable consideration, assists or directs in the procurement of prospects for or the
negotiation of a transaction listed in a-e;
(h) Except for a mortgage lender, title insurance producer, or an employee of a mortgage lender or title insurance producer,
assists or directs in the closing of a real estate transaction with the expectation of receiving valuable consideration;
(i) Engages in foreclosure rescue; or
(j) Advertises, offers, attempts, or otherwise holds the person out as being engaged in foreclosure rescue.4
Even the action of a “finder” may fall within this broker definition, as assisting or directing “the procurement of prospects for or
the negotiation of” the sale or exchange of real estate interests.5
As mentioned above, the statute also states that certain activities in property management should be conducted only by licensed
persons. 6 Property management means “engaging in, with the expectation of receiving valuable consideration, the management of
1. Utah Code § 61-2-201.
2. Utah Code § 61-2f-103.
3. Utah Code § 61-2f-201.
4. Utah Code § 61-2f-102(20).
5. Anadalex Resources, Inc. v. Myers, 871 P.2d 1041 (Utah App. 1994); C. J. Realty, Inc. v. Willey, 758 P.2d 923 (Utah App. 1988). Saches v. Lesser, 207 P.3d
1215 (Utah 2008) ( “business opportunity” includes existing businesses and is governed under Utah Code § 61-2f-102(20).
6. Utah Code § 61-2f-102(20)(f)

real estate owned by another person.”7 Any person who is not a licensed real estate broker who helps manage property must do so
under a broker’s license, and the broker has the responsibility to provide training and provide them with the knowledge and skills
necessary to perform assigned property management tasks.8
§ 13.02(a)(2). Persons Exempt from the Licensing Requirement.
Persons exempted from this licensing requirement include:
•

an owner who performs the acts with reference to the owner’s own property;

•

an owner’s regular salaried employee who, with respect to the owner’s nonresidential real estate, performs certain
activities usually carried out by a principal broker;

•

an owner’s regular salaried employee who performs property management services with reference to the owner’s own
real property (limited to property managed for only one employer);

•

one who performs property management services for apartments at which one resides, in exchange for free or reduced
rent;

•

a regular salaried employee of a condominium homeowners’ association managing the property subject to the
condominium declaration (limited to one homeowners’ association);

•

a regular salaried employee of a licensed property management company, which employee performs support services
for the property management company;9 and

•

registered securities agents, broker-dealers and investment advisers if the real estate activity is a necessary element of
the security.10
§ 13.02(a)(3). Transactions and Services Exempt from the Licensing Requirement.

Transactions exempted from the licensing requirement include:
•

isolated transactions by a person holding a power of attorney from the owner;

•

services rendered by an attorney admitted to practice law in Utah in performing duties as an attorney;

•

acts by a receiver, trustee in bankruptcy, administrator, executor, or any person acting under order of any court;

•

acts by a trustee or employees of a trustee under a deed of trust or a will; and

•

acts by a public utility or its officers or regular salaried employees, unless its real estate activities are unrelated to the
principal business activity of that public utility.11
§ 13.02(a)(4). Statutory Requirements for a License.

Although detailed requirements for licensure are created by the Real Estate Commission, certain statutory requirements must also
be met. The statutory course of instruction may take no less than 120 hours of instruction for sales agents, and no less than 120 hours
for associate brokers and principal brokers. Applicants must pass an examination covering fundamentals of the English language,
arithmetic, bookkeeping, real estate principles and practices, relevant statutory provisions, Real Estate Commission rules, and other
appropriate subjects. Three years’ full-time experience or equivalent as a sales agent is necessary before applying for and obtaining a
broker’s license.12 Statutory provisions also govern licensure of nonresidents13 and relicensing those whose licenses are revoked.14

7. Utah Code § 61-2f-102(21)
8. Utah Admin. Code R162-2F-401j.
9. Utah Code § 61-2f-202(1)(a).
10. Utah Code § 61-2f-202(3).
11. Utah Code § 61-2f-202(2).
12. Utah Code § 61-2f-203(1).
13. Utah Code 61-2f-203(3).
14. Utah Code 61-2f-203(4).

358

Statutes also govern examination and license fees, renewal of licenses, education requirements, reactivation and recertification.15
§ 13.02(a)(5). Administrative Regulation of Real Estate Licensees.
§ 13.02(a)(5)(i). Requirements to Obtain a License.
Administrative rules promulgated by the Real Estate Commission govern such matters as examination and license application
requirements,16 office procedures,17 property management (either by a separate company or by a real estate broker),18 licensee
conduct and enforcement,19 and prelicensing and postlicensing education requirements.20
Any person 18 years of age or older who meets the minimum requirements may apply for the license examination, which consists
of national and state portions.21 Within 90 days after successful completion of the examination, the applicant must provide
documentation of various items, including completion of the required number of hours of approved prelicensing education. The 120
classroom hours required for sales agent applicants is waived for members of the Utah State Bar. Associate broker and principal broker
applicants must complete 120 classroom hours, consisting of 45 hours in broker principles, 45 hours broker practices, and 30 hours in
Utah law and testing.22 Principal broker applicants, in addition, must submit documentation for 60 points of real estate experience
based on a table of points set out in the regulation.23 Reciprocity licensure arrangements with other states are authorized.24 All or part
of the educational requirement may be waived by the department in light of an equivalent real estate education.
§ 13.02(a)(5)(ii). Improper Practices.
Extensive descriptions of improper practices are set out in the regulations25, including:
•

false devices (document, agreement, closing statement, scheme)

•

loan fraud26

•

double contracts (one of which is not made known to lender or loan guarantor)

•

signs (without written consent of the property owner)

•

licensee’s undisclosed interest in a transaction27

•

listing content (accuracy not verified by licensee’s reasonable efforts)

•

net listing (where the amount of real estate commission is the difference between the selling price of the property and
the minimum price set by the seller)

•

advertising consent and content, especially as to responsible brokerage

•

double commissions (by selling listed properties other than through the listing broker; double commission permitted

15. Utah Code § 61-2f-204.
16. Utah Admin. Code R162-2f-201.
17. Utah Admin. Code R162-2f-401h.
18. Utah Admin. Code R162-2f-401j.
19. Utah Admin. Code R162-2f-401b.
20. Utah Admin. Code R162-2f-206b, 206c.
21. Utah Code § 61-2f-203; Utah Admin. Code R162-2f-201; Utah Admin. Code R162-2f-202a.
22. Utah Admin. Code R162-2f-202b.
23. Id.
24. Id.
25 Utah Admin. Code R162-2f-401b.
26. See Tretheway v. Miracle Mortgage, 995 P.2d 599 (Utah 2000) (plaintiff seeking to recover damages from defendant for fraudulently inducing the plaintiff
to guarantee a loan on overvalued real estate).
27 Heywood v. DOC, 414 P.3 517 (Utah App. 2017) (real estate agent failed to disclose an investment company he had an interest in was buying a client’s
home for under the appraised value at a short sale while a third party offered nearly $100,000 more than the house sold for).
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with principal’s informed consent)
•

retention of buyer’s deposit (without written consent of buyer and seller)

•

unprofessional conduct28 (failure to conform with accepted standards of the real estate sales, leasing or management
industries)

•

finder’s fees (paid by a licensee to an unlicensed person, except as provided in the rules, e.g., token gifts)

•

referral fees from lenders

•

failure to have a written agency agreement (and representing more than one party without the informed consent of all
the parties)29

•

signing documents without legal authority

•

making a counteroffer by altering the Real Estate Purchase Contract (counteroffers are required to be made by utilizing
the State-Approved Addendum form).

In complaints against licensees for violation of improper practice rules, it is not necessary to show damage, because of the strong
public interest in assuring honest, ethical and competent conduct by real estate practitioners.30 Under Utah statute, conduct
regulations now apply to licensees and to persons “required to be licensed.”31
§ 13.02(a)(5)(iii). Regulations Establishing Standards of Practice.
§ 13.02(a)(5)(iii)(A). Filling Out Approved Forms.
In addition to listing forms of improper conduct, the regulations describe affirmative standards of practice in various activities.
Among the most important of these regulations is that listing standard forms which have been approved by the Real Estate Commission
and the Office of the Attorney General and declaring that principal and associate brokers may fill out these forms. These stateapproved standard forms include:
(a)
(b)
(c)
(d)
(e)
(f)
(g)
(h)
(i)
(j)
(k)
(l)

Real Estate Purchase Contract (discussed in Section 13.03(a), below);
Uniform Real Estate Contract;
All Inclusive Trust Deed;
All Inclusive Promissory Note Secure by All Inclusive Trust Deed;
Addendum to Real Estate Purchase Contract
Seller Financing Addendum to Real Estate Purchase Contract;
Buyer Financial Information Sheet;
FHA/VA Loan Addendum to Real Estate Purchase Contract;
Assumption Addendum to Real Estate Purchase Contract
Lead-based Paint Addendum to Real Estate Purchase Contract;
Disclosure and Acknowledgement Regarding Lead-Based Pain and/or Lead-based Paint Hazards; and
Deposit of Earnest Money With Title Company Addendum to Real Estate Purchase Contract.

Current examples of these forms can be found at http://realestate.utah.gov/realestate/index.html.
Brokers may fill out several other types of forms, including forms required for closing (such as closing statements, warranty deeds
and quit claim deeds), forms prepared by an attorney (if the buyer or seller agree that the attorney-prepared form be used in place of
28. Hermansen v. Tasulis, 2002 Utah LEXIS 77 (May 17, 2002) (a real estate agent owes a duty, independent of any implied or express contracts, to be honest,
ethical, and competent with clients).
29. Utah Admin. Code R162-2f-401b.
30. Diversified Holdings, L.C., v. Turner, 63 P.3d 686 (Utah 2002) (damages awarded to buyer because of real estate agent’s misconduct); In re License of
Topik, 761 P.2d 32 (Utah App. 1988) (broker was found unworthy and incompetent for subjecting clients unnecessarily to double commissions, procuring multiple
documents pertaining to the same land without indication of which was to be binding, and adding terms to the agreement after it had already been signed). Utah
Code §§61-2c-210, 61-2f-208 and 61-2g-316 authorize the state Real Estate Division to accept the voluntary surrender of a real estate license while not being
prevented from pursuing further action. Under Utah Code §61-2f-410, “The revocation or suspension of a principal broker license automatically inactivates an
associate broker license or a sales agent license that was issued based upon the licensee’s affiliation with the principal broker whose license is revoked or
suspended, pending a change of principal broker affiliation.”
31. Utah Code § 61-2f-401.
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the Real Estate Purchase Contract and Addendum/Counteroffer forms or in place of any of the pre-1996 forms, or forms for which
there is no state-approved form). The Real Estate Commission has also approved certain Standard Supplementary Clauses which may
be filled in and added to the Real Estate Purchase Contract by all licensees without such action being considered the unauthorized
practice of law.32
§ 13.02(a)(5)(iii)(B). Other Standards of Practice.
Other standards of practice deal with the following topics:
•
•
•
•
•
•
•
•
•
•
•
•
•
•

copies of the agreement
employees of licensees
real estate auctions
guaranteed sales (guaranteed purchase if no sale within a specified time)
disclosure of agency relationships
duty to inform33
supervision by broker
disclosure of fees (in addition to commissions)
fees from builders
fees from manufactured housing dealers
gifts and inducements
disclosure of “due on sale” clauses
services provided by unlicensed personal assistants
fiduciary duties owed by the principal broker and licensees to the principal
§ 13.02(a)(5)(iii)(C). Administrative Enforcement.

Complaints of real estate licensee misconduct may be filed by any aggrieved person or may be initiated by the Real Estate Division
or Real Estate Commission, but no complaints between licensees regarding claims to commissions are accepted.34 Licensees may be
given written notice and a reasonable period of time to correct defects in actions or practices, failing which grounds for disciplinary
action may arise.35 Regulations govern formal adjudicative proceedings (for discipline of licensee misconduct), informal adjudicative
proceedings (interpreting and applying other regulations, and other informal proceedings.36 No statutes of limitation apply to
administrative disciplinary proceedings.37
§ 13.02(b). Agreements for Real Estate Licensees’ Services; Commissions.
§ 13.02(b)(1). Listing Agreements.
A buyer or seller of real property who uses the services of a real estate licensee encounters legal rules long before the land
transaction occurs. Real estate licensees who wish their efforts to culminate in commissions will require that their customers enter
into some sort of “listing agreement” which will detail the expected services and commission arrangements. The terms of such
agreements may vary widely, but most commonly the real estate licensee will seek an “exclusive” agreement conferring on one
brokerage the sole right to sell the property within a specified time period, and stating the right to a commission. Other agreements
can be open or nonexclusive,38 so that the seller who is utilizing the real estate licensee’s services is also entitled independently to
find a buyer and, if successful, to avoid paying the commission.39
32. Utah Admin. Code R162-2f-401f.
33. See Hermansen v. Tasulis, 48 P.3d 235 (Utah 2002) (duty to inform upheld despites claims of agency obligation and spousal privilege).
34. Utah Admin. Code R162-2f-402; See also https://realestate.utah.gov/complaints.html.
35. Utah Code § 63G-4-201.
36. Utah Admin. Code R162-2f-407.
37. Phillips v. DOC, 397 P.3d 863 (Utah App. 2017); Rogers v. Division of Real Estate, 790 P.2d 102 (Utah App. 1990).
38. See, e.g., E. A. Strout Western Realty Agency, Inc. v. W. C. Foy & Sons, Inc., 665 P.2d 1320 (Utah 1983) (under an open, nonexclusive listing agreement,
the broker must “procure” the purchaser in order to recover the commission); Frederick May & Co. v. Dunn, 368 P.2d 266 (Utah 1962) (under a general
agreement, the owner is free to sell the property without using the services of the broker, as long as that is done in good faith; the broker, in order to qualify for
the commission, must be the “procuring cause” of the sale).
39. Frederick May & Co. v. Dunn, 368 P.2d 266 (Utah 1962).
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The key provisions of the real estate listing agreement approved by the Utah Association of Realtors are as follows:
-

Terms of Listing
Brokerage Fee
Protection Period [Time in which the realtor is entitled to commission if a party precures a buyer.]
Seller Warranties/Disclosures
Agency Relationships
Professional Advice [Agents do not give zoning, legal, tax, physical condition, listing agreement, or transaction for the acquisition
advice. Seller is encouraged to seek such advise from a licensed professional.]
Dispute resolution [Any dispute must go to mediation prior to litigation under this agreement.]
Attorney Fees/Governing Law [Prevailing party is entitled to attorney fees. Law of Utah govern the agreement.]
Advertising/Seller Authorizations [Seller authorizing Realtor to advertise the property for sale.]
Personal Property [provision to hold the realtor harmless for damaged or lost property.]
Due-on-sale [acknowledgment of the possibility of due-on-sale provision in the lending process.]40

Multiple listing arrangements permit several agents and brokers to try selling the property; the one who succeeds gets part of the
commission, and part of the commission is paid to the agent who entered into the listing agreement with the seller.
The listing agreement may be terminated at any time by either party, unless the agent paid consideration for the agreement, or
unless the seller is acting in bad faith, hoping to sell to a buyer identified by the agent without having to pay the commission.41
§ 13.02(b)(1)(i). The Agreements Must Be in Writing.
The most basic legal requirements for listing agreements are that they be in writing and be signed by the party to be charged with
the agreement. These requirements are part of Utah’s so-called Statute of Frauds, which requires various types of documents,
including listing agreements, to be in writing in order to be enforceable:
The following agreements are void unless the agreement, or some note or memorandum of the agreement, is in writing,
signed by the party to be charged with the agreement:
(5) every agreement authorizing or employing an agent or broker to purchase or sell real estate for compensation42
A necessary consequence of this rule is that a real estate licensee has no right to seek recovery of a commission, unless that
commission is based on a valid written agreement.43
§ 13.02(b)(1)(ii). Signature.
A written listing agreement not signed by the owner or by someone authorized by the owner is not enforceable under the statute
of frauds and cannot be the basis for the broker’s recovery of the commission.44 Where only one of two vendor spouses signed the
listing agreement, the real estate brokers had no right to recover the commission against the non-signing spouse.45
§ 13.02(b)(1)(iii). Terms of the Agreement.
The listing agreement must contain the essential terms in sufficient clarity to be enforced against the party to be charged. Of these
terms, the most important are the seller’s instructions for the terms that a purchaser must be willing to meet in order to purchase the
property. If these terms are ambiguous, the listing agreement may be unenforceable; if the terms are not met by the prospective

40 Exclusive Right to Sell Listing Agreement & Agency Disclosure, Utah Association of Realtors.
41. Flinders v. Hunter, 208 P. 526 (Utah 1922).
42. Utah Code § 25-5-4(5); Wardley Corp. Better Homes & Gardens v. Burgess, 810 P.2d 476 (Utah App. 1991) (oral extension of listing agreement void under
statute of frauds); Baugh v. Darley, 184 P.2d 335 (Utah 1947); Barnard v. Hardy, 293 P. 12 (Utah 1930); Mifflin v. Shiki, 293 P. 1 (Utah 1930); Lee v. Polyhrones,
195 P. 201 (1921); Case v. Ralph, 188 P. 640 (Utah 1920). A written contract concerning a finder’s agreement is sufficient to satisfy the statute of frauds. C. J.
Realty, Inc. v. Willey, 758 P.2d 923 (Utah App. 1988).
43. Wardley Better Homes & Gardens v. Cannon, 21 P.3d 235 (Utah App. 2001) (real estate agent’s knowledge that listing agreements were invalid because
he had changed expiration dates could not be imputed to his brokerage agency under theory of vicarious liability); Matthews v. Olympus Construction, LC, 173
P.3d 192 (Utah App. 2007) (an oral modification of a written commission agreement was unenforceable under the statute of frauds).
44. O.I.C., Inc. v. Wilcox, 738 P.2d 630 (Utah 1987) (listing agreement not signed by the owner, and the owner had not authorized his daughter to sign for
him).
45. Richards v. Hodson, 485 P.2d 1044 (Utah 1971).
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purchaser, the commission is not earned.46
Under a listing agreement setting forth the purchase price and a further provision expressed as “terms to suit the seller,” and where
the prospective purchase was unwilling to pay the interest rate on the balance as required by the seller, the terms of the listing
agreement, even though lacking in specificity, were regarded as enforceable but unfulfilled and no commission was earned.47 If there
is an ambiguity in the listing agreement, it is to be construed against the broker.48 However, even a listing agreement that contained
no specific price and no specified duration was considered enforceable under the circumstances; the agreement was considered
revocable at will and the owner, an attorney, never revoked the agreement.49 A provision in a listing agreement authorizing the broker
to find a ready, willing and able buyer does not authorize the broker to actually enter into and sign the contract of sale.50 The terms
may not require the real estate licensee to procure the actual buyer, but only to provide a list of prospective purchasers, and if one of
them becomes the purchaser, the term is fulfilled and the commission earned.51 A party may not interfere with the performance of a
listing agreement and then claim nonperformance as a defense in an action to collect a real estate commission.52
Some listing agreements include protection periods requiring the commission to be paid if the property is sold within a specified
time period, such as six months, after the expiration of the listing agreement, if the purchaser is a party to whom the property was
offered or shown during the listing period. However, sale to a party who made an offer before the listing agreement was signed will
not entitle the broker to a commission.53 If a second listing agreement with a different broker is entered into during such a protection
period pertaining to an earlier broker, the earlier broker will be entitled to a commission for a sale to a purchaser who was shown the
property during the period of the first listing agreement.54
§ 13.02(b)(2). Entitlement to Real Estate Sales Commissions.
The commission is almost always based on the value of the transaction. The commission in a land exchange arrangement is based
on the value of the land received by the party obligated to pay the commission.55 Persons who deal in real estate only infrequently
sometimes consider the commission excessive if the sale has been produced with little effort, and the customer will seek reasons for
not paying the full commission. Of course, the commission for any one transaction may be disproportionate to the effort expended in
accomplishing the transaction,56 but this tends to offset the extensive real estate licensee sales effort in unsuccessful deals that goes
entirely uncompensated.
§ 13.02(b)(2)(i). Who May Claim a Commission.
Because real estate brokers and sales agents are defined as those who prepare and conduct real estate transactions with the
expectation of receiving valuable consideration,57 and all such persons must be licensed, it can be stated that only licensed real estate
brokers and sales agents have rights to be paid commissions.58 Indeed, only a licensed principal real estate broker has a right of judicial
46. Lynn v. K. C. Ranches, Inc., 425 P.2d 403 (Utah 1967) (when the listing agreement called for a stated purchase price with cash down payment, the terms
were not met by an offer for a higher payment, but with exchanged land rather than cash for the down payment). White v. Fox, 665 P.2d 1297 (Utah 1983) (Real
Estate Agents waived their right to commission when they encouraged an exchange for land and assured the clients they would waive their commission. Statute
of Frauds was not violated because it would be unequitable to the parties if the agreement was not modified by the oral assurance and modification).
47. Hansen v. Snell, 354 P.2d 1070 (Utah 1960).
48. Olsen v. Kidman, 235 P.2d 510 (Utah 1951).
49. Gump & Ayers Real Estate, Inc. v. Domcoy Investors V, 733 P.2d 128 (Utah 1987).
50. Frandsen v. Gerstner, 487 P.2d 697 (Utah 1971).
51. C. J. Realty, Inc. v. Willey, 758 P.2d 923 (Utah 1988).
52. Boyer Company v. Lignell, 567 P.2d 1112 (Utah 1977); Baxter v. Saunders Outdoor Adver. Inc., 171 P.3d 469 (Utah App. 2007).
53. Riche v. Jenkins, 641 P.2d 148 (Utah 1982).
54. Realty World Labrum v. Steadman, 737 P.2d 165 (Utah 1987).
55. Van Leeuwan v. Huffaker, 5 P.2d 714 (Utah 1931). Elite Legacy Corp. v. Schvaneveldt, 391 P.3d 222 (Utah App. 2016) (As a general rule, a real estate
broker is entitled to commissions when it has procured a buyer).
56. E. B. Wicks Co. v. Moyle, 137 P.2d 342 (Utah 1943).
57. Utah Code § 61-2f-102(20).
58. Matter of License of Topik, 761 P.2d 32 (Utah App. 1988) (a broker whose license was suspended because he was unworthy and incompetent had, among
other offenses, offered to pay a finder’s fee to an unlicensed person); Diversified General Corporation v. White Barn Golf Course, Inc., 584 P.2d 848 (Utah 1978) (a
corporation that entered into a finders agreement with a vendor was not licensed as a broker and not entitled to recover a commission); Limb v. Federated Milk
Producers Association, Inc., 461 P.2d 290 (Utah 1969) (contract between vendor and unlicensed real estate salesperson; no commission recovered).
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action for a commission or other compensation,59 unless a sales agent is suing a broker.60 The right to a commission may be waived.61
§ 13.02(b)(2)(ii). When the Commission Is Earned.
The traditional and still majority rule in the United States is that a real estate licensee earns a commission by finding a buyer ready,
willing and able to purchase according to the terms specified in the listing agreement, and the signing of the contract of sale marks
the point in time when those requirements are met, even if the sale eventually fails. In a substantial minority of states, a different rule
has been adopted, to the effect that the commission is not earned until the transaction is completed by closing in accordance with the
contract; if the sale fails because of interference or other wrongful act by the seller, the commission may still be recovered. This
minority rule is often called the Ellsworth Dobbs rule, in recognition of the leading case announcing the rule.62 Utah has long followed
and still follows the majority rule, “that a real estate agent is entitled to his commission when he procures a purchaser who is ready,
willing, and able to buy, or when he brings a buyer and seller together who make a bargain on different terms than those theretofore
dictated to the agent ....”63
If a prospective, interested buyer is found but unable to comply with the terms required by the listing agreement, the commission
is not earned.64 When a buyer signs an earnest money agreement and obtains the broker’s consent to not cash the check for a day or
two, then stops payment on the check, the commission is not earned.65 When title is conveyed without consideration, no sale occurs
and no commission is owed.66
If purchasers enter into a contract and then later change their minds, the commission must still be paid;67 similarly, if the seller
refuses to go forward with the transaction after the purchase contract is signed, or even if both parties rescind a signed purchase
agreement, the commission must still be paid.68 If the seller cannot present adequate title to complete the transaction, the real estate
licensee can still claim the commission,69 unless the real estate licensee knew of that circumstance beforehand and nevertheless
proceeded to find a buyer.70 As mentioned above, a party may not interfere with the performance of a listing agreement and then
claim nonperformance as a defense in an action to collect a real estate commission.71
Also as mentioned above, some listing agreements include protection periods requiring the commission to be paid if the property
is sold within a time period, such as six months, after the expiration of the listing agreement, if the purchaser is a party to whom the
property was offered or shown during the listing period. However, a sale during the protection period to a party who made an offer

59. Utah Code § 61-2f-409(1). In Morris v. John Price Associates, Inc., 590 P.2d 315 (Utah 1979), (A broker but not the salesman could bring action against a
landlord to recover a commission); Young v. Buchanan, 259 P.2d 876 (Utah 1959) (A sales agent who had entered into a listing agreement on his own behalf
could not enforce the agreement by joining as an involuntary plaintiff the licensed broker under whom he was permitted to sell real estate); Wing v. Code, 387
P.3d 601 (Utah App 2016) (Broker was liable for seller’s attorney’s fees in a failed real estate deal).
60. Utah Code § 61-2f-409(2).
61. White v. Fox, 665 P.2d 1297 (Utah 1983).
62. Ellsworth Dobbs, Inc. v. Johnson, 236 A.2d 843 (N.J. 1967).
63. Watson v. Odell, 198 P. 772 (Utah 1921). More modern affirmations of this rule are found in E. A. Strout Western Realty Agency, Inc. v. Peterson, 585
P.2d 456 (Utah 1978); E. A. Strout Western Realty Agency, Inc. v. Broderick, 522 P.2d 144 (Utah 1974); Clegg v. Lee, 516 P.2d 348 (Utah 1973); Fairbourn Comm.,
Inc. v. American Housing Partners, Inc., 94 P.3d 292 (Utah 2004); Tom Heal Commercial Real Estate, Inc. v. York, 167 P.3d 523 (Utah App. 2007) (vendors seeking
to avoid paying commission were not permitted to challenge the enforceability of the lease-purchase agreement on which the claim for commission was based).
Elite Legacy Corp. v. Schvaneveldt, 391 P.3d 222 (Utah App. 2016).
64. Davis v. Heath Development Co., 558 P.2d 594 (Utah 1976) (the listing agreement called for a purchase price of $400,000 or such other amount as the
vendor would agree to; the vendor was not required to accept an offer of $250,000, so no commission was earned); Weaver v. Modula, 557 P.2d 152 (Utah
1976); Walker Realty v. Runyan, 545 P.2d 510 (Utah 1976).
65. Reich v. Christopulos, 256 P.2d 238 (Utah 1953).
66. Premier Van Schaack Realty v. Sieg, 51 P.3d 24 (Utah App. 2002).
67. Fairbourn Commercial, Inc. v. American Housing Partners, 68 P.3d 1038 (Utah App. 2003), aff’d, 94 P.3d 292 (Utah 2004) (seller was required to pay the
broker’s commission when the seller terminated the purchase contract because the buyer could not comply with the financial conditions); Curtis v. Mortensen,
267 P.2d 237 (Utah 1954).
68. Hoyt v. Wasatch Homes, 261 P.2d 927 (Utah 1953).
69. Little v. Fleischman, 101 P. 984 (Utah 1909).
70. Stewart v. Lesin, 302 P.2d 714 (Utah 1956).
71. Boyer Company v. Lignell, 567 P.2d 1112 (Utah 1977).
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before the listing agreement was signed will not entitle the broker to a commission.72 If a second listing agreement with a different
broker is entered into during such a protection period pertaining to an earlier broker, the earlier broker will be entitled to a commission
for a sale to a purchaser who was shown the property during the period of the first listing agreement.73
§ 13.02(c). Real Estate Recovery Fund.
Since 1975 Utah has maintained a real estate recovery fund74 that will reimburse the public out of the fund for damages up to
$15,000 caused by real estate licensees in a real estate transaction.75 To bring a claim against the fund the claimant who files an action
against a real estate licensee alleging fraud, misrepresentation, or deceit must give written notice of the action to the Division of Real
Estate. During the 30 days after receipt of the notice, the Division has an unconditional right to intervene in the action. If the claimant
obtains a final judgment, the claimant may petition the court for an order directing that the actual damages recovered under the
judgment but not collected or paid be paid out of the real estate recovery fund. The claimant’s petition shall also be served upon the
Real Estate Division, and within 30 days after such service, the court shall conduct a hearing on the petition. The petitioner may recover
from the fund if the petitioner is not the spouse of the judgment debtor, has complied with all legal requirements pertaining to claims
against the fund, has obtained a final judgment, has proved the amount still owing on the judgment, has had a writ of execution issued
on the judgment, the officer executing the writ has made a return showing that no property subject to execution in satisfaction of the
judgment could be found, and the petitioner has diligently tried to obtain satisfaction of the judgment out of other assets of the
judgment debtor.76 If the debt has been discharged in a bankruptcy proceeding, no claim may be made against the fund.77
The fund may be used for up to $15,000 for a single transaction and up to $50,000 for any one licensee. If the Division is unable to
satisfy a court-ordered claim against the fund, it can pay the unpaid balance and accumulated interest as soon as the fund is sufficiently
replenished.78 Upon making a payment from the fund, the Division is subrogated to the rights of the judgment creditor, and the
“license of a real estate licensee for whom payment from the fund is made ... shall be automatically revoked.”79 If a claimant fails to
comply with all the requirements of making a claim against the fund, rights to make such a claim are waived.80
§ 13.03. Real Estate Sales Contracts.
Unless a buyer and seller of real estate (or parties to an exchange) determine to carry out their transaction instantly, such as when
one purchases a consumer commodity, these parties will enter into some type of contract which will identify the property81 and the
terms, and set the conditions to be fulfilled by the time the actual transaction takes place. In the large majority of transactions, the
real estate contract is intended to govern the parties’ rights for a few weeks while they prepare — through title and financing work —
to transfer the property, at an event usually referred to as the closing or settlement. This section discusses the contracts used to effect
such transactions.
§ 13.03(a). Real Estate Purchase Contracts
§ 13.03(a)(1). The Approved “Real Estate Purchase Contract” Form.
The Utah Real Estate Commission and the Office of the Utah Attorney General have approved a Uniform Real Estate Purchase
Contract form for use by buyers and sellers of real property.82 The form was most recently updated in 2017. While private parties
who wish to structure their own real estate transaction may use any contractual documentation that they wish, particularly in
72. Riche v. Jenkins, 641 P.2d 148 (Utah 1982).
73. Realty World Labrum v. Steadman, 737 P.2d 165 (Utah 1987).
74. The act is known as the “Real Estate Education, Research, and Recovery Fund Act” and is found in Utah Code §§ 61-2f-501 to -512.
75. Utah Code § 61-2f-506(3)(c).
76. Utah Code § 61-2f-506.
77. Id.; In re Walker, 927 F.2d 1138 (10th Cir. 1991).
78. Utah Code § 61-2f-509.
79. Utah Code § 61-2f-510.
80. Utah Code § 61-2f-512.
81. Rhodes v. Dep’t of Transp., 196 P.3d 632, 634 (Utah App. 2008) (holding that the land description was adequate to satisfy the statue of frauds although
the documents detailing the contract between the parties described the property as the land remaining in the possession of the Defendant after a sale).
82. This form can be found at http://realestate.utah.gov/forms/New_REPC_2017.pdf
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commercial real estate transactions (discussed below), the REPC is used extensively in residential real estate transactions in the state.
As a contract the REPC addresses the usual matters of who, what, when, and where, directing the parties’ specific attention to the
sub-issues typical of real estate transactions. This is especially helpful in residential real estate transactions, where most parties deal only
infrequently in these matters of relatively large value.
§ 13.03(a)(1)(i). Mandatory Use of the Approved REPC
Pursuant to Utah Code 61-2f-306, a real estate licensee is required by law to use the most current “Real Estate Purchase Contract”
form or forms prepared by legal counsel to the parties. That is, a licensee may not use its own purchase contract, nor fill out forms
prepared by the parties without the assistance of counsel.
§ 13.03(a)(1)(ii). Outline of the Approved REPC
The following list of headings and subheadings exhibits the organization and coverage of this contract form:
Earnest Money Deposit83
Offer to Purchase
1. Property
1.1 Included Items
1.2 Other Included Items
1.3 Excluded Items
1.4 Water Service
2. Purchase Price
2.1 Payment of Payment
(a) Earnest Money Deposit
(b) Additional Earnest Money Deposit
(c) New Loan
(d) Seller Financing
(e) Balance of Purchase Price in Cash at Settlement
2.2 Sale of Buyer’s Property. [indicating whether the offer to purchase is conditioned on the buyer’s success in obtaining
financing]
3. Settlement and Closing
3.1 Settlement
3.2 Closing
3.3 Possession
4. Prorations / Assessments / Other Payment Obligations
4.1 Prorations
4.2 Special Assessments [HOA or municipal/ improvement district imposed assessments are assigned to either buyer or
seller].
4.3 Fees/Costs/Payment Obligations
(a) Escrow Fees
(b) Rental Deposits/Prepaid Rents [Credited or paid to buyer by seller].
(c) HOA/Other Entity Fees Due Upon Change of Ownership
(d) Utility Services
(e) Sales Proceeds Withholdings
5. Confirmation of Agency Disclosure [indicating whether listing and selling brokers and agents represent either seller or buyer or
both]
6. Title Insurance
6.1

Title to Property [Seller represents that he/she/they have fee title to the Property].

83. This initial part of the form is used to indicate the parties as buyers and sellers. It also indicates that the buyer has made an offer and tendered “earnest
money.” The earnest money is typically delivered to the brokerage. This section indicates that the Brokerage must deposit the earnest money into a Brokerage
Real Estate Trust Account within four (4) days of receiving the funds.
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(a) Long-Term Lease or Rental Agreements
(b) Short-Term Rental Bookings
6.2

Title Insurance [Seller pays for Title Insurance].

7. Seller Disclosures.
(a) Property condition;
(b) Lead-Based Paint Disclosure;
(c) Commitment for the policy of title insurance;
(d) Copy of Restrictive covenants;
(e) Copy of minutes from HOA meetings;
(f) Copy of long-term tenant lease or rental agreements;
(g) Copy of short-term rental booking schedule;
(h) Copy of existing property management agreements;
(i) Evidence of any water rights and/or water shares;
(j) Written notice of any claim and/or conditions known to seller relating to environmental problems and building or zoning
violations;
(k) Disclose if the seller is a foreign person under FIRPTA; and
(l) Other.
8. Buyer’s Conditions of Purchase.
8.1 Due Diligence Condition [Option to make the sale of the property conditional to Buyer’s Due Diligence].
(a) Due Diligence Items
(b) Buyer’s Right to Cancel or Resolve Objections
(c) Failure to Cancel or Resolve Objections
8.2 Appraisal Condition [Option to make the sale of the property conditional to the property appraisal being not less than the
purchase price].
(a) Buyer’s Right to Cancel
(b) Failure to Cancel
8.3 Financing Conditions.
(a) No Financing Required; or
(b) Financing Required
i. Buyer’s Right to Cancel Before the Financing & Appraisal Deadline
ii. Buyer’s Right to Cancel After the Financing & Appraisal Deadline
iii. Earnest Money Deposit(s) Released to Seller
8.4 Additional Earnest Money Deposit. [Option to make an additional earnest money deposit].
9. Addenda [Check to indicate if there are addenda].
10. Home Warranty Plan / As-is Condition of Property
10.1 Home Warranty Plan
10.2 Condition of Property/Buyer Acknowledgements [Buyer is buying the property as-is].
10.3 Condition of Property/Seller Acknowledgements. [Seller will disclose in writing all defects,
11. Final Pre-Settlement Walk-Through Inspection
12. Changes During Transaction
12.1 Alterations/Improvements to the Property. [Major alterations or improvements or not allowed without written consent
of buyer].
12.2 Financial Encumbrances/Changes to Legal Title. [No changes to title or encumbrances can be made without consent of
buyer].
12.3 Property Management Agreements [Changes to existing property management agreements are allowed without written
consent of buyer].
12.4 Long-Term Lease or Rental Agreements [No changes to longer-term rental or lease agreements can be made without
written consent of buyer].
12.5 Short-Term Rental Bookings [Short-term bookings may not be made after the Seller Disclosure deadline without written
consent form buyer].
13. Authority of Signers [if either buyer or seller is a corporation, partnership, trust, estate, limited liability company, or other
entity]
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14. Complete Contract [that is, this contract supersedes “all prior negotiations, representations, warranties, understandings or
contracts between the parties.”]
15. Mediation [option to allow or require the parties to submit disputes to mediation before resorting to the other remedies in the
contract]
16. Default [if the buyer defaults, the seller may elect to retain the earnest money deposit as liquidated damages or sue for specific
performance and other remedies; if the seller defaults, the buyer may elect to obtain return of the earnest money deposit as
liquidated damages, or sue for specific performance of the contract.]
17. Attorney Fees and Costs/Governing Law. [In any litigation arising out of the REPC, the prevailing party is entitled to attorney’s
fees and costs. Contract is governed by Utah Law].
18. Notices
19. No Assignment [The REPC can’t be assigned to another person without the written authorization of the other party].
20. Insurance & Risk of Loss
20.1 Insurance Coverage [After closing, the buyer holds the reasonability of casualty and liability insurance].
20.2 Risk of Loss [Prior to closing, property damage as a result of fire, vandalism, flood, earthquake or an act of God is the risk of
the seller].
21. Time is of the Essence
22. Electronic Transmission and Counterparts [generally treated the same as the original]
23. Acceptance
24. Contract Deadlines
(a) Seller Disclosure Deadline
(b) Due Diligence Deadline
(c) Financing & Appraisal Deadline
(d) Settlement Deadline
25. Offer and Time for Acceptance
Acceptance/Counteroffer/Rejection
Document Receipt
§ 13.03(a)(2). Commercial Real Estate Contracts
Agreements for the purchase and sale of commercial real estate are typically more customized, and complex, than those pertaining
to residential real estate. Nevertheless, the Utah Chapter of the CCIM Institute (Certified Commercial Investment Member) has
developed a series of standardized forms for use in commercial real estate transactions in Utah, including a Purchase and Sale
Agreement for Commercial Real Estate.84
As of this writing, an amendment to Utah Code § 61-2f-306 has been proposed to require that commercial real estate agents are
required to use only forms approved by the state (including the CCIM forms), those of legal counsel, or those of a broker which were
prepared by legal counsel.
§ 13.03(a)(3). Principal and Agent.
If a party to a real estate contract is in reality an agent acting for a principal, but that agency is not disclosed, the contract will be
binding on the agent who executes the contract.85
§ 13.03(a)(4). Title.
Most real estate contracts specify the type of title that is to be conveyed and by what means of deed or other conveyance. The
seller usually promises to deliver title by warranty deed at the closing or upon final payment, in the case of an installment contract. If
the purchaser believes that the seller’s title is unmarketable, the purchaser must nevertheless wait until that closing or final payment
date to challenge the contract on the basis of unmarketable title. The marketability of the title can usually be determined only as of

84. Utah CCIM Chapter, Forms, https://www.utahccimchapter.com/forms.
85. Mortgage Inv. Co. v. Toone, 406 P.2d 30 (Utah 1965). See also DBL Distrib., Inc. v. 1 Cache, L.L.C., 147 P.3d 478 (Utah App. 2006).
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the time the title is to be conveyed.86
If the seller is conveying property known to be encumbered, the encumbrances should be carefully disclosed and detailed in the
contract. Typical encumbrances include:
•

Outstanding mortgages and similar obligations

•

Special assessments

•

Existing lease obligations

•

Liens and judgments pertaining to the property87

•

Taxes or special assessments that will become due before closing

•

Restrictions on the use and enjoyment of the property, e.g., restrictive covenants, easements88 or
reservations,89 rights of reverter, other rights retained by the seller

•

Party wall, fencing or other neighborhood agreements

•

Requirements of zoning, building, health and environmental codes and regulations90

•

Public easements

§ 13.03(a)(5). Warranties.
§ 13.03(a)(5)(i). Express Warranties
The parties to a real estate contract are free to include express warranties in their contract, which will be interpreted in accordance
with ordinary principles of contract interpretation.91
§ 13.03(a)(5)(ii). Implied Warranties
Prior to 2009, Utah did not recognize a common law implied warranty of habitability in sales of residential real property.92 If the
contract specified that the purchaser accepted the property in its then condition at that time and that there are no contractual
representations, covenants or agreements between the parties with reference to the property, the purchasers could not assert that
implied warranties were included in the contract.93
Moreover, Utah Code Section 78B-4-513(1), enacted in 2008, expressly provided that “an action for defective design or construction
is limited to breach of the contract, whether written or otherwise, including both express and implied warranties.”
However, in 2009 the Utah Supreme Court expressly imposed a warranty of habitability on builder-vendors and developer-vendors
engaged in the business of selling houses. To establish a breach of this implied warranty, a purchaser must show: (1) the purchase of
a new residence from a builder-vender/developer-vender, (2) the residence contained a latent defect, (3) the defect manifested itself
86. Woodard v. Allen, 265 P.2d 398 (Utah 1953).
87. A previous judgment can attach to property transferred by a trust deed to secure a loan since it conveys power to sell the property, should the trustor
default on the loan. Capital Assets Financial Services v. Maxwell, 994 P.2d 201 (Utah 2001). See also Gildea v. Wells Fargo Bank, N.A., 347 P.3d 385 (Utah 2015).
88. Anderson v. Doms, 984 P.2d 392 (Utah App. 1999) (where buyer was aware of roads and sheds on property but not aware of their legal significance,
rescission of contract was allowed). Breuer-Harrison, Inc. v. Combe, 799 P.2d 716 (Utah App. 1990).
89. Required reservation of mineral rights in behalf of state or federal governments is not such an encumbrance as will permit buyer’s rescission of the
contract. Mortensen v. Financial Growth, Inc., 456 P.2d 181, appeal after remand, 523 P.2d 1229 (Utah 1969).
90. Favero Farms, LC v. Baugh, 356 P.3d 188 (Utah App 2015) (Buyer was allowed to rescind a contract because seller was aware of an environmental
regulation and failed to disclose it). Smith v. Pearmain, 548 P.2d 1269 (Utah 1976) (A contract was held void for mistake when the seller could not convey the
property free of a previously unknown zoning violation).
91. Nollin v. S&S Construction, Inc., 301 P.3d 1026 (Utah App. 2013) (a real estate contract warranty against defects in the residence did not cover defects
in a retaining wall).
92. Snow Flower Homeowners Ass’n v. Snow Flower, Ltd., 31 P.3d 576 (Utah App. 2001).
93. Fennell v. Green, 77 P.3d 339, 345 (Utah App. 2003) (Following Tibbitts v. Openshaw, the court held that the trial court did not err in dismissing an
implied warranty of habitability claim where the contractor had specifically excluded the claim from the contract); Tibbitts v. Openshaw, 425 P.2d 160 (Utah
1967).
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after purchase, (4) the defect was caused by improper design, material, or workmanship, (5) the defect created a question of safety
or made the house unfit for human habitation, and (6) the purchaser has privity of contract with the builder, developer/vender. 94
§ 13.03(a)(6). Remedies.
Under the Utah REPC and many purchase contracts, when the either party breaches the contract, the nonbreaching party may
elect a specific remedy detailed in the contract, including specific performance, or seek any other remedy allowed under law. Utah
law allows for both general damages and consequential damages in breach of contract cases.95 In enforcing remedies, including the
remedy of specific performance, the contract will be strictly enforced, so that premature notice of forfeiture (before time to cure had
actually expired), will be ineffective to terminate the defaulting party’s rights.96
Remedies under contracts with alternative remedies may be subject to a provision imposing a rule of election of remedies, so that
choosing or acquiescing in one remedy renders the alternative remedies unavailable. If the breach giving rise to the default is not a
breach contemplated by the parties, the election of remedies defense will not be a bar to the plaintiff’s action.97
§ 13.03(a)(7). Attorney Fees.
If attorney fees are awarded in actions to enforce the contract, even the party who successfully defends against an “enforcement”
attempt is considered to be enforcing the contract, and qualifies for an award of attorney fees as the prevailing party. If the contract
form awarded fees only to the seller, as was common in the past, Utah law now makes all such provisions reciprocal:
A court may award costs and attorney’s fees to either party that prevails in a civil action based upon any promissory note,
written contract, or other writing executed after April 28, 1986, when the provisions of the promissory note, written
contract, or other writing allow at least one party to recover attorney’s fees.98
Even if the contract provisions do not allow attorney fees, a court may award them to a prevailing party if the action or defense
was without merit and not asserted in good faith.99
§ 13.03(a)(8). Assignment.
Utah Code Section 78B-4-513(6) expressly permits a person to assign a right under a purchase contract, including a cause of action
for defective construction, to a subsequent owner or a homeowners’ association.
§ 13.03(a)(9). Contractual Reformation.
Court-ordered reformation is possible to correct errors in a purchase contract. One contract boundary line was changed to conform
to a fence line, based on the parties’ mutual mistake of fact in the contract’s legal description.100 Another contract was reformed to
enlarge the size of the parcel conveyed and thus conform to the conveyance that both parties intended; parol evidence was admissible

94 Davencourt at Pilgrims Landing Homeowners Ass’n v. Davencourt at Pilgrims Landing, LC, 221 P.3d 234 (Utah 2009) (recognizing an implied warranty of
habitability imposed upon those vendors engaged in the business of selling new houses). Gables at Sterling Vill. Home Owners Ass’n v. Castlewood-Sterling Vill.
I, LLC, 417 P.3d 95 (Utah 2018). Reighard v. Yates 285 P.3d 1168 (Utah 2012) (a builder/seller of a house can be liable for bodily injury under a successful negligent
construction claim), Tomlinson v. Douglas Knight Constr., Inc. 423 P3.d 1167 (Utah 2017).
95 Beck v. Farmers Ins. Exch., 701 P.2d 795 (Utah 1985).
96. Commercial Investment Corp. v. Siggard, 936 P.2d 1105 (Utah App. 1997).
97. Selvig v. Blockbuster Enterprises, LC, 266 P.3d 691 (breach arising out of an improper recording of the deed). US Fid. V. US Sports Specialty, 270 P.3d 464
(Utah 2012).
98. Utah Code § 78B-5-826; an action to rescind or in defense against rescission is litigation to enforce, and the prevailing party can be awarded fees and
costs as provided in the contract. See Chase v. Scott, 38 P.3d 1001 (Utah App. 2001); Premier Van Schaack Realty, Inc. v. Sieg, 51 P.3d 24 (Utah App. 2002); Posner
v. Equity Title Ins. Agency, 222 P.3d 775 (Utah App. 2009) (defending party awarded attorney fees because the signed agreement provided for an award of fees
for prevailing party for any proceeding arising out of the agreement); Hahnel v. Duchesne Land, LC, 305 P.3d 208 (Utah App. 2013) (defending against an action
for breach of contract constitutes an action to enforce the contract, entitling the successful defendants to attorney fees); Insight Assets, Inc. v. Farias, 321 P.3d
1021 (Utah 2013); (successors to trust deed parties could litigate and recover attorney fees as if they had been the original parties); Bylsma v. Willey, 416 P.3d
595 (Utah 2017); But see Rehn v. Christensen, 392 P.3d 872 (Utah App. 2017) (The plaintiff sued his former attorney for slander and wanted attorney’s fees under
the retainer agreement. His attorney countersued for payment under the retainer agreement. Plaintiff was not entitled to recover attorneys’ fees under the
retainer agreement for his slander claim).
99. Utah Code § 78B-5-825; Morganroth & Morganroth v. DeLorean, 213 F.3d 1301 (10th Cir. 2000) (in order to award attorneys’ fees, bad faith conduct
must be related to the litigation process itself, as opposed to conduct giving rise to the cause of action); Long v. Stutesman, 269 P.3d 178 (Utah App. 2011).
100. Peterson v. Eldredge, 246 P.2d 886 (Utah 1952).
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to show that the written contract did not reflect the intent of the parties.101 Utah courts are reluctant to reform the price and terms of
an arms-length contract agreement, unless elements of fraud, breach of fiduciary relationship, gross inequity or unconscionability have
affected the price.102
§ 13.03(b). Installment Real Estate Contracts.
A different type of contract may be used for what is referred to as “seller financing,” or a contract for long term installment
payments by the buyer. At the completion of those contractual payments, the seller is obligated to convey title to the property,
although possession is usually delivered at the time the contract was entered into.103 The Utah Real Estate Commission and the Office
of the Utah Attorney General have approved a Uniform Real Estate Contract form for this purpose104, but use of this form is not
mandatory for real estate licensees. The installment purchase is rarely used today.
Buyers who may be unable to qualify for conventional institutional financing may seek such installment contract arrangements
from the seller; obviously, such circumstances pose the risk for the seller that the buyer may not be able to meet the contract
obligations. Therefore, the most important feature of an installment real estate contract is the provision for remedies in case of buyer
default. Traditionally, the seller’s most powerful remedy has been the forfeiture clause, requiring the defaulting buyer to forfeit, as
liquidated damages, all payments made so far under the contract. The Uniform Real Estate Contract form includes a typical forfeiture
provision in its clause dealing with defaults:
Immediately upon Buyer’s receipt of this second notice [informing Buyer of his failure to cure the default(s)] and of
Seller’s election of this remedy [of forfeiture], Seller shall be released from all obligations at law and equity to convey the
Property to Buyer, and Buyer shall become at once a tenant-at-will of Seller. All payments which have been made by
Buyer prior thereto under this contract shall, subject to then existing law and equity, be retained by Seller as liquidated
and agreed damages for breach of this contract ....105
Forfeiture clauses are enforceable in Utah, but the courts do not favor them106. Forfeitures whose effect is unconscionable will be
modified or denied enforcement:
Thus, this court has generally upheld forfeiture clauses in uniform real estate contracts and other land installmentpurchase contracts, except that it has modified the amount forfeited in cases where the amount is so excessive and
grossly disproportionate as to be unconscionable or “shock the conscience of the Court.” [citations omitted]
However, even in cases where the amount forfeited is not grossly disproportionate, excessive, or unconscionable, the
enforcement of a forfeiture provision in a uniform real estate contract can work harsh results on the buyer. Unlike a
foreclosure of a mortgage or a trust deed, which gives the buyer a statutory right of redemption, ... a forfeiture under a
uniform real estate contract completely forecloses the buyer’s rights in the property. “The undesirability of such a result
is well-stated by the legal maxim that ‘the law abhors a forfeiture.’”107
The Utah Supreme Court has stated,
It is now established in this state that where a forfeiture provision allows an unconscionable and exorbitant benefit to be
retained by the seller which bears no relationship to the damages which have been sustained or reasonably could have
been contemplated, it provides for a penalty or punitive damages which a court of equity will not enforce.108
101. Seamons v. Wiser, 2020 UT App 33. Fericks v. Lucy Ann Soffe Trust, 100 P.3d 1200 (Utah 2004) (although oral modification to the contract was
unenforceable under the statute of frauds, oral modification could be used as an incidence of fraud under tort claims); Jensen v. Manila Corporation of the Church
of Jesus Christ of Latter-day Saints, 565 P.2d 63 (Utah 1977).
102. Stonecreek Landscaping, LLC v. Bell, 2008 UT App 144. Peck v. Judd, 326 P.2d 712 (Utah 1958); Cole v. Parker, 300 P.2d 623 (Utah 1956).
103. A long-term contract for the sale of land held in joint tenancy, entered into by one of the joint tenants as seller, is invalid under the statute of frauds.
However, the contract may be validated if, during the term of the contract, the contracting joint owner succeeds to sole ownership by right of survivorship.
Ashworth v. Bullock, 304 P.3d 74 (Utah App. 2013).
104 https://realesate.utah.gov/forms/Uniform_REC.pdf.
105. Paragraph 16.A. Uniform Real Estate Contract.
106 Commercial Inv. Corp. v. Siggard, 936 P.2d 1105 (Utah App. 1997).
107. Madsen v. Anderson, 667 P.2d 44, 47 (Utah 1983). See also Park Valley Corporation v. Bagley, 635 P.2d 65 (Utah 1981) (forfeiture upheld as seller’s
damages exceeded the total amount paid by the buyer under the contract); Johnson v. Carman, 572 P.2d 371 (Utah 1977) (seller awarded $8,845 instead of
$34,596.10 claimed by forfeiture); Fullmer v. Blood, 546 P.2d 606 (Utah 1976) (forfeiture found not unconscionable); Jensen v. Nielsen, 485 P.2d 673 (Utah 1971)
(forfeiture upheld where loss to buyers was not more than $3,518 even according to the buyers’ view). Bellon v. Malnar, 808 P.2d 1089 (Utah 1991).
108. Jacobson v. Swan, 278 P.2d 294, 298 (Utah 1954).
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The Court will consider the following elements, known as the Perkins formula109, in estimating the damages suffered by the seller:
1.
2.
3.
4.

Loss of an advantageous bargain;
any damage to or depreciation of the property;
any decline in value due to change in market value of the property not allowed in items Nos. 1 and 2;
the fair rental value during the period of occupancy.110

Breach of contract takes many forms. If a buyer contracts to purchase several parcels, and is refused conveyance of those parcels
paid for, the seller’s breach permits the buyer to abandon the contract after obtaining the lots paid for.111 A tender, to be valid, cannot
impose on the other party a new condition or requirement not already imposed by the contract.112 Defaults are not self-executory;
that is, they do not automatically lead to forfeiture. Normally, the seller must give notice of the election to terminate the contract and
forfeit the buyer’s rights.113
Often a time to cure delinquencies is required under the contract, and if payment of all existing delinquencies is timely tendered,
foreclosure or forfeiture is prevented.114 Forfeiture rights may be waived by acceptance of late payments.115
A seller who both sued to recover delinquent payments from the buyer and also sought return of possession of the land was
required to make an election of remedies.116 Election of remedies generally has a liberal interpretation and often times a litigant is
not required to elect the remedy, if inconsistent, until after a jury has returned its verdict on the theories of recovery presented.117
Many contracts accord the seller the choice of foreclosing the defaulting buyer’s interests as if the contract were a mortgage.118
§ 13.03(c). Contracts for Option Rights.
An option contract is a continuing offer, supported by consideration, which the promisor is bound to keep open.119 For this period
of time it is an irrevocable offer, and differs from a right of first refusal in that the right of first refusal is of no effect until the seller
decides to sell,120 at which time an option is created. Option contracts require strict and exact performance of their terms.121 If no
consideration is given for the option, it can be withdrawn at any time before the option is exercised. If the purchase price is adequate,
then the consideration given for the option is binding, no matter how small.122
Prior to 2003, option agreements with indefinite or contingent closing dates were challenged as violating the rule against
perpetuities.123 But in 2003, the Utah Legislature adopted a version of the Uniform Statutory Rule Against Perpetuities with a 1,000

109 Perkins v. Spencer, 243 P.2d 446, 452-53 (Utah 1952).
110. Bellon v. Malnar, 808 P.2d 1089, 1095 (Utah 1991); Cole v. Parker, 300 P.2d 623 (Utah 1956).
111. Saunders v. Sharp, 840 P.2d 796 (Utah App. 1992).
112. New York Ave., LLC v. Harrison, 391 P.3d 248 (Utah App. 2016). Sieverts v. White, 273 P.2d 974 (Utah 1954).
113. Fuhriman v. Bissegger, 375 P.2d 27 (Utah 1962).
114. Commercial Inv. Corp. v. Siggard, 936 P.2d 1105 (Utah App. 1997) (premature notice of forfeiture was insufficient as a matter of law to terminate buyer’s
rights in property); Romero v. Schmidt, 392 P.2d 37 (Utah 1964); First Security Bank of Utah v. Maxwell, 659 P.2d 1078 (Utah 1983); Wiscombe v. The Lockhart
Co., 608 P.2d 236 (Utah 1980).
115. Pack v. Hull Development Co., 667 P.2d 39 (Utah 1983).
116. Midvale Motors, Inc. v. Sauders, 432 P.2d 37 (Utah 1967).
117 KTM Health Care, Inc. v. SG Nursing Home, LLC, 436 P.3d 151 (Utah App. 2018).
118. Prudential Federal Savings and Loan Association v. King, 453 P.2d 697 (Utah 1969).
119. Coulter & Smith Ltd. v. Russell, 966 P.2d 853 (Utah 1998). Chournos v. Evona Inv. Co., 93 P.2d 450 (Utah 1939); Richardson v. Hart, 223 P.3d 484 (Utah
App. 2009) (holding that a lease agreement with option to purchase was ambiguous because twelve month lease agreement converted to month-to-month lease
upon expiration and it contained no language specifying when the option agreement expired).
120. Talbot v. Aerotrans Corp., 2000 Utah App. 39 (Utah App. Feb. 17, 2000) (owner retains decision as to time and terms upon which she will sell property);
Russell v. Park City Corporation, 548 P.2d 889 (Utah 1976).
121. Talbot v. Aerotrans Corp., 2000 Utah App. 39 (Utah App. Feb. 17, 2000).
122. Thomas v. Johnson, 186 P. 437 (Utah 1919).
123. Coulter & Smith Ltd. v. Russell, 966 P.2d 853 (Utah 1998) (holding that an option to develop land “upon completion of the subdivision” had adequate
consideration and also holding that it does not violate the rule against perpetuities); Fisher v. Bailey, 385 P.2d 985 (Utah 1963) (defendant unsuccessfully appealed
a trial court’s decision that a contract for specific performance to improve a lot did not violate the rule against perpetuities); Clark v. Shelton, 584 P.2d 875 (Utah
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year wait-and-see period, which effectively obviates such challenges for all practical purposes. See Section 2.08 for a more detailed
discussion.
If a purchase option fails to specify a time of performance, the law will impute a reasonable time under the circumstances.124
Although option contracts and purchase contracts are different, they are still enforceable to the extent that the optioner cannot
withdraw from the contract during the time set forth in the agreement.125
§ 13.03(d). Effect of Due on Sale Clauses.
If a seller has purchased land under a mortgage or trust deed that includes a due-on-sale clause and attempts to sell the land to a
buyer who, as part of the purchase price, is willing to assume the obligations of that mortgage or trust deed, the holder of due-on-sale
rights could exercise them and declare the seller’s entire outstanding obligation immediately due and payable.
This began to occur with great frequency during the 1970’s, when institutional lenders began to enforce due-on-sale clauses in
their lending documents. Typically these clauses permit the lender to accelerate, or declare immediately payable, the entire unpaid
balance of the loan if the debtor transfers the property, with the intent that the grantee take primary responsibility for payment of
the debt that is secured by the land. As an alternative to acceleration, the lender could require an increase in the interest rate. In an
era of rapidly rising interest rates, lenders used the due-on-sale clauses to raise the interest rates on older loans now burdened with
lower than market interest rates. Borrowers, on the other hand, hoped to use those low rates to attract potential buyers, and attacked
the due-on-sale clauses as unlawful restraints on alienation; in quieter times the clauses were accepted as valid devices to ensure
lenders that their security would not be impaired by transfer of the mortgage to an unreliable grantee.
In 1982, the Utah Supreme Court in Redd v. Western Savings and Loan Corporation,126 affirmed the rule voiding direct restraints
on alienation, as announced in the 1964 case of Page v. Page,127 but considered a due-on-sale clause (permitting the lender to
accelerate payments or increase the interest rate if the borrower should attempt to alienate the property) as only an indirect restraint
or inhibition on alienation. Regarding such indirect restraints, the Utah court adopted a rule enforcing the restraint if it is reasonable.
The due-on-sale clause in this case was considered a reasonable restraint, even though the court remarked that competing policies in
this situation made the matter “ideally suited to legislative resolution.”128 Meanwhile the Utah Legislature had already acted (but after
the facts in the Redd case had arisen), and had declared that provisions such as due-on-sale clauses “constitute unreasonable restraints
on alienation to the detriment of the public welfare.”129 The Redd court cited this legislation, which retroactively voided due-on-sale
clauses, and invited interested parties to seek legislative resolution of the issue in the case, but for some reason refused to adopt the
legislative judgment on reasonability. The court’s dicta did not clarify matters; on the one hand, the court termed the due-on-sale
clause “a reasonable restraint justified by legitimate interests of the parties,” and, on the other hand, declared that “[w]e eschew
taking sides in a battle of economic forces.”130 The constitutionality of the Utah legislation declaring the due-on-sale clauses to be
unreasonable restraints on alienation was quickly challenged by institutional lenders, but was upheld by the U.S. District Court for the
District of Utah in Utah League of Insured Savings Associations v. State.131
Meanwhile, several issues regarding due-on-sale clauses swiftly became moot, because federally insured lenders required their
use, and federal legislation in 1982 declared their validity, thus invoking an exception in the Utah legislation, exempting loans sold to
federal agencies.132 The United States Supreme Court held that the Federal Home Loan Bank Board’s regulation approving use of dueon-sale clauses pre-empted conflicting state rules regarding federal savings and loan associations.133 Thereafter, economic conditions
1978) (Trial denied summary judgment, and was affirmed on appeal, that a land transfer contract transferring a first right of refusal to another buyer did not
violated the rule against perpetuities); Hidden Meadows Development Co. v. Mills, 511 P.2d 737 (Utah 1973) (judgment of a trial court was reversed when it held
that an option contract violated the rules against perpetuities because the parties did not intent the contract to remain open indefinitely); Kamas State Bank v.
Bourgeois, 380 P.2d 931 (Utah 1963) (bank had an option to purchase property during the lifetime of the owners. The Supreme Court ruled that because it was
during the life of the owners the option contract was valid).
124. NetDictation, LLC v. Rice, 455 P.3d 625 (Utah App. 2019).
125. Hardy v. Montgomery, 428 P.3d 78 (Utah App. 2018).
126. 646 P.2d 761 (Utah 1982). See also Smith v. Osguthorpe, 58 P.3d 854 (Utah App. 2002).
127. 394 P.2d 612 (Utah 1964).
128. Redd v. Western Savings & Loan Co., 646 P.2d 761, 767 (Utah 1982).
129. Utah Code § 57-15-1, enacted in 1981. Repealed in 2008.
130. 646 P.2d at 767.
131. 555 F. Supp. 664 (D. Utah 1983).
132. Utah Code § 57-15-8.5. Repealed in 2008.
133. Fidelity Federal Savings and Loan Ass’n v. de la Cuesta, 458 U.S. 141, 102 S. Ct. 3014, 73 L. Ed. 2d 664 (1982).
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softened, so that instances of due-on-sale clause enforcement became less frequent.
§ 13.04. Legal Issues That Often Arise Between Contract and Closing.
§ 13.04(a). Title Search; Marketable Record Title.
§ 13.04(a)(1). Title Search.
Usually the prospective purchaser of real property will use the time between signing the contract and conducting the closing to
examine or search the title, that is, to determine whether the seller holds and can convey the type of interest in the property as has
been represented to the buyer or assumed by the parties.
§ 13.04(a)(1)(i). A Brief History and Description of Land Title Records in the American States.
Because the availability of land in incredible abundance was a main attraction of the British colonies in seventeenth century North
America, the colonists gave particular attention to developing records of land ownership. Indeed, record-keeping systems for land
ownership developed faster in America than in England precisely because ownership of land was so important to so many of the colonists.
Even though the British colony in Jamestown, Virginia, was the first permanent British colony in North America, land title recordkeeping systems did not develop there as quickly as in the second British colony, founded in Plymouth, Massachusetts, and the third,
located in nearby Boston, Massachusetts. The Virginia settlement, begun in May, 1607, was based on land grants, or patents, to
colonial proprietors, who held almost feudal rights over the land, while the land was actually worked by settlers with only the rights
of tenants. Gradually, individual ownership of land became more widespread, and in 1639 the legislative assembly of Jamestown
adopted regulations requiring registration of mortgages, settling conflicting claims to the same land, confirming land surveys, and
making reference to land records and their indices.134
The colony in Plymouth, Massachusetts, settled by the so-called “Pilgrims” first in December, 1620, introduced individual land
ownership before 1623, and the earliest known record of a deed in this or any other American colony is a 1627 entry in a Plymouth
record book.135 Probably the Plymouth recording practices were influenced by the contemporary Dutch recording practices (with
which the Pilgrims became familiar during their sojourn in Leyden in the years before their coming to Plymouth) and English borough
and manorial recording customs.136 In the nearby and larger Massachusetts Bay colony (which became Boston, Massachusetts),
founded in 1630 and merged with the Plymouth Colony in 1691, a detailed recording act was adopted in 1640137 and significantly
amended in 1647.138
These acts and the English Statute of Enrollments139 seem to have most heavily influenced the later recording acts of other
American colonies and states. In general, they created recording systems where parties to a land transaction appeared before some
public official and acknowledged the transaction, the official created a short record of the substance and effect of the transaction, and
the instruments of the transaction were copied either in their entirety or in summary or abstract form into a public record.
Five basic features characterize American land title recording systems. To each of these generalizations, of course, there are
exceptions in individual states:
1.
2.
3.
4.
5.

Instruments used to accomplish transactions in land are valid and operative even without being recorded.140
Recording of such instruments is used primarily to establish priorities among different claimants to interests in the same land.
Modern recording systems maintain records of the entire instruments, not merely summaries or memoranda of the
instruments.
The recording systems provide no evaluation of the legal effects of the instruments that are recorded.
Instruments must meet certain qualifications before being entitled to be recorded, such as minimal elements of content and
being acknowledged before a public official.

134. 1 William Waller Hening, The Statutes at Large, Being a Collection of All the Laws of Virginia 227-472 (1832).
135. Rufford G. Patton and Carroll G. Patton, Land Titles § 6 (1957).
136. John L. McCormack, Chapter 92, Recording, Registration and Search of Title, 11 David A. Thomas (ed.), Thompson on Real Property, Thomas Edition 8283 (1994).
137. 1 Records of the Governor and Company of the Massachusetts Bay in New England 306-307 (Nathaniel Shurtleff ed. 1853-54).
138. Laws and Liberties of Massachusetts, 1684 13-14 (Max Ferrand ed., 1929).
139. 27 Henry VIII, c. 16 (1536).
140. In Utah an unrecorded conveyance of land is valid as between the parties and as to all parties with notice of the transaction. Drake v. Reggel, 37 P. 583
(Utah 1894), appeal dismissed, 159 U.S. 252, 15 S. Ct. 1038, 40 L. Ed. 144 (1895).
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American recording systems are created by each state but administered separately by each county within a state, thus creating
approximately 3,600 separate title recording systems in the United States. The county officials charged with responsibility for land
title records have been described as essentially “data custodians,” who make “no affirmations about the legal effect or even accuracy
of the data. The evaluation of land title data in governmental custody is left entirely to interested private parties.”141
All of this may be contrasted with title registration systems, in effect in many other jurisdictions all over the world, including in
other common-law jurisdictions, in which the governmental entity that maintains the system also affirms the existence or priority of
registered interests in the real estate and the identities of their owners or claimants.142
In almost all American jurisdictions, recording systems rather than registration systems are in effect. As mentioned, recording is
seldom necessary for the validity of an instrument,143 but when different parties make conflicting claims to the same land, or
concurrent interests (such as first and second mortgages) are asserted in the same land, the recording system usually resolves the
conflict or determines the priorities of parties’ rights.144 In particular, the recording systems protect so-called bona fide purchasers,
those who pay consideration for land rights already held by another party who has not recorded the earlier interest.145
When an instrument is presented at a recorder’s office for recording, it is reviewed for form. If it satisfies the requirements that
qualify it for recording, it is accepted upon payment of a recording fee; the fee is sometimes nominal (as in Utah) and sometimes is
substantial, being a form of tax based on the purchase price of the transaction that produced the document being recorded. The
instrument is then date- and time-stamped, assigned a document number, noted in a document log, and copied, with the original
being returned to the party who presented it for recording. Traditionally, document copies have been stored in photocopied form or
microform, but electronic storage has now become the norm. The copies are stored and indexed in the recorder’s office, accessible to the
public and access is usually free of charge, although charges for copies are imposed.
Even though the recorder’s office is assigned to prepare and maintain indices, it is up to the individual patrons to find and retrieve
the document copies by using the indices. The traditional manual indices consist of grantor-grantee indices and, in some
jurisdictions,146 tract indices, which are more laborious to maintain but much more effective for those who use and rely on the
recording system. The increasing computerization of land title records and associated survey and plat data may eventually make tract
indices the most common form of index. Not all claims against interests in land are necessarily gathered into and recorded in a county
land title recording system. For instance, records of court judgments, which constitute liens against all the judgment debtor’s land in
that jurisdiction, are usually recorded in a separate index known as a judgment docket, and a complete title examination must include
a search of the judgment docket and other records.
Under typical American conveyancing practices a prospective purchaser of an interest in real property will first enter into a
conditional contractual commitment for the purchase and then begin the process of investigating the seller’s title to the land. This
requires a search of the land title records to determine (1) that the seller has a deed apparently conferring the title as represented by
the seller, and (2) that the seller’s own deed arises out of a predecessor in interest who also appears to have good title, and whose
own predecessors likewise appear in the land title records with valid titles. Thus a so-called “chain of title”147 is sought in the record,
theoretically going back to the original conveyance from the sovereign in which the individual interest was created. Almost all
American jurisdictions no longer require a search of title to the source, because now marketable record title acts require only that
title be traced back to a valid document and chain of valid documentation at least 30 or 40 years old, denominated the “root of title”
under those acts.
This process of searching out the background of a prospective seller’s title should occur each time that particular land is the subject
of a transaction. In generations past, most of this searching was done by attorneys, who not only retrieved and read the recorded
copies of documents, but also analyzed and summarized them, preparing so-called “abstracts of title.” However, in recent decades
the American conveyancing practices have been profoundly altered by the widespread and often required use of title insurance, which
in general provides a sort of minimalist assurance that the title is indeed as represented in the land title records. Because large
mortgage underwriters (usually referred to as members of the “secondary mortgage market”) who provide the underlying funding for
long-term mortgages always require title insurance for every transaction they underwrite, use of title insurance has become almost
universal and the title insurance companies have become the usual agency to conduct the title searches.
141. John L. McCormack, Chapter 92, Recording, Registration and Search of Title, 11 David A. Thomas (ed.), Thompson on Real Property, Thomas Edition 89
(1994).
142. Id. at 79.
143. In Utah an unrecorded conveyance of land is valid as between the parties and as to all parties with notice of the transaction. Drake v. Reggel, 37 P. 583
(Utah 1894), appeal dismissed, 159 U.S. 252, 15 S. Ct. 1038, 40 L. Ed. 144 (1895).
144. See Carol M. Rose, Property and Expropriation: Themes and Variations in American Law, 2000 Utah L. Rev. 1, 7-8.
145. Smith v. Tyler, 982 P.2d 89 (Utah 1999).
146. Tract indices are reportedly used in about one-third of recorders’ offices, but are required in only about 10 of the 50 states. John L. McCormack, Chapter
92, Recording, Registration and Search of Title, 11 David A. Thomas (ed.), Thompson on Real Property, Thomas Edition at 93.
147. Salt Lake City v. Silver Fork Pipeline Corp., 5 P.3d 1206 (Utah 2000) (failure to establish chain of title).

375

Title insurance company personnel will search the records pertaining to the seller’s title and determine that no other recorded
interests appear to diminish or defeat that title (or, if such interests do appear, it must be determined if they are acceptable to the
buyer). If in their search they overlook an adverse recorded interest they may be liable in negligence or the policy of title insurance
may be subject to a claim. Very broad exclusions and exceptions from coverage (such as for rights of adverse possessors or for
discrepancies that would be revealed by a survey or inspection of the property) minimize the successful claims, so that only 3-5% of
premiums paid by customers are paid out again in claims settlement. Much of the rest of the revenue is used in conducting the title
searching process. Many title insurance companies who transact their business in particular localities build their own title records from
the public records, which private records they refer to as “title plants,” and these companies have tried to develop more efficient and
reliable ways of searching those titles.
Efforts of both title insurance companies and public recorders’ offices to improve the title searching process have naturally led to
increased computerization of title records and of search processes. American title insurance companies began computerizing their
private land title records in the 1960s, and public recorders’ offices began their own efforts to computerize in the 1970s.
§ 13.04(a)(1)(ii). Recording Systems and Indices.
In Utah and in most other American states, recording of a real estate conveyancing document is not essential to the document’s
validity or to its ability to achieve the transaction represented in the document.148 However, recording is extremely important as a
form of protection against others who may claim a conflicting or prior interest in the same land.149 Not surprisingly, the states use
different rules in defining how their respective recording systems determine those priorities and resolve those conflicts. It should be
remembered that such conflicts occur in only a tiny minority of real estate transactions; most owners of land do not sell it twice to
two different purchasers. However, when the conflicts do arise, they usually pit two innocent purchasers against each other, and the
presence of standard legal rules helps to establish expectations and provide a uniform method of resolving the conflicts. The recording
and title record systems are intended to present reliable rules that aid in the marketability of real property interests. For the most part
the systems function with integrity and good results.
Traditionally, most American states adopted what is informally referred to as a “race” system of recording. If two persons
purchased the same land from the same seller, the purchaser who first recorded would be entitled to title and possession of the land,
and the other purchaser would have to seek recovery of the purchase price from the seller. The nickname for this system suggests
that whichever of the two purchasers won the “race” to record, would win the land.
A second type of recording system, a “notice” system, developed from some judicial decisions interpreting “race” recording
statutes. According to the rules of the “notice” system, if two persons purchased the same land from the same seller, the second
purchaser would prevail, if that purchaser had no actual or constructive notice of the first purchase. Recording of the first purchase
would automatically give constructive notice150 to the whole world, including to any subsequent purchaser. This rule was obviously
intended to encourage recording and thus reduce the frequency of a second purchase even occurring. A first purchaser who did not
record might still prevail, if the second purchaser had some kind of notice, other than from the recording system, of the first purchase.
A third type of recording system, a “race-notice” system, incorporates features of both of the other systems. A second purchaser
will prevail over a first purchaser only if the second purchaser both records first and had no actual or constructive notice of the first
purchase at the time of the second purchase. About half the states have race-notice recording systems, about half have notice systems,
and one or two still employ race systems.
As a mnemonic device, it may be helpful to remember that the informal names for these recording systems — race, notice, and
race-notice — all describe what the second purchaser must do to prevail over a prior purchaser from the same seller: the second
purchaser must record first in race state; must purchase without actual or constructive notice of the first purchase in a notice state;
and must both record first and purchase without actual or constructive notice of the first purchase in a race-notice state.
Utah’s recording statute falls into the race-notice category, because it requires a second purchaser (1) to record first, and (2) to be
a “good faith” purchaser, which is another way of expressing the requirement that the second purchaser be without actual or
constructive notice of the first purchase:
Each document not recorded as provided in this title is void as against any subsequent purchaser of the same real
property, or any portion of it, if:
(1) the subsequent purchaser purchased the property in good faith and for a valuable consideration; and
(2) the subsequent purchaser’s document is first duly recorded.151
148. Larson v. Overland Thrift & Loan, 818 P.2d 1316 (Utah App. 1991), cert. denied, 832 P.2d 476 (Utah 1992).
149. See Utah Code § 57-3-102; Nature’s Sunshine Prods., Inc. v. Watson, 174 P.3d 647 (Utah App. 2007).
150. Johnson v. Higley, 989 P.2d 61 (Utah App. 1999) (knowledge of certain facts and circumstances sufficient to give rise to a duty to inquire further
constitutes constructive notice).
151. Utah Code § 57-3-103; Wilson v. Schneiter’s Riverside Golf Course, 523 P.2d 1226 (Utah 1974); Ault v. Holden, 44 P.3d 781 (Utah 2002
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In Utah, recording is not intended to determine rights of parties who have actual notice of the transaction at issue.152 There are
two forms of constructive notice in Utah, namely recording notice and inquiry notice.153 Record notice dates from the time of
recording, not execution, of the deed.154 Recording of an instrument gives rise to a presumption of valid delivery.155 While recording
of a lis pendens is permitted for an action affecting title to or right of possession of real property,156 a lis pendens may not be filed
regarding an action seeking only a money judgment.157
Recording systems rely heavily on indices to accomplish their purposes. Most recording offices have traditionally used a grantorgrantee index, but the much more useful tract index is increasingly common and often accompanies computerization of land title
records. In a recorder’s office that relies on a grantor-grantee index, separate indices are kept for grantors and grantees. Recorded
documents are entered in each index, alphabetically and chronologically, according to the surnames of the grantors and of the
grantees. Separate indices may be maintained for separate periods of time and for different types of documents. In a computerized
system, numerous points of entry into the recorded data are available, in addition to the parties’ names, such as address or other
indicator of location, tract number, tax number, and so on.
An index entry, whether manual or automated, will usually contain the essential information about the transaction, such as the
parties, a shorthand description of the land, the kind of instrument that was recorded, date and time, and volume and page numbers
where the recorded document can be located in the title records. The index is used, therefore, to locate the document, which must
then in many cases be examined in its full text.
A clerical mistake in indexing does not impair the validity of the recording.158
§ 13.04(a)(1)(iii). How a Typical Title Search Is Made.
Title searching using grantor-grantee indices has been succinctly described as follows:
Searching title bears some resemblance to what the genealogist does in establishing kindred: first, trace backward for
ancestors, and then under each ancestor fill in the names and relationships of his or her descendants. Similarly, in
searching title you go backward in time to an acceptable source or “root of title,” then search forward from that source.
Since you use the grantee index to search backwards and the grantor index to search forward, both indices must be
searched.159
In a computerized title record system, any access point — such as by grantor-grantee or by location or description of the property
— will usually bring up one or more screens giving the whole title history of that tract of land, as least as far as the data has been
entered into the computer. More likely the computerized data will be retrospective to only a particular year, and then a manual search
will be necessary to extend the title search further into the past.
§ 13.04(a)(1)(iv). Utah Law Governing Title Records and Title Searches.
In Utah an unrecorded conveyance of land is valid as between the parties and as to all parties with notice of the transaction.160
Priority among recorded documents affecting the same land is determined by date of recording to the extent that this date is the time
from which notice is imparted.161 If several documents are all recorded ostensibly at the same time on the same day, their priority is
determined by their respective entry numbers.162 If descriptions in two deeds overlap, the deed first recorded establishes priority in
152. Le Vine v. Whitehouse, 109 P. 2 (Utah 1910); Gappmayer v. Wilkenson, 177 P. 763 (Utah 1918); Neponset Land & Live Stock Co. v. Dixon, 37 P. 573
(Utah 1894); Toland v. Corey, 24 P. 190 (Utah 1890), aff’d, 154 U.S. 499 (1893).
153 FDIC v. Taylor, 267 P.3d 949 (Utah App. 2011).
154. Utah Farm Prod. Credit Association v. Wasatch Bank, 734 P.2d 904 (Utah 1986).
155. Controlled Receivables v. Harman, 413 P.2d 807 (Utah 1966); Bertoch v. Gailey, 208 P.2d 953 (Utah 1949); Chamberlain v. Larsen, 29 P.2d 355 (Utah
1934).
156. Utah Code § 78B-6-1303; Gardner v. Perry City, 994 P.2d 811 (Utah App. 2000); Hansen v. Kohler, 550 P.2d 186 (Utah 1976); Harvey v. Sanders, 534
P.2d 905 (Utah 1975).
157. Winters v. Schulman, 977 P.2d 1218 (Utah App. 1999); Busch v. Doyle, 141 Bankr. 432 (Bankr. D. Utah 1992).
158. Boyer v. Pahvant Mercantile & Inv. Co., 287 P. 188 (Utah 1930).
159. Jesse Dukeminier et al., Property 696 (8th Edition 2014).
160. Drake v. Reggel, 37 P. 583 (Utah 1894), appeal dismissed, 159 U.S. 252, 15 S. Ct. 1038, 40 L. Ed. 144 (1895). See Crowther v. Mower, 876 P.2d 876 (Utah
App. 1994).
161. Utah Farm Prod. Credit Association v. Wasatch Bank, 734 P.2d 904 (Utah 1986).
162. Anderson v. American Savings & Loan, 668 P.2d 1253 (Utah 1983).
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claim to the overlap area.163 The grantor of a deed is not obligated to record the deed given to the grantee; a grantee who fails to
record assumes the risk that a subsequent grantee of the same land may acquire superior rights.164
Under Utah law, a document relating to real property is entitled to be recorded in the county where the property is located if a
certificate of acknowledgment, certificate of the proof of the execution, a jurat, or other notarial certificate “contains the words
‘subscribed and sworn’ or their substantial equivalent, that is signed and certified by the officer taking the acknowledgment, proof, or
jurat, as provided in this title....”165
Acknowledgments are governed by Utah’s Recognition of Acknowledgments Act.166 This act defines the persons authorized to
perform these notarial acts,167 what constitutes proof of their authority,168 imposes on them — if they take an acceptable
acknowledgment — a duty to endorse a certificate of the acknowledgment on the document,169 provides a list of the acceptable
contents of the certificate acknowledgment,170 and provides a sufficient form of acknowledgment.171 This form is known as the
“Statutory Short Form of Acknowledgments” and “does not preclude the use of other forms.”172
Notaries public generally are governed by the legislation known as the “Notaries Public Reform Act.”173 In this legislation, the exotic
term “jurat,” referred to above in the Recognition of Acknowledgments Act, actually has the rather mundane meaning of “a notarial
act in which a notary certifies that a signer, whose identity is personally known to the notary or proven on the basis of satisfactory
evidence, has made, in the notary’s presence, a voluntary signature and taken an oath or affirmation vouching for the truthfulness of
the signed document.”174
More recently Utah has adopted and then repealed the Utah Digital Signature Act, which provides rules for authenticating
electronic documents and treating them as written documents.175
Once documents are properly executed, acknowledged and recorded, Utah law declares that the documents, “from the time of
recording with the appropriate county recorder, impart notice to all persons of their contents.”176 As mentioned above, a document
not recorded is void as against subsequent bona fide purchasers of the same property, or any portion of it, who record first.177 When
a fully executed deed has been recorded, a presumption of delivery arises, which presumption can be overcome only by clear and
convincing evidence that the parties did not intend the deed to become effective until later.178 Recording of a forged deed gives no
notice of its contents, and a bona fide purchaser from the person who forged the deed takes nothing.179

163. Wilson v. Schneiter’s Riverside Golf Course, 523 P.2d 1226 (Utah 1974).
164. Horman v. Clark, 744 P.2d 1014 (Utah App. 1987).
165. Utah Code § 57-3-101.
166. Utah Code §§ 57-2a-1 to -7.
167. Utah Code § 57-2a-3.
168. Utah Code § 57-2a-4.
169. Utah Code § 57-2a-5.
170. Utah Code § 57-2a-6. The statutory form does not require the certificate to state affirmatively that the person making the acknowledgment is personally
known to the officer taking the acknowledgment. General Glass Corp. v. Mast Constr. Co., 766 P.2d 429 (Utah App. 1988).
171. Utah Code § 57-2a-7.
172. Id.
173. Utah Code §§ 46-1-1 to -22.
174. Utah Code § 46-1-2(9).
175. Utah Code §§ 46-3-101 to -504. The Utah Digital Signature Act was repealed in 2006, but was effectively replaced in 2000 by the Uniform Electronic
Transactions Act, UCA Sec. 46-4-101, et seq.
176. Utah Code § 57-3-102(1).
177. Utah Code § 57-3-103.
178. Estate of Jackson v. Jackson, 2001 Utah App. 223 (Utah App. July 12, 2001) (mem.) (delivery of a deed requires that grantor either relinquish physical
control of deed or have present intent permanently to be divested of title to property); Warburton Family Trust v. Pedockie, 2000 Utah App. 272 (Utah App. Oct.
5, 2000) (mem.) (grantor’s intent is to be derived from all facts and surrounding circumstances); Controlled Receivables, Inc. v. Harman, 413 P.2d 807 (Utah
1966).
179. Pierucci v. Pierucci, 331 P.3d 7 (Utah App. 2014); Rasmussen v. Olsen, 583 P.2d 50 (Utah 1978).
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Several other important points of Utah law regarding recorded documents may be summarized as follows:
• Certified copies of a recorded original document may be recorded in other counties.180
• Documents are not acceptable for recording if they do not contain a legal description of the property and the names
and mailing addresses of all grantees.181 However, it is also good practice to include the mailing addresses of the grantors,
and the statutory form of warranty deed invites inclusion of the grantor’s residential address in the deed.182
• Documents to be recorded must be original documents, in most cases.183
• If a document to be recorded contains illegal restrictions, such as a racially restrictive covenant, the document may
still be recorded, but statutes authorize several means for removing the void material.184 The unenforceable covenant is
void without invalidating the remainder of the document.
§ 13.04(a)(1)(v). The Role of Title Standards.
Title examination requires not only that all documents in the chain of title be located, but that they be evaluated. The ultimate
question in almost all title examinations is whether a “marketable title” — especially a “marketable record title” — can be shown in
the record. Many states have formally or informally promulgated statewide title standards so title examiners will uniformly interpret
certain situations they encounter in the recorded documents.
§ 13.04(a)(2). Marketable Title and Marketable Record Title.
Many different verbal formulations have been given in attempting to define what is marketable title. In essence, most of them fall
back to a common sense statement that a marketable title is one that a reasonable and prudent buyer would accept and pay fair value
for in contemporary market conditions.185 The question of marketable title has been blended into and somewhat superseded by
marketable record title acts that have been adopted by Utah and other jurisdictions. Utah’s marketable record title act,186 declares:
Any person having the legal capacity to own land in this state, who has an unbroken chain of title of record to any interest
in land for forty years or more, shall be deemed to have marketable record title to such interest [subject to certain
exceptions]. A person shall be deemed to have such an unbroken chain of title when the official public records disclose a
conveyance or other title transaction, of record not less than forty years at the time the marketability is to be determined,
which said conveyance or other title transaction purports to create such interest, either in
(1) the person claiming such interest or
(2) some other person from whom, by one or more conveyances or other title transactions of record, such purported
interest has become vested in the person claiming such interest: with nothing appearing of record, in either case,
purporting to divest such claimant of such purported interest.187
The intended effect of this provision for marketable record title is to render of no effect all recorded interests prior to an “unbroken
chain of title ... for forty years or more.” The most recent recorded document that qualifies to be part of this chain of title and is in
effect at least forty years before the time at which marketability is to be determined is usually referred to as the root of title.188
180. Utah Code § 57-3-104, entitling certified copies to be recorded in other counties, was amended in 2003 by the addition of (2), which states, “A certified
copy of a document may not be submitted for recording under Subsection (1) in the office of the same county recorder that issued the certified copy.”
181. Utah Code § 57-3-105.
182. Utah Code § 57-1-12.
183. Utah Code § 57-3-106.
184. Utah Code § 57-3-107.
185. The Utah Court of Appeals has held that marketable title does not necessarily include legal access to the property. Lauritzen v. First American Title
Insurance Co., 424 P.3d 1043 (Utah App. 2018); Mostrong v. Jackson, 866 P.2d 573 (Utah App. 1993). See also Kelley v. Leucadia Fin. Corp., 846 P.2d 1238 (Utah
1992) (“marketable title is one that may be freely made the subject of resale and that can be sold at a fair price to a reasonable purchaser”); Booth v. Attorney’s
Title Guaranty Fund, 20 P.3d 319 (Utah 2001) (title held marketable even though one of the partners of the partnership selling the property had declared
bankruptcy). However, most title insurance policies automatically insure legal access unless expressly excluded.
186. Utah Code §§ 57-9-1 to -10.
187. Utah Code § 57-9-1.
188. Utah Code § 57-9-8(5).
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Because documents predating the root of title no longer affect the title,189 then title examiners need not concern themselves with
such documents. However, if one who holds one of those older interests wishes to preserve the interest against the nullifying effects
of the marketable record title act, the act authorizes a notice of claim of interest to be filed.190
Utah courts have held that marketable record title is not superior to title acquired by adverse possession191 or title acquired under
rules governing boundary by acquiescence.192
A Chapter 11 (rehabilitative) bankruptcy does not prevent the manager of a business from conveying marketable title.193
§ 13.04(b). Title Insurance.
As mentioned earlier in this section, much title examination activity has been assumed by title insurance companies,194 which also
incidentally prepare for and conduct closings,195 as well as provide title assurance in the form of insurance policies. The widespread
and often required use of title insurance, which in general provides a sort of minimalist assurance that the title is indeed as represented
in the land title records has become an almost universal element of modern conveyancing practices, in Utah as well as in the United
States generally. Because large mortgage underwriters (usually referred to as members of the “secondary mortgage market”) who
provide the underlying funding for long-term mortgages always require title insurance for every transaction they underwrite, use of
title insurance has become almost universal and the title insurance companies have become the usual agency to conduct the title
searches.
Quite commonly the seller is required to provide and pay the one-time premium for a policy of title insurance, usually naming the
buyer or the mortgagee as the insured. The premium is usually based on the amount of the insurance coverage, which in turn is usually
based on the purchase price or the amount of the loan. The effectiveness of the coverage continues for as long as the insured retains
an interest in the property. Title insurance coverage pertains to the insured only, and does not run with the land to successor owners.
A title insurance policy is treated and regulated under Utah law as any other insurance policy, that is, as a contract between the
insured and the insurer. The insured pays one premium in return for a guarantee that the insurance company has searched the public
records and is willing to insure against any defects in the public record relating to the insured’s title, unless the defects are excluded
from coverage under the policy. Parties to a title insurance contract are free to define the exact scope of the policy’s coverage.196
Title insurance company personnel will search the records pertaining to the seller’s title and determine that no other recorded
interests appear to diminish or defeat that title (or, if such interests do appear, it must be determined if they are acceptable to the
buyer). If in their search they overlook an adverse recorded interest they may be liable in negligence or the policy of title insurance
may be subject to a claim. Very broad exclusions and exceptions from coverage (such as for rights of adverse possessors or for
discrepancies that would be revealed by a survey or inspection of the property) minimize the successful claims. A typical or standard
title insurance policy has been described by one authority as “the opinion of the insurer concerning the validity of the title, backed by
an agreement to make that opinion good if it should prove to be mistaken and loss results as a consequence.”197
Many title insurance companies use forms promulgated by the American Land Title Association, principally the owner’s policy and
the mortgagee’s policy (which insures the mortgage lender rather than the landowner). Under these forms, the insurance company
“insures, [as of the date of the policy, and subject to the exceptions and exclusions] against loss or damage, not exceeding the amount
of insurance stated ... sustained or incurred by the insured by reason of :
1. Title to the estate or interest ... being vested other than as stated therein;
2. Any defect in or lien or encumbrance on the title;
3. Unmarketability of the title;

189. Utah Code § 57-9-3.
190. Utah Code §§ 57-9-2, -4, -5.
191. State ex rel. Rd. Commission v. Cox Corp., 506 P.2d 54 (Utah 1973).
192. Olsen v. Park Daughters Inv. Co., 511 P.2d 145 (Utah 1973).
193. Booth v. Attorneys’ Title Guaranty Fund, Inc., 20 P.3d 319 (Utah 2001).
194. Some states still require examination of title be performed by or under the direct supervision of a licensed attorney. See Boone v. Quicken Loans, Inc.
803 S.E.2d 707 (S.C. 2016).
195. Title insurance companies are regulated under the same rules and authority as other insurers and have been given specific statutory authority to
conduct “business reasonably incidental to insurance business,” including escrow, settlement, closing and other services. Utah Code § 31A-4-107(1).
196. Durbano & Garn Investment Co, v. First American Title Insurance Co., 330 P.3d 110 (Utah App. 2014); Pacific American Const. v. Security Union Title,
987 P.2d 45 (Utah 1999).
197. Jesse Dukeminier et al, Property 763 (8th ed. 2014).
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4. Lack of a right of access to and from the land.
“The Company will also pay the costs, attorneys’ fees and expenses incurred in defense of the title, as insured, but only as provided
in [the policy limits].”
The standard exceptions from coverage relate mostly to the condition of the land and to matters not shown in the public records:
a. rights or claims of parties in possession not shown by the public records [such as adverse possessors];
b. easements, or claims of easements, not shown by the public records;
c. encroachments, overlaps, boundary line disputes, or other matters which should be disclosed by an accurate survey or
inspection of the premises [landowners should note here the very important point that title insurance policies normally do not
insure against anything that would be revealed by a survey or inspection of the property, even if those items were also a matter of
public record and were overlooked in the search of the record];
d. any lien, or right to a lien, for services, labor, or material heretofore or hereafter furnished, imposed by law and not shown
by public records [this exception would cover mechanics’ lien rights that have accrued but for which no notice has yet been filed
for record]; and
e. various specific exceptions for taxes, liens, easements, covenants and conditions that have been noted from the public record
and are encumbrances or conditions acceptable to the buyer.
The exclusions from coverage relate partly to limitations on the landowner’s private property rights that might be imposed by law,
regulation or other government action, such as land use regulations and rights of eminent domain. Other exclusions relate to defects,
liens and encumbrances created by or known to but not disclosed by the landowner, that cause no loss, or that arise after the date of
the policy.
These broad exclusions and exceptions naturally raise questions about when a title insurance policy would ever cover a loss.
Ordinarily, if the title insurance company’s review of the public title records failed to discover a document that placed an encumbrance
on the buyer’s title, which caused a loss in value to the buyer, such a claim against the title insurance policy would be successful and,
indeed, would be typical. However, even in that situation, if the document embodying an encumbrance were overlooked in the search
of the record, but the existence of the encumbrance would have been revealed by a survey or inspection of the property, then the
overlooked item would fall into one of the categories of exceptions to policy coverage.198
A more fundamental conflict exists between those states that impose upon a title insurance company a duty to search the title
records and disclose their contents to the prospective insured, in addition to the contractual obligations of the insurance policy, and
those states which limit insurer liability to the contract duties as expressed in the insurance policy. If a duty to search competently is
imposed, then breach of that duty may give rise to tort damages exceeding the policy limitations on contract damages, including
damages for emotional distress.199
Utah has placed itself firmly among the states that allow only contract liability to be imposed on title insurers:
As to whether a title insurance company is an abstractor of title [meaning that it has a duty to accurately search and
report the status of the title], some jurisdictions hold title insurance companies to the standard of liability generally
associated with abstractors. However, we believe the better-reasoned approach is to consider preliminary title reports
and commitments for title insurance as “no more than a statement of the terms and conditions upon which the insurer
is willing to issue its title policy....” Indeed, “[t]he prevailing view remains not to impose liability in tort on a title
company.” [citations omitted]200
The Culp court based its reasoning on the statutory definition of title insurance as, among other things, insuring or indemnifying
owners against loss from defects in title,201 and on the statutory duty of title insurers to conduct “a reasonable search and examination
of the title” only before they issue title policies.202 According to the court, the insurer has a duty to search the title only in pursuit of
its main business of issuing the policy of insurance:
One who hires a title insurance company does so for the purpose of obtaining the assurance or guarantee of obtaining a
198. Vestin Mortg., Inc. v. First Am. Title Ins. Co., 139 P.3d 1055 (Utah 2008) (title insurance did not cover mortgage company that obtained property and
subsequently discovered on a title report that the property was within the boundaries of a special improvement district); see, e.g., Horn v. Layers Title Ins. Corp.,
557 P.2d 206 (N.M. 1976).
199. Joyce Dickey Palomar, Title Insurance Companies’ Liability for Failure to Search Title and Disclose Record Title, 20 Creighton L. Rev. 455 (1987).
200. Accord Booth v. Attorneys’ Title Guaranty Fund, Inc., 20 P.3d 319 (Utah 2001); First American Title Ins. Co. v. J.B. Ranch, Inc., 966 P.2d 834 (Utah 1998)
(unless the policy provisions are deemed ambiguous, the insured is entitled to a strong presumption of coverage. See also Chapman v. Uintah County, 81 P.3d
761 (Utah App. 2003) (this court relies on Culp Construction v. Buildmart Mall and holds that the title insurance company cannot be held liable in tort for a
deficient title search); Culp Construction Co. v. Buildmart Mall, 795 P.2d 650, 653 (Utah 1990). Walker v. Anderson-Oliver Title Insurance Agency, Inc., 309 P.3d
267 (Utah App. 2013) (title insurers are generally liable for a defective title search only under the terms of the insurance contract).
201. Utah Code § 31A-1-301(180).
202. Utah Code § 31A-20-110(1).
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certain position in the chain of title rather than for the purpose of discovering the title status. A title insurance company’s
function is generally confined to the practice of insurance, not to the practice of abstracting. Hence, [the defendant] did
not owe a duty to abstract the title by virtue of its status as a title insurance company.203
Given (1) the title insurers’ statutory duty to conduct a reasonable search and examination of the title, (2) the fact that title insurers
hold themselves out to their customers as able and willing to do that, (3) the fact that large portions of premium revenues are devoted
to that part of title insurers’ activities, and (4) customers’ strong expectation that this activity will be done competently, the court’s
reasoning, though traditional, is badly strained and should be changed. Aggrieved persons may make claims against a Title Insurance
Recovery, Education, and Research Fund.204 In order to make a claim against the fund, one must obtain a final judgment against a title
insurance which establishes fraud, misrepresentation or deceit.205
§ 13.04(c). The Doctrine of Equitable Conversion.
According to the doctrine of equitable conversion, if parties enter into a specifically enforceable contract for the sale of land, the
buyer is treated in equity as the holder of the real property interest from the date of the contract, and the seller has a personal
property claim for the purchase price. In Utah, this is so even though the seller still holds legal title to the land.
Equitable conversion becomes important in several aspects of real estate transactions. Most commonly, the doctrine operates in
some states to shift risk of loss, but in many states the courts decline to shift risk of loss unless the buyer has entered into possession
or until legal title is conveyed. In Utah, the application of equitable conversion is not required at the moment the contract is created.
Instead, the doctrine of equitable conversion operates “to protect a buyer’s interest from a seller’s creditors as soon as the contract
becomes capable of specific enforcement by the buyer.”206 A provision regarding risk of loss should be included in the contract of sale.
In the Utah approved form of Real Estate Purchase Contract and in the approved form of Uniform Real Estate Contract, the
recommended provision on risk of loss is that it remain with the seller until the agreed date of possession or delivery of possession.207
The practical impact of this legal rule on the parties is that the party with risk of loss should also be the party to provide insurance
against that loss. Since the operation of this enigmatic rule may come as a surprise to the parties, if the buyer has the risk of loss and
the seller has the insurance, courts in some states require the seller to hold the insurance proceeds as trustee for the buyer.208
Equitable conversion has also been applied where a party to a contract for the sale of real estate dies before the contract has been
completely carried out, and it must be determined whether the decedent’s interest in the contract is real property or personal
property. If equitable conversion occurred when the parties entered into a specifically enforceable contract, then the decedent buyer’s
interest will be considered real property, and the interest of a decedent seller will be considered personal property in the decedents’
estates.
Of more importance in Utah is the issue of whether a judgment lien attaches to the interest of a seller under a specifically
enforceable contract for the sale of real estate. Inasmuch as equitable conversion normally occurs upon execution of such a contract,
the Utah Supreme Court has held that the interest retained by the seller is personal property, not real property, and therefore a
judgment lien against the seller does not attach to that contract interest. In reaching this conclusion, the court has rejected strong
opposing arguments based on the facts that the vendor still has legal title and has a contract right to forfeit and take back the buyer’s
interest if the buyer defaults.209 According to the court, this vendor’s interest is not “real property” as that term is used in the judgment
lien statute.210 Several other Utah cases have treated this issue in similar fashion.211
The equitable conversion doctrine will probably always remain controversial, because it is so different from ordinary parties’
expectations, assumptions and understanding. It has been helpful in resolving some conflicts, especially in distribution of decedents’
estates, but has generally produced unfair surprise in most other applications. As aptly pointed out by the dissenter in the leading case
203. Culp Construction Co. v. Buildmart Mall, 795 P.2d 650, 654 (Utah 1990).
204. Utah Code §§ 31A-40-201 et seq.
205. Utah Code § 31A-41-301
206. SMS Financial, LLC v. CBC Financial Corp., 417 P.3d 70, 74 (Utah 2017).
207. Real Estate Purchase Contract ¶ 20; Uniform Real Estate Contract ¶ 6.
208. The Utah courts have not addressed the impact of equitable conversion on risk of loss, which impact has been controversial in other jurisdictions. See
Bullock, J., dissenting vigorously in Cannefax v. Clement, 786 P.2d 1377, 1387-1388 (Utah App. 1990).
209. Cannefax v. Clement, 818 P.2d 546 (Utah 1991), affirming, Cannefax v. Clement, 786 P.2d 1377 (Utah App. 1990).
210. 818 P.2d at 547; Utah Code § 78B-5-202.
211. Capital Assets Financial Services v. Maxwell, 994 P.2d 201 (Utah 2000) (no judgment lien against vendor’s interest in a land sale contract); Lach v. Deseret
Bank, 746 P.2d 802 (Utah App. 1988) (no judgment lien against seller’s contract interest); Butler v. Wilkinson, 740 P.2d 1244 (Utah 1987) (judgment lien attaches
to contract buyer’s interest); Allred v. Allred, 393 P.2d 791 (Utah 1964) (equitable conversion arises by contract).
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on this point,212 the origin and growth of the doctrine are suspect, and criticism of the blind application of the doctrine has “been only
partially successful in preventing its misuse in the courts.”213
§ 13.04(d). Appraisers and Appraisals.
§ 13.04(d)(1). Statutory Governance of Appraisers.
Under the Real Estate Appraiser Licensing and Certification Act,214 Utah makes it “unlawful for anyone to prepare, for valuable
consideration, an appraisal, an appraisal report, a certified appraisal report, or perform a consultation service relating to real estate
or real property in this state without first being registered, licensed, or certified....”215 Exempt from this blanket requirement are real
estate brokers or sales agents who give opinions regarding real estate values in the ordinary course of their business, and certain other
persons in specific situations.216
A Real Estate Appraiser Registration and Certification Board is established to provide technical assistance to the Real Estate Division
regarding real estate appraisal standards and real estate appraiser qualifications.
State-licensed appraisers are authorized to appraise all types of real property in the state within a certain dollar amount that are
not part of federally related transactions.217 State-certified residential appraisers have that same authority and may also appraise
other types of property, including property involved in federal transactions, so long as discounted cash flow analysis is not required.218
State-certified general appraisers are authorized to appraise all types of real property.219 The statute describes conduct that is unlawful
for a licensed appraiser.220 Contingent fees are prohibited.221
Statutes govern the disciplinary hearing process,222 which is conducted in compliance with the Administrative Procedures Act.223
§ 13.04(d)(2). Administrative Regulation of Appraisers.
As with real estate licensees, Utah administrative regulations govern licensure, education requirements, experience requirements,
professional conduct and administrative disciplinary proceedings relating to real estate appraisers.224 “All persons licensed or certified
under this chapter must also observe the Advisory Opinions of USPAP.”225
§ 13.04(e). Inspections and Disclosures.
§ 13.04(e)(1). Inspections.
Utah presently imposes no legal requirements that real property be inspected in connection with a conveyance. Inspections do
arise in various other contexts, such as for health and safety purposes,226 and inspection of land for discovery purposes under the Utah
212. See Bullock, J., dissenting in Cannefax v. Clement, 786 P.2d 1377 (Utah App.1990), a dissent that was unduly criticized by the Utah Supreme Court in
Cannefax v. Clement, 818 P.2d 546 (Utah 1991).
213. 786 P.2d at 1388.
214. Utah Code §§ 61-2g-101 to -505.
215. Utah Code § 61-2g-301(1).
216. Utah Code § 61-2g-301(2).
217. Utah Code § 61-2g-311
218. Utah Code § 61-2g-313.
219. Utah Code § 61-2g-314.
220. Utah Code § 61-2g-401 to -407.
221. Utah Code § 61-2g-406.
222. Utah Code § 61-2g-504.
223. Utah Admin. Code § R162-2g-504.
224. Utah Admin. Code § R162g-101 to -601.
225. Utah Admin. Code § R162-2g-502a(ii).
226. See, e.g., building inspections by a fire marshal, Utah Code § 53-7-209.
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Rules of Civil Procedure.227 Utah’s climate has minimized the problems of termites and other structural infestations that are more
common in other jurisdictions, so the impetus for legal inspection requirements has not been great. However, the parties are free to
impose inspection requirements as part of their contracts and to hire the services of professional inspectors.
§ 13.04(e)(2). Disclosures Relating to the Condition of the Property.
§ 13.04(e)(2)(i). Utah Standard Real Estate Disclosure Form
In the various forms approved by the Utah Real Estate Commission and the Office of the Utah Attorney General, provisions for
seller disclosures are included. Typical is the disclosure requirement in ¶ 7 of the Utah Real Estate Purchase Contract, which requires
the seller by a specific date to give the buyer “a written Seller property condition disclosure for the Property, completed, signed and
dated by the Seller.”
The Utah Association of Realtors has also produced a standard form for the Seller’s Property Condition Disclosure228 which
enumerates multiple categories of items that a seller must disclose to a purchaser, including the condition of and any recent defects
in and repairs to the structure, roof, utility lines and meters, plumbing, electrical systems and appliances. It also requires disclosure of
pests/infestation, mold and hazardous conditions. In addition to such defects, the seller is required to disclose legal information
pertaining to the property including known boundary and easement issues, HOA commitments and agreements, unpaid assessments,
and insurance claims. Each of these categories of disclosure is discussed in greater detail below.
§ 13.04(e)(2)(ii). Common Law Rules Relating to Disclosure of Property Conditions.
§ 13.04(e)(2)(ii)(A). Seller’s Duty to Disclose.
Historically, most of the risks associated with the purchase of real property fell on the purchaser, usually under the rubric of caveat
emptor (“buyer beware”). Sellers were almost completely protected by the doctrine of caveat emptor and had virtually no affirmative
duty to disclose defects in their property to prospective buyers.229 In the modern era, particularly in the sale of residential property,
the doctrine of caveat emptor has been significantly eroded as courts have found duties to disclose in several situations described in
the following sections.230 To prevail on a claim for non-disclosure, the party must show (1) that the nondisclosed information is
material, (2) that the nondisclosed information is known to the party failing to disclose, and (3) that there is a legal duty to
communicate.231 It is not necessary that a seller of realty reveal all that he or she knows about a property, but the seller does have a
duty to communicate or disclose defects “not discoverable by reasonable care.”232
The disclosure standard is higher for registered real estate agents, who must safeguard the interest of the public.233
§ 13.04(e)(2)(ii)(B). Negligent Misrepresentation.
In keeping with the recognition that sellers and purchasers are generally not on equal bargaining terms, courts have often focused
on whether a misrepresented fact about the property was discoverable by the purchaser. Courts have generally used language to the
227. Utah R. Civ. P. 34(a)(2).
228. http://www.utahcountylistings.com/for_sale_by_owners/sellers_disclosures.pdf.
229. See, e.g., Peek v. Gurney, L.R. 6 H.L. 377 (1873) (no duty to disclose defects in an arm’s length transaction regardless of how “morally censurable” nondisclosure would be).
230. See e.g., Mitchell v. Christensen, 31 P.3d 572 (Utah 2001) (action for fraudulent nondisclosure when seller failed to inform purchaser of leaks in the
swimming pool); Yazd v. Woodside Homes Corp., 143 P.3d 283 (Utah 2006) (alleged fraudulent concealment of a soils report); Moore v. Smith, 158 P.3d 562
(Utah App. 2007); Davencourt at Pilgrims Landing Homeowners Ass’n v. Davencourt at Pilgrims Landing, LC, 221 P.3d 234 (Utah 2009) (developer owed limited
fiduciary duty to homeowners association to disclose all material facts known to affect the condition of the property); Hess v. Canberra Development Co., Inc.,
2011 UT 22, 254 P.3d 161 (Utah 2011) (developer/vendor who failed to disclose to buyers the existence of an unfavorable pre-construction soils report liable for
fraudulent nondisclosure and fraudulent misrepresentation); Shapiro v. Sutherland, 76 Cal. Rptr. 2d 101 (1998) (duty of disclosure extends to disclosure of
existence of noisy neighbors where disturbance caused by those neighbors materially affected the value and desirability of the property); Fimbel v. DeClark, 695
N.E.2d 125 (Ind. App. 1998) (seller had duty to disclose unsuitability of soil for septic system to buyer whom seller knew wanted to build houses on the property).
231. Mitchell v. Christensen, 31 P.3d 572, 574 (Utah 2001).
232. First Security Bank of Utah v. Banberry Development Corp., 786 P.2d 1326, 1331 (Utah 1990).
233. See Dugan v. Jones, 615 P.2d 1239 (Utah 1980) (rule of caveat emptor does not apply in transactions conducted by a licensed real estate agent).
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effect that sellers have a duty not to falsely represent a condition known only to them and which could not be expected to be revealed
by the purchaser’s diligence.234 To be actionable, the misrepresented condition must be a material fact, which courts have defined as
one that has an effect on the property’s value.235 The seller who has made repairs to such a condition while in possession of the
property is best advised to disclose the existence of the condition and the fact of the repairs.236 No duty may arise to disclose a
condition that is not considered dangerous.237 Also, the doctrine of caveat emptor may still protect the seller if the defective condition
is open to observation or discoverable, the purchaser has an opportunity to examine the premises, and fraud does not taint the
conduct of the seller.238
§ 13.04(e)(2)(ii)(C). Fraudulent Concealment.
In order to defeat a defense of caveat emptor, a buyer will likely have to prove not only that the seller actively and knowingly concealed
a defect, but also that the buyer could not have detected the defect with reasonable diligence.239 Frequently, the court will have to
determine whether the buyer should be charged with constructive notice of the defect, in effect defeating the buyer’s claim.240 Also, if
there is a question as to whether the buyer had such notice, the general trend towards recognizing a duty to disclose will often preclude
an award of summary judgment in favor of the seller.241
A fraudulent concealment claim must be proved with clear and convincing evidence that the defendant had actual knowledge of the
material information not disclosed.242
§ 13.04(e)(2)(ii)(D). Latent Defects.
Whether the seller has “negligently misrepresented” the non-existence of a defect or “fraudulently concealed” such a defect may
seem a matter of semantics. What is clear, however, is that where a defect is latent, and materially affects the value of the property
234. See McWilliams v. Barnes, 242 P.2d 1063, 1065 (Kan. 1952). In McWilliams, the seller had informed the purchaser that certain drainpipes were
connected and emptied into the city sewer system. Ten months later, the purchaser discovered that the drainpipes actually emptied into a backyard pit which
overflowed with sewage. The Kansas Supreme Court found for the purchaser, holding that such facts could not be expected to be discovered by the purchaser
prior to signing the contract. Id. at 1066. See also Chapman v. Hosek, 475 N.E.2d 593 (Ill. 1985) (misrepresentation of necessity for flood insurance and of local
weather conditions). See Gilchrist Timber Co. v. ITT Rayonier, 696 So.2d 334 (Fla. 1997) (noting that a seller who negligently transmits false information may be
held liable for negligent misrepresentation under § 552 of the Restatement (Second) of Torts); Billian v. Mobil Corp., 710 So.2d 984 (Fla. App. 1998) (where buyer
sues for non-disclosure of a material defect it is not necessary to buyer’s claim that seller have intended to defraud buyer).
235. See, e.g., Karoutas v. Homefed Bank, 283 Cal. Rptr. 809, 811 (1991); Yazd v. Woodside Homes Corp., 143 P.3d 283 (Utah 2006) (soils report considered
material information; seller allegedly withheld the report from the buyer); Moore v. Smith, 158 P.3d 562 (Utah App. 2007).
236. See Anderson v. Harper, 622 A.2d 319 (Pa. 1993). Prior to selling their home to the Andersons, the Harpers made repairs to a faulty septic system, but
did not obtain the required permits for such work. The court found that since the Harpers did not obtain the required permits, they could not assume that the
latent, dangerous condition had been rectified. Without knowing whether the condition had been corrected, the Harpers had a duty to disclose the defect to the
Andersons. Id. at 323.
237. See Gozon v. Henderson-Dewey & Assocs., 458 A.2d 605 (Pa. 1983) (leaky swimming pool); Mobley v. Copeland, 828 S.W.2d 717 (Mo. 1992) (slight
electrical current in swimming pool).
238. Hermansen v. Tasulis, 48 P.3d 235 (Utah 2002); Layman v. Binns, 519 N.E.2d 642, 645 (Ohio 1988). In Layman, the sellers had braced a defective
basement wall with steel beams, and the wall was actually bulging when the purchasers viewed the home. Id. at 641. The court found no duty on the part of the
sellers to expressly disclose the defective wall because the defect was not latent. Id. at 645.
239. Mitchell v. Christensen, 31 P.3d 572 (Utah 2001).
240. See Grant v. Wrona, 662 S.W.2d 227, 230-31 (Ky. 1983) (buyer did not have constructive notice of rotten wood where the seller had covered the wood
with fresh paint prior to placing the home on the market). See also Flakus v. Schug, 329 N.W.2d 859 (Neb. 1983). In Flakus, the buyers noticed one sump pump
in the basement laundry room, but the seller had concealed two other sump pumps in basement closets, which went undetected until the buyers experienced
significant water damage. The first sump pump was not enough to give the buyer constructive notice of the property’s water defects, and the court found for
the buyers on their fraudulent concealment claim. Id. at 863. Smalls v. Blueprint Development, Inc., 497 S.E.2d 54 (Ga. App. 1998) (buyer could not avail himself
of passive concealment exception to doctrine of caveat emptor where express provision in contract noted the possibility that lots were subject to wetlands
regulation); Anderson v. Kriser, 2009 Utah App. LEXIS 337 (Utah Ct. App. 2009) (in order to prevail in an action for fraudulent concealment, the plaintiff must
prove that the defendant knew of the defect).
241. See Yazd v. Woodside Homes Corp., 143 P.3d 283 (Utah 2006) (summary judgment was improperly granted in favor of seller, where there was a material
question of whether the seller/developer fraudulently concealed known soil defects); George v. Lumbrazo, 584 N.Y.S.2d 704 (1992) (summary judgment was
improper because questions of fact remained as to whether the seller intentionally concealed cracks in the wall with paneling, and as to whether the buyer
should have discovered the cracks); Gantt v. Bennett, 499 S.E.2d 75 (Ga. App. 1998) (buyer could prevail on “passive concealment” claim where seller knew of
inappropriately installed sewer system, failed to disclose it, and fact was material and not apparent to the buyer).
242. Anderson v. Kriser, 2011 UT 66, 266 P.3d 819 (Utah 2011) (unstable soil condition).

385

in question, courts will generally find a duty to disclose such defects.243 Thus, sellers have been required to disclose latent defects such
as a weak or cracked foundation,244 a leaky roof,245 and unstable soil conditions.246 It should be emphasized that defects known or
knowable to a buyer upon reasonable inspection do not fall within the scope of seller’s duty to disclose.247
However, there is often debate over what degree of defect and deterioration requires disclosure and tends to remain the liability
of a seller. In Utah State Med. Ass'n v. Utah State Employees Credit Union,248 the Utah Supreme Court held that:
provisions in sales contracts that the subject of sale is in good condition are not, unless so expressed, to be construed as
importing the best or exceptionally good quality, but only that the condition of the article is reasonably good, comparing
favorably with other articles of like kind, in view of the average quality of such articles.
§ 13.04(e)(2)(ii)(E).

Legal Impairments: Easements, Building Codes, and Ordinance Violations.

The doctrine of caveat emptor remains partially intact in questions involving the disclosure of such intangible legal impairments to
the property as easements, non-compliance with city ordinances, and building code violations. In such cases, courts focus on the
materiality of the non-disclosed fact. Thus, if the easement or violation materially affects the value of the property, the seller will
probably have a duty to disclose.249 By contrast, if the non-disclosed fact is not material to the sale of the property, generally no duty
to disclose arises.250 Even if the seller is under no duty to disclose certain facts, if the purchaser directly asks about such conditions,
the seller must answer truthfully.251 A court may also consider whether information regarding a legal impairment to the property is
accessible to the purchaser.252
§ 13.04(e)(2)(ii)(F). Other Intangible Defects and Special Conditions.
Some states are also moving to requiring disclosure of other intangible defects, in addition to legal impairments discussed in the
preceding paragraph. Some states have enacted statutes regarding the materiality of non-physical defects, sometimes referred to as
stigmas, typically providing that such defects are not material and need not be disclosed by the seller.253 Although the fact that a
243. “... Where a vendor is aware of defects or conditions which substantially affect the value or habitability of the property and the existence of which are
unknown to the purchaser and would not be disclosed by reasonably diligent inspection, then the vendor has a duty to disclose the same to the purchaser ... [his]
failure to disclose will give rise to a cause of action in favor of the purchaser.” Thacker v. Tyree, 297 S.E.2d 885, 888 (W. Va. 1982).
244. Id.
245. Johnson v. Davis, 480 So. 2d 625, 628-629 (Fla. 1985) (the court stated that cases applying the doctrine of caveat emptor were “not in tune with the
time and [did] not conform with current notions of justice, equity, and fair dealing.”).
246. Yazd v. Woodside Homes Corp., 109 P.3d 393 (Utah App. 2005); Blake v. Doe, 623 N.E.2d 1229 (Ohio 1993).
247. Baylock v. Cary, 709 So. 2d 1128 (Ala. 1997) (no duty to disclose water damage defect where buyer had knowledge of it); Nelson v. Wiggs, 699 So. 2d
258 (Fla. App. 1997) (flood-prone nature of property was knowable through reasonable steps to ascertain it; therefore seller had no duty to disclose it).
248. 655 P.2d 643, 645 (Utah 1982) (seller of an existing commercial building with an old air conditioning unit that required replacement soon after the sale
was not found liable for repairs required to bring the unit to the quality of a new air conditioning unit).
249. See, e.g., Revitz v. Terrell, 572 So. 2d 996 (Fla. 1990) (fraudulently obtained flood insurance was a material fact which sellers had a duty to disclose);
Curran v. Heslop, 252 P.2d 378 (Cal. 1953) (fraudulent concealment of building code violations was a material fact which affected the value of the house and
should have been disclosed).
250. An example of a non-disclosed fact which is not considered material to the sale is the existence of easements for public utilities, which are generally not
dangerous and are to be expected. See, e.g., Selvin v. Kelshaw, 611 A.2d 1232, 1238 (Pa. Super. Ct. 1992) (existence of easement for municipal waterline not
material; no duty to disclose even though easement not publicly recorded). See also Annotation, Construction and Effect of Provision in Contract for Sale of Realty
by which Purchaser Agrees to take Property “As Is” or in Its Existing Condition, 8 A.L.R. 5th 312 (1992).
251. See Kraft v. Lowe, 77 A.2d 554 (D.C. 1950) (no duty to disclose a violative sewer system; however, seller had obligation to provide the truth when asked
about the sewer).
252. See Gilbey v. Cooper, 310 N.E.2d 268 (Ohio 1973) (the state had taken a permanent easement to build a road and a temporary easement for “work
purposes,” neither of which was actually recorded until three days after the property was sold; because the purchasers could not have discovered the easements
prior to completing the sale, the sellers had a duty to disclose this information); Norris v. Mitchell, 495 S.E.2d 809 (Va. 1998) (seller is not required to disclose
restrictions of record); Centennial Pointe Owners’ Ass’n v. Onyeabor, 2009 Utah App. LEXIS 347 (Utah Ct. App. 2009) (holding that the purchaser had constructive
notice of restated covenants, conditions and restrictions by virtue of the deed’s general references to the restrictions of record).
253. The following Connecticut statutes are typical:
20-329cc “Nonmaterial fact concerning real property” defined:
As used in sections 20-329cc to 20-329ff, inclusive, a “nonmaterial fact concerning real property” means a fact, set of facts or circumstances surrounding real
estate which includes, but is not limited to: (1) the fact that an occupant of real property is or has been infected with a disease on the list of reportable diseases,
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property has some non-physical defect is statutorily immaterial, the seller still has a duty to disclose information if directly asked.254
Similarly, if the stigma has been created by the seller, the seller may have a duty to disclose it, even if the defect is possibly imaginary.255
Failure of the buyer to disclose to the seller the tangential involvement of a developer to whom the seller strongly objected was
not considered material enough to sustain a judgment for fraudulent nondisclosure.256
§ 13.04(e)(2)(ii)(G). Infestation.
Courts now almost uniformly hold termite infestation to be a material and dangerous condition which must be disclosed by the
seller.257 Termite damage can be so costly, and so difficult to detect, that most lending institutions now require a termite inspection
before lending money to prospective buyers. In certain situations, the seller may also have to disclose infestation by other insects,
such as roaches.258
§ 13.04(e)(2)(ii)(H). Environmental Hazards.
Real property may be threatened by hazardous substances that are difficult to detect and often very expensive to remove. In
response, some states have enacted legislation requiring sellers to disclose environmental hazards to buyers.259 Courts have also
recognized this problem, holding that such environmental hazards are dangerous and material and must be disclosed,260 even to the
point of holding the seller liable for the real estate agent’s non-disclosure.261
Utah law now requires a real property owner or lessor to disclose in a property transaction that the property is contaminated from
methamphetamine use, if the owner or lessor has knowledge of the contamination.262
§ 13.04(e)(2)(ii)(I). No Disclosures Required for Stigmatized Property.
Utah has legislated against requiring sellers to disclose facts that “stigmatize” property. Stigmatized property is defined as the site
or suspected site of a homicide, felony, or suicide or the dwelling place of a person infected or suspected of being infected with HIV
or any other infectious disease that cannot be transferred by occupancy of a dwelling place.263 That the property is stigmatized (in this
emergency illnesses and health conditions issued by the Commissioner of Public Health pursuant to section 19a-2a; or (2) the fact that the property was at any
time suspected to have been the site of a death or felony.
20-329dd Nonmaterial fact concerning real property. No disclosure required. No cause of action.
(a) The existence of a nonmaterial fact concerning real property is not a material fact that must be disclosed in a real estate transaction.
(b) No cause of action shall arise against an owner of real estate, the owner’s agent or any agent of the transferee for the failure to disclose a nonmaterial
fact concerning real property to the transferee.
Conn. Gen. Stat. §§ 20-329cc, 20-329dd (Current through 20-1 of the 2020 First Regular Session).
254. See VanCamp v. Bradford, 623 N.E.2d 731, 738 (Ohio 1993) (owner’s non-disclosure of rape which occurred in home after being asked about bars on
windows was sufficient for jury determination of materiality).
255. See Stambovsky v. Ackley, 572 N.Y.S.2d 672 (1991). In Stambovsky, the seller had commercially exploited her home as “haunted” for over ten years but
had not disclosed the fact to its eventual purchaser. The court held that having informed the public of the haunting, the seller owed the same duty to the
purchaser. Id. at 677. “[W]here a condition which has been created by the seller materially impairs the value of the contract and is peculiarly within the knowledge
of the seller or unlikely to be discovered by a prudent purchaser exercising due care with respect to the subject transaction, nondisclosure constitutes a basis for
rescission as a matter of equity.” Id. at 676. See §13.04(e)(2)(i) for Utah’s rules.
256. Gilbert Development Corp. v. Wardley Corp., 2010 UT App 361, 246 P.3d 131 (Utah App. 2010).
257. See Quashnock v. Frost, 445 A.2d 121 (Pa. Super. Ct. 1982). Even an “as is” clause in the sale contract does not relieve the seller of the obligation to
disclose termite infestation. Stemple v. Dobson, 400 S.E.2d 561 (W. Va. 1990).
258. See, e.g., Weintraub v. Krovatsch, 317 A.2d 68 (N.J. 1974) (roach infestation). The court called the no-duty-to-disclose cases, relied on by the seller, “a
line of singularly unappetizing cases which [are] out of tune with [the] times.” Id. at 71.
259. New Hampshire is a good example; sellers of property in New Hampshire are required to disclose the presence of radon gas and lead paint. See N.H.
Rev. Stat. Ann. § 477:4-a.
260. Schnell v. Gustafson, 638 P.2d 850 (Colo. App. 1981) (absence of privity did not excuse a duty to disclose where seller misrepresented the fact that
uranium tailings existed below the house). See also Annotation, Vendor’s Obligation to Disclose to Purchaser of Land Contamination from Hazardous Substances
or Wastes, 12 A.L.R. 5th 630 (1993).
261. See Roberts v. Estate of Barbagallo, 531 A.2d 1125 (Pa. 1987).
262. Utah Code §§ 57-27-101 to -203.
263. Utah Code § 57-1-1(4).
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statutory sense) is not a material fact in a property transaction, and the stigma need not be disclosed by the property owner.264
§ 13.04(e)(2)(iii). Federal Disclosure Requirements Concerning Lead-Based Paint Hazards.
The federal Residential Lead-Based Paint Reduction Act became effective October 28, 1992.265 The Act required the Secretary of
Housing and Urban Development and the Administrator of the Environmental Protection Agency to promulgate regulations requiring
sellers or lessors of housing constructed before 1978 to disclose to the purchaser or lessee “the presence of any known lead-based
paint, and/or any known lead-based paint hazards; provide available records and reports; provide the purchaser or lessee with a lead
hazard information pamphlet; give purchasers a 10-day opportunity to conduct a risk assessment or inspection; and attach specific
disclosure and warning language to the sales or leasing contract before the purchaser or lessee is obligated under a contract to
purchase or lease target housing.”266
Similar regulations exist for “HUD-owned multifamily residential property or a multifamily residential property for which HUD is
identified as mortgagee-in-possession.267
The Residential Lead-Based Paint Reduction Act also requires real estate licensees (1) to inform sellers and lessors of their
obligations under the Act, (2) to inform sellers and lessors that they must certify and acknowledge all disclosures in writing, and (3) to
inform sellers that buyers are entitled to conduct an inspection of the premises. Real estate licensees must also ensure that the sellers
and lessors they represent have performed their duties under the Act and have otherwise fully complied with the Act.268 Failure to
fulfill these responsibilities can result in fines, criminal penalties, and civil damages.269
§ 13.04(e)(2)(iv). Disclosures Required Under Federal Land Sales Full Disclosures Acts.
Under the federal Interstate Land Sales Full Disclosure Act, developers of subdivisions are prohibited from using any instrument of
transportation or communication in interstate commerce to sell a lot or subdivision without first filing a required statement of record
or property report to the prospective purchaser.270 Many exceptions and exemptions apply to these federal requirements, and many
states have enacted their own land sales disclosure provisions for intrastate subdivisions.271
§ 13.04(f). Government Regulations and Real Estate Transactions.
§ 13.04(f)(1). Securities Regulation.
This section describes how federal and Utah state governments affect certain real estate transactions through securities laws and
regulations. The section identifies those real estate transactions that are subject to securities laws and regulations and then describes
in summary fashion the usual processes required for compliance with those laws and regulations. The most significant of these
requirements are imposed by federal law. Utah has similar and complementary laws and regulations and also imposes licensing
requirements on those who regularly deal in securities, including securities affecting real estate transactions.
§ 13.04(f)(1)(i). Federal Securities Regulation Related to Real Property Interests.
§ 13.04(f)(1)(i)(A). Real Estate Transactions Subject to Federal Securities Regulation.
Some real estate transactions may involve securities subject to federal or state regulation Even if it is determined that certain real
estate transactions and their securities instruments are subject to such regulation, it may also be ultimately determined that broad
exemptions in those federal and state acts apply in the context of real estate transactions and may diminish or even eliminate the
need for following the normal registration or other procedures that are part of securities regulation.
The extremely broad definition of “security” in the federal securities acts was intended to encompass the instruments then known
to be securities and also to anticipate what might be devised in the future that could also function as securities. A “security” is defined
in the 1933 Securities Act as follows:
264. Utah Code § 57-1-37.
265. 42 U.S.C. §§ 4851-4856.
266. 42 U.S.C. § 4852d(a)(1)(A), (B), & (C); 40 C.F.R. §§ 745.100 et seq.
267. 24 C.F.R. §§ 35.800 et seq.
268. 42 U.S.C. § 4852d; 24 C.F.R. § 35.94. See also Smith v. Coldwell Banker Real Estate Services, 122 F. Supp 2d 267 (D. Conn. 1999).
269. See U.S. v. Shimshoni, 631 Fed. Appx. 788 (11th Cir. 2015).
270. 15 U.S.C. §§ 1701 et seq.
271. See § 13.04(f)(2)(i), infra.
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The term “security” means any note, stock, treasury stock, bond, debenture, evidence of indebtedness, certificate of
interest or participation in any profit-sharing agreement, collateral-trust certificate, preorganization certificate or
subscription, transferable share, investment contract, voting-trust certificate, certificate of deposit for a security,
fractional undivided interest in oil, gas, or other mineral rights, any put, call, straddle, option or privilege on any security,
certificate of deposit for a security, certificate of deposit, or group or index of securities (including any interest therein
or based on the value thereof), or any put, call straddle, option, or privilege entered into on a national securities exchange
relating to foreign currency, or, in general, any interest or instrument commonly known as a “security”, or any certificate
of interest or participation in, temporary or interim certificate for, receipt for, guarantee of, or warrant or right to
subscribe to or purchase, any of the foregoing.272
In the 1934 Securities Exchange Act is another definition of “security,” which differs from the 1933 Act definition somewhat in its
structure but as a definition is quite equivalent in its coverage:
The term “security” means any note, stock, treasury stock, bond, debenture, certificate of interest or participation in any
profit-sharing agreement or in any oil, gas, or other mineral royalty or lease, any collateral-trust certificate,
preorganization certificate or subscription, transferable share, investment contract, voting-trust certificate, certificate of
deposit, for a security, any put, call straddle, option, or privilege on any security, certificate of deposit, or group or index
of securities (including any interest therein or based on the value thereof), or any put, call straddle, option, or privilege
entered into on a national securities exchange relating to foreign currency, or in general, any instrument commonly
known as a “security”; or any certificate of interest or participation in, temporary or interim certificate for, receipt for,
or warrant or right to subscribe to or purchase, any of the foregoing; but shall not include currency or any note, draft,
bill of exchange, or banker’s acceptance which has a maturity at the time of issuance of not exceeding nine months,
exclusive of days of grace, or any renewal thereof the maturity of which is likewise limited.273
The U.S. Supreme Court has attempted to minimize the technical differences in working between the two definitions and has
“repeatedly ruled that the definitions ... are virtually identical and will be treated as such in our decisions dealing with the scope of
the term.”274
These definitions in some cases go too far and in some cases not far enough. The types of securities listed in the definitions are
neither exhaustive nor can they be taken too literally. For instance, not every note is a security. In recognition of this, the preface to
both of the securities definitions declares that the listed examples in the definitions apply only in the context of when they are “used
in this chapter,” and they do not apply if “the context otherwise requires....”275 In view of this warning, therefore, it is possible that a
particular instrument is not a security even if it fits into one of the types listed in the definitions; or an instrument may be a security even
if it does not appear in the listed types of definitions.
More essential to characterizing an instrument or a transaction as a security is the economic substance of the instrument or
transaction. No comprehensive definition of the substantive economic characteristics commonly found in a security are given in the
federal securities acts, but in examining the judicial interpretations of the various types of securities listed in the definitions, certain
characteristics emerge as especially important.
The discussion of particular types of securities in the following pages focuses on those types of securities most likely to appear in
real estate transactions. These include notes; evidences of indebtedness; stock; oil, gas and other mineral rights; investment contracts;
interests in trusts; and equipment trust certificates.
Notes. Although the federal securities definitions make reference to “any note” as being a security, obviously some types of notes,
such as a personal note given as part of a consumer credit transaction, are not treated as securities for purposes of federal securities
regulation.276 Determining which kinds of notes are considered securities has occupied much judicial attention, and the U.S. Supreme
Court decision in Reves v. Ernst & Young277 is the leading case attempting to resolve that question. The court uses a four-part test to
resolve the question. According to Reves, a note is considered a security if it meets each of the four criteria described in the opinion:
1. A note is likely to be considered a security “if the seller’s purpose is to raise money for the general use of a business enterprise
or to finance substantial investments and the buyer is interested primarily in the profit the note is expected to generate....”278
272. 15 U.S.C. § 77b(1).
273. 15 U.S.C. § 78c(a)(10).
274. Landreth Timber Co. v. Landreth, 471 U.S. 681 (1985).
275. 15 U.S.C. §§ 77b, 78c(a).
276. See, e.g., Hunssinger v. Rockford Bus. Credits, Inc., 745 F.2d 484, 492 (7th Cir. 1984) (to give a note when purchasing consumer goods is not to participate
in a securities transaction).
277. 494 U.S. 56, 110 S. Ct. 945, 108 L. Ed. 2d 47 (1990).
278. Id. at 952. SEC v. Thompson, 732 F.3d 1151 (10th Cir. 2013) (a so-called “unsecured promissory note” was treated as a security, where the note’s seller’s
motive was to raise money for general business use, the buyers’ motives were profit, the notes were made available to anyone willing to pay, and no alternate
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The note is probably not a security if it “is exchanged to facilitate the purchase and sale of a minor asset or consumer good, to
correct for the seller’s cash-flow difficulties, or to advance some other commercial or consumer purpose ....”279
2. The note is probably a security if the court, in examining the plan for distributing the notes, determines that there is “common
trading [in the notes] for speculation or investment.”280
3. A note will probably be considered a security if the public perception of the note is that it is a security. It was significant that
the notes in the Reves case were advertised as “investments.”
4. If “some other factor such as the existence of another regulatory scheme significantly reduces the risk of the instrument,
thereby rendering application of the Securities Acts unnecessary,”281 the note will probably not be considered a security subject
to federal regulation.
One scholar has pointed out that the criteria are essentially the same as the criteria in the older case of SEC v. W.J. Howey Co.,282 a
decision the Reves court explicitly rejected.283 In Utah, notes issued on Geneva Steel public bond issues for general funds for the
business were held to be securities.284
Evidences of Indebtedness. According to the 1933 Securities Act, but not to the 1934 Securities Exchange Act, “any evidence of
indebtedness” is included in the definition of a security. As declared by one court, an evidence of indebtedness includes “all contractual
obligations to pay in the future for consideration presently received;”285 as a definition of a security, however, this description is a bit
too broad. For instance, a promissory note could be an evidence of indebtedness, just as it could be a note within the definition of the
preceding section, but it is probably not the type of interest intended to come under the coverage of the definition of evidence of
indebtedness as a security. More likely the term “evidence of indebtedness” refers to instruments such as loan commitments and
guarantees286 and investment certificates.287 Most loan commitments, however, are obtained from lenders in the ordinary course of
business and do not fall under the definition of “evidence of indebtedness” as a security.288 An evidence of indebtedness that is considered
a security subject to federal regulation probably meets the same criteria as for notes in the preceding section.
Because of judicial decisions, the absence of “evidence of indebtedness” from the section of securities definitions in the 1934
Securities Exchange Act probably is not significant. In a decision under the 1934 Act, the U.S. Supreme Court held that a bank certificate
of deposit was not a security, but did not rely on the absence of the “evidence of indebtedness” wording from the 1934 Act’s definition
in reaching its decision.289 However, several years earlier, a lower federal court had held an open-account loan to be not a security under
the 1934 Act, precisely because the “evidence of indebtedness” wording was not in the Act.290
Stock. The federal definition of a security includes “any” stock, but not all shares corresponding to interests in an enterprise or
entity are considered stock for securities regulation purposes. To be a security within the federal definitions, the stock must be part
of an arrangement involving
an investment of money in a common enterprise with profits to come solely from the efforts of others ... The touchstone
is the presence of an investment in a common venture premised on a reasonable expectation of profits to be derived
from the entrepreneurial or managerial efforts of others ... By contrast, when a purchaser is motivated by a desire to use
or consume the item purchased — to occupy the land or to develop it themselves — ... the securities laws do not apply.291
regulatory scheme or other risk-reducing factor existed).
279. Id. at 951-952.
280. Id.
281. Id.
282. 328 U.S. 293 (1946).
283. James D. Gordon III, Interplanetary Intelligence About Promissory Notes as Securities, 69 Tex. L. Rev. 383, 403 (1990).
284. In re Geneva Steel Co., 260 B.R. 517 (BAP 10th Cir. 2001).
285. United States v. Austin, 462 F.2d 724 (10th Cir.), cert. denied, 409 U.S. 1048 (1972).
286. Id.
287. B.K. Med. Sys. v. Clesh, 770 F.2d 1067 (3d. Cir. 1985).
288. McGovern Plaza Joint Venture v. First of Denver Mtg. Investors, 562 F.2d 645 (10th Cir. 1977).
289. Marine Bank v. Weaver, 455 U.S. 551 (1982).
290. Zeller v. Bogue Elec. Mfg. Corp., 476 F.2d 795 (2d Cir.), cert. denied, 414 U.S. 908 (1973).
291. United Housing Found., Inc. v. Forman, 421 U.S. 837 (1975). See also Landreth Timber Co. v. Landreth, 471 U.S. 681 (1985).
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Oil, Gas and Other Mineral Rights. Securities regulation may be imposed on “any ... fractional undivided interest in oil, gas, or other
mineral rights ....”292 Such fractional undivided interests may arise when exploration and production companies, in seeking access to
oil, gas and other mineral resources, obtain leasehold interests from owners of the land that they consider most promising. These
leaseholds are for the mineral rights only and are given in return for consideration composed of cash, periodic rental payments, and
fractional shares, or royalty interests, of the value of minerals actually produced from the leased land. If the lessor, as consideration
for the lease, actually obtains an interest in the value of production, that interest is almost always a fractional share of the entire
royalty, with the balance of the fraction being held by the lessee, and that is also a fractional share.
Even though the definition of a security includes a “fractional interest,” it has been held that the royalty interest held by a
landowner/lessor is not a fractional interest, despite the fact that such an interest is itself a fraction of the entire royalty. Only if the royalty
right held by the lessor is further divided for sale to others is a “fractional interest” created that is a security subject to federal regulation.
Without being so divided, the lessor’s royalty right is considered a mere leasehold interest that was not intended for regulation as a
security.293 Sometimes the lessor’s royalty interest is not divided, but is repackaged and sold to the public in ways that subject it to
securities regulation under some other portion of the definition. For example, a security is formed if royalty rights are offered in the form
of contracts for delivery of the mineral production or its value,294 or if the royalty rights are conveyed to a trustee, who then issues
participating trust certificates for beneficial interests in the royalties.295 Offerings of mineral rights may be considered securities under
investment contract criteria.296
It is perhaps in consideration of these variants that the 1934 Act defines mineral rights as securities in terms even more broad than
those of the 1933 Act, referring to “any ... certificate of interest or participation in any profit-sharing agreement or in any oil, gas, or
other mineral royalty or lease.”297 This wording is broad enough that the issue of whether a landowner’s royalty interest remains
whole or has become fractional may be avoided.
Investment Contracts. “[A]ny ... investment contract” is included in the definitions of a security found in both the 1933 and the
1934 Acts. A judicial definition of investment contract was delivered in a U.S. Supreme Court case involving an offering of units of a
citrus grove development, combined with a contract for managing the property and distributing the proceeds to investors. The Court
directly addressed the definition of investment contract by declaring that
an investment contract for purposes of the Securities Act means a contract, transaction or scheme whereby a person
invests his money in a common enterprise and is led to expect profits solely from the efforts of the promoter or a third
party, it being immaterial whether the shares in the enterprise are evidenced by formal certificates or by nominal
interests in the physical assets employed in the enterprise.298
Before this case, holdings in other courts had treated the various segments of such schemes as separate transactions, one for the
sale and the other for the management of real property. This position was rejected in the Howey case, whose holding took into account
the overall effect of the land sales contract, warranty deed and service contract, concluding that all of these elements in combination
constituted an investment contract.
The definition of investment contract in Howey has been subsequently refined in other cases, and now it is not required that the
consideration for the investment contract consist only of money;299 a variety of concepts of “common enterprise” have arisen;300 the
profits that are expected by the investors may consist either of income earnings or of capital appreciation;301 and it is required only
that expected profits come “significantly” from the efforts of others, rather than “solely” from the efforts of others.302 Even under this
expanded definition, a mere real estate investment which may possibly produce profit from general increases of land values in the
292. 15 U.S.C. § 77b(1).
293. SEC v. C.M. Joiner Leasing Corp., 320 U.S. 344 (1943); Penturelli v. Spector, Cohen, Gadon & Rosen, P.C., 779 F.2d 160 (3d Cir. 1985) (coal leases).
294. SEC v. Crude Oil Corp. of Am., 93 F.2d 844 (7th Cir. 1937).
295. SEC v. Jones, 12 F. Supp. 210 (S.D.N.Y.), aff’d, 79 F.2d 617 (2d Cir. 1935), rev’d on other grounds sub nom. Jones v. SEC, 298 U.S. 1 (1936).
296. SEC v. Goldfield Deep Mines Co., 758 F.2d 459 (9th Cir. 1985).
297. 15 U.S.C. § 78c(a)(10).
298. SEC v. W.J. Howey Co., 328 U.S. 293 (1946). See Brad Jacobsen and Michael Barnhill, “Drawing the Short Straw—Mortgage Fraud and Straw Buyers,” 21
Utah B.J. 9 (July/August 2008).
299. International Bhd. Of Teamsters v. Daniel, 439 U.S. 551 (1979).
300. See, e.g., Milnarik v. M-S Commodities, Inc., 457 F.2d 274 (7th Cir.), cert. denied, 409 U.S. 887 (1972); SEC v. Koscot Interplanetary, Inc., 497 F.2d 473
(5th Cir. 1974); SEC v. Glenn W. Turner Enters., Inc., 474 F.2d 476 (9th Cir.), cert. denied, 414 U.S. 821 (1973).
301. Tcherepnin v. Knight, 389 U.S. 332 (1967).
302. SEC v. Glenn Turner Enters., Inc., 474 F.2d 476 (9th Cir.), cert. denied, 414 U.S. 821 (1973).
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area does not render the investment a security under the definition of investment contract. Only if the project relies on the efforts of
others to develop or manage the property would the scheme include the additional elements required for such an investment to be
treated as a security.303
It is, of course, common for the sale of real or personal property to be coupled with retention and management of the property by
the seller, and if that is the case the arrangement is treated as an investment contract or some other form of security. Such schemes
that have involved real property have included cemetery plots,304 orchards and vineyards,305 other farm land,306 and mortgage
servicing plans.307 Some of these arrangements have been conducted under the partnership form of business organization. If such a
partnership entity is a limited partnership, with limited partners being the passive investors, most likely the investment will be
considered a security, especially if the interests are transferable and are offered to the public.308 However, if some responsibility for
managing the enterprise has been delegated to the limited partners, quite likely the arrangement will not be found to be a security.309
No security is at issue when the transaction consists only of the sale of real property, without management or other agreements
attached; the arrangement is still not a security even when the property is transferred in the form of shares, such as stock in a
cooperative or in some condominium arrangement.310 Among those arrangements, however, resort condominiums or time-share
properties that are sold with emphasis on profits to be expected from the units being rented out during certain times of the year will
be treated as securities.311 Even the sale of an undeveloped lot will be treated as a security if the sale is clearly for investment rather
than for the buyer’s use, and if the promotion heavily emphasizes the economic inducements.312
Interests in Trusts. Interests in trusts are subject to federal securities regulation, but only in a very narrow sense. Trusts are not
even directly mentioned in the federal securities definitions, but in the 1933 Act’s definition of a person, a trust is included.313 In this
context trusts are subject to securities regulation only “where the interest or interests of the beneficiary or beneficiaries are evidenced
by a security.”314 Thus, federal securities regulation is limited to Massachusetts or business trusts, a form of business organization
used when property is conveyed to a trustee who manages it on behalf of beneficiaries, and the interests of the beneficiaries are
evidenced by transferable certificates. Therefore, the interests in real estate investment trusts are considered securities,315 and
interests in other forms of real estate enterprises which have the purpose of holding interests in real estate for investment purposes
are also considered securities. These forms of enterprise include syndicates, partnerships, joint ventures and other incorporated or
unincorporated issuers of securities.316
Equipment Trust Certificates. One of the ways in which securities regulation is applied is by identifying certain issuers that are
subject to such regulation. An issuer of an equipment trust certificate is subject to federal securities regulation, an issuer meaning
303. United Housing Found., Inc. v. Forman, 421 U.S. 837 (1975); McCown v. Heidler, 527 F.2d 204 (10th Cir. 1975), implicitly overruled by Anixter v. HomeStake Prod. Co., 77 F.3d 1215 (10th Cir. 1996); Contract Buyers League v. F & F Inv., 300 F. Supp. 210, 224 (N.D. Ill. 1969), aff’d sub nom. Baker v. F & F Inv., 420
F.2d 1191 (7th Cir.), cert. denied, 400 U.S. 821 (1970).
304. SEC v. Kaanehe Litig. Rels., 3756 (D. Haw. 1967); SEC v. Mount Vernon Mem. Park, 664 F.2d 1358 (9th Cir.), cert. denied, 456 U.S. 961 (1982) (decided
under the Investment Company Act).
305. SEC v. Tung Corp. of Am., 32 F. Supp. 371 (N.D. Ill. 1940) (trees); State v. Agey, 88 S.E. 726 (N.C. 1916) (orchards); Kerst v. Nelson, 213 N.W. 904 (Minn.
1927) (vineyards).
306. Prohaska v. Hemmer-Miller Dev. Co., 256 Ill. App. 331 (1930).
307. Los Angeles Trust Deed & Mtg. Exch. v. SEC, 285 F.2d 162 (9th Cir. 1960), cert. denied, 366 U.S. 919 (1961).
308. SEC v. Murphy, 626 F.2d 633 (9th Cir. 1980).
309. Rodeo v. Gillman, 787 F.2d 1175 (7th Cir. 1986).
310. United Housing Found. v. Forman, 421 U.S. 837 (1975); SEC v. W.J. Howey Co., 328 U.S. 293 (1946); SEC v. C.M. Joiner Leasing Corp., 320 U.S. 344
(1943).
311. Demarco v. Lapay, 2009 U.S. Dist. LEXIS 107282 (D. Utah Nov. 17, 2009) (the sale of a condominium could be classified as an investment contract,
subject to federal securities regulation, if there is both an offer of real estate and an expectation of profits.).
312. Aldrich v. McCulloch Props., Inc., 627 F. 2d 1036 (10th Cir. 1980); McCown v. Heidler, 527 F.2d 204 (10th Cir. 1975), implicitly overruled by Anixter v.
Home-Stake Prod. Co., 77 F.3d 1215 (10th Cir. 1996).
313. 15 U.S.C. § 77b(2).
314. Id.
315. https://www.investor.gov/introduction-investing/investing-basics/investment-products/real-estate-investment-trusts-reits.
316. See SEC Form S-11, which is used for registration of real estate investment trusts and the other forms of business entities for holding real estate
investments.
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“the person by whom the equipment or property is or is to be used.”317 In one important respect the treatment of equipment trust
certificates as securities touches upon real estate transactions: a conveyance of land and buildings to a trustee who then issues a longterm lease to the grantor and further issues certificates of shares in the trustee/lessor’s interest in equipment to beneficiaries, is
considered a security.318
§ 13.04(f)(1)(i)(B). Real Estate Business Forms and Activities Commonly Subject to Federal Securities Regulation.
In the preceding section are discussions of certain instruments that can be considered as securities subject to federal regulation
when involved in real estate transactions. From those sections it may be perceived that certain common forms of business organization
that are used for acquiring and holding real estate investments are typically subject to federal securities regulation. These forms of business
organization or activity include real estate investment trusts or REITs (in which parties pool capital in a trust that is formed to invest in real
estate), real estate syndications (which is a more general term for any organization in which members pool funds to invest in real
estate),319 partnerships (which are entities in which participants pool their funds and sometimes their efforts for real estate
investments, agreeing to function in various roles such as a general partner or a limited partner), and joint ventures, a general term for
enterprises in which participants pool their resources for a single business enterprise without forming either a partnership or a corporation,
and in which they have equal rights and duties).
Also apparent from the preceding section is the perspective that certain types of real estate activities and real estate instruments
are subject to securities regulation. These activities or instruments include activities in which a loan is given in return for a note or
some other evidence of indebtedness, and the surrounding circumstances reinforce the suggestion that the loan is actually an
investment rather than a lending transaction; shares of stock representing an investment in a common enterprise which is based on
the investor’s expectation of profits resulting from the efforts of others, rather than shares representing interest in real property which
is to be used or occupied by the shareholders; any activities in which fractional shares of landowner mineral royalty interests are
transferred to others; investment contracts whose provisions call for profits to be realized not only from appreciation in property
value but also from agreements by issuers to retain possession of the realty and to develop or manage property; and certain sale/leaseback arrangements by which a trust is a lessor of equipment and issues certificates of interest to the trust beneficiaries.
§ 13.04(f)(1)(i)(C).

How to Comply with Federal Securities Regulation Requirements for Real Estate
Transactions.

The federal government’s method of securities regulation is to require that issuers of securities present to potential investors full
disclosure of accurate information related to the investment. With such full and accurate information, an investor who is also
attempting to assess market forces is theoretically able to make more sound investment decisions. In addition to promoting and
facilitating full and accurate disclosure, the various federal securities regulations also attempt to prevent or at least make more difficult
the kinds of fraudulent conduct which have traditionally occurred in the processes of offering and selling securities. The rather
straightforward method for achieving both of these purposes is to require that those who offer securities register the securities with
the Securities and Exchange Commission, and, in the course of registration, to submit the information necessary to inform investors
and put them in a better position to avoid being victimized by fraudulent conduct. In certain typical situations where avoiding
fraudulent conduct or obtaining the full information seems less important for investor protection, broad exemptions from the
registration and other securities requirements have developed, which exemptions apply either to particular types of securities or to
particular types of securities transactions. Even where an exemption exists, however, some other less onerous filing and information
requirements may be imposed and, in any event, the prohibitions against fraud still apply in full force. All of these provisions that apply
to securities generally also apply fully to securities that emerge from real estate transactions.
§ 13.04(f)(1)(ii). State Securities Regulation Related to Real Property Interests.
Utah has adopted the Utah Uniform Securities Act,320 which, among other things, imposes requirements for broker-dealer licensing
and securities registration. The registration requirements are intended to operate in coordination with or as a complement to federal
requirements. For the person dealing in real estate transactions that may be treated as securities subject to regulation, it is necessary
to consider Utah as well as federal regulatory requirements.

317. 15 U.S.C. § 77b(4).
318. See 1 Louis Loss, Joel Silgman & Troy Paredes, Fundamentals of Securities Regulations 423 (6th ed. 2011).
319. See Goodman v. Epstein, 582 F.2d 388, 406 n.50 (7th Cir. 1978).
320. Utah Code §§ 61-1-1 to -32.
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§ 13.04(f)(2). Regulation of Land Sales.
§ 13.04(f)(2)(i).

Federal Regulation of Interstate Land Sales: The Interstate Land Sales Full Disclosure Act.

This federal act is intended to regulate sales and protect purchasers of subdivision lots by ensuring that purchasers obtain full
disclosure of relevant information before deciding to purchase. By its terms, this act does not apply to sales or leases “of real estate
by a developer who is engaged in a sales operation which is intrastate in nature,”321 but this exemption is so narrowly construed that
the restriction to sales in interstate commerce is rather empty. More significant is the exemption for subdivision sales of land within
a local government entity that itself imposes meaningful subdivision controls.322
§ 13.04(f)(2)(i)(A). Passage of the Act in 1968.
In 1968, Congress passed the Interstate Land Sales Full Disclosure Act.323 Consistent with Congressional proposals this act was
modeled after the Securities Act of 1933.324 Elements requiring full disclosure by means of a registered report and prospectus to be
filed, coupled with a report to be given to the potential purchaser, were included in the act. Liberal fraud remedies, derived from
Congressional discussions, were also included in the final version passed by Congress.325 The Department of Housing and Urban
Development (HUD) would oversee the act, and the Office of Interstate Land Sales Registration (OILSR) was established as the
administrative body to monitor compliance and file the required property report and prospectus.326
§ 13.04(f)(2)(i)(B). Revision of the Act in 1979.
In 1979, Congress adopted several amendments to the Interstate Land Sales Full Disclosure Act.327 The amendments were designed
to aid in the effectiveness of the act by making its provisions more specific, particularly in regard to enforcement. The effects of the
1979 amendments were fourfold. First, amendments were added which increased damages.328 Second, more comprehensive
contractual rights were established which allowed for private enforcement,329 making it easier for individuals to sue on their own
behalf. The third set of amendments lowered the applicability of the fraud provisions to subdivisions with twenty-five or more lots.330
The fourth group of amendments passed in 1979 allowed for state certification procedures which eliminated the need to register
twice.331
§ 13.04(f)(2)(i)(C). Overview of the Act.
Two purposes underlie the Interstate Land Sales Full Disclosure Act. One purpose is to ensure that a purchaser of certain types of
real estate is able to make an informed decision.332 To fulfill this goal, the act establishes rigorous disclosure provisions and requirements.
A second purpose of the act is to provide a means for prohibiting and punishing fraud in land development sales and offerings.333
The basic provisions of the act emphasize protecting the consumer. In particular, the act is aimed at protecting the consumer from
abuse by real estate developers through interstate commerce, the use of mails, and other advertising techniques, in promotion and
321. 15 U.S.C. § 1702(b)(7)(A) and (C).
322. 15 U.S.C. § 1702(b)(5).
323. 15 U.S.C. §§ 1701 et seq.
324. 1967 Hearings 55-57, 153-54.
325. See 15 U.S.C. §§ 1709, 1713.
326. 12 C.F.R. § 1010.1 et seq.
327. 15 U.S.C. §§ 1702, 1704.
328. 15 U.S.C. § 1703(a)(2)(d).
329. 15 U.S.C. § 1702(a)(1).
330. 15 U.S.C. § 1708.
331. Law v. Royal Palm Beach Colony, Inc., 578 F.2d 98 (5th Cir. 1978).
332. McCown v. Herdler, 527 F.2d 204 (Okla.1975), implicitly overruled by Anixter v. Home-Stake Prod. Co., 77 F.3d 1215 (10th Cir. 1996).
333. Nargiz v. Henlopen Devs., 380 A.2d 1361 (Del. 1977).

394

sales of property, with emphasis given to properties offered as part of a common promotional plan.334 Construction and interpretation
of the act should be liberal, rather than technical.335
The officers or directors of corporate developers of real estate projects, as well as any participating planners, can be held liable for
violations of the act, notwithstanding that they do not fall within the statutory definition of developers or selling agents.336
§ 13.04(f)(2)(ii). State Regulation of Land Sales Practices.
In 1973, Utah adopted the Uniform Land Sales Practices Act,337 which is administered by the Division of Real Estate of the
Department of Commerce.338 The act is patterned closely after the federal interstate land sales act and governs subdivisions, which
are defined as lands divided or proposed to be divided into ten or more units, if those units “are offered as part of a common
promotional plan of advertising and sale.”339
Various exemptions are described by the act, with perhaps the most important being an exemption for subdivisions lying within a
city or county which has enacted “ordinances that require approval of planning, zoning, and plats, including the approval of plans for
streets, culinary water, sanitary sewer, and flood control.”340 Unless a subdivision falls under one of the exemptions of the act, no
person may offer or dispose of such land located or offered in the state before registering the subdivision in accordance with the
act.341 However, the division may grant a temporary permit allowing the developer to begin a sales program while the registration is
in process.
Any contract or agreement for the disposition of a subdivision lot covered by the act may be rescinded by the purchaser without
cause by midnight of the fifth calendar day after the execution of the contract or agreement. This right may not be waived. The contract
or agreement must state in boldface type on the signature page above all signatures:
YOU HAVE THE OPTION TO CANCEL YOUR CONTRACT OR AGREEMENT OF DISPOSITION BY NOTICE TO THE SELLER UNTIL
MIDNIGHT OF THE FIFTH CALENDAR DAY FOLLOWING THE SIGNING OF THE CONTRACT OR AGREEMENT. WRITTEN
NOTICE OF CANCELLATION MUST BE PERSONALLY DELIVERED OR SENT BY CERTIFIED MAIL, POSTMARKED BY MIDNIGHT
OF THE FIFTH CALENDAR DAY FOLLOWING THE SIGNING OF THE CONTRACT OF THE AGREEMENT, TO THE SELLER AT:
(address of the seller).342
Furthermore, no person may dispose of any interest in subdivided land covered by the act without delivering to the purchaser an
effective public offering statement. The statement must disclose fully and accurately the physical characteristics of the subdivided
lands offered, and must make known to prospective purchasers all unusual circumstances or features affecting the subdivided lands.
The proposed public offering statement must include specific information and documentation required by the terms of the act, and
any other information which the division may require.343
For violations of the act, the division may issue cease and desist orders, revoke registration, or suspend or revoke the subdivider’s
real estate license.344 Violators may be found guilty of a class B misdemeanor, a person who knowingly makes an untrue statement or
knowingly omits a material facts in an application for registration is guilty of a class A misdemeanor.345 Civil remedies are also
available.346

334. Timmreck v. Munn, 433 F. Supp. 396 (N.D. Ill. 1977).
335. Bartholomew v. North Hampton Nat’l Bank of Easton, 584 F.2d 1288 (3d Cir. 1978).
336. 15 U.S.C. § 1701; McCrown v. Heidler, 527 F.2d 204 (10th Cir. 1975), implicitly overruled by Anixter v. Home-Stake Prod. Co., 77 F.3d 1215 (10th Cir.,
1996).
337. Utah Code § 57-11-1.
338. Utah Code § 57-11-3.
339. Utah Code § 57-11-2(10).
340. Utah Code § 57-11-4(1)(f)(B).
341. Utah Code § 57-11-5.
342. Id. It is important to note that the exemptions to this Act are broader than the Act itself, and do not apply to most real estate transactions. See Utah
Code § 57-11-4.
343. Utah Code § 57-11-7.
344. Utah Code §§ 57-11-13, 57-11-14.
345. Utah Code §§ 57-11-16.
346. Utah Code § 57-11-17.
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§ 13.05. Deeds and Boundaries.
§ 13.05(b). Deeds.
§ 13.05(b)(1). Types and Incidents of Deeds.
Utah statutory law authorizes three types of deeds — the warranty deed (sometimes referred to as a “general” warranty deed),
the special warranty deed, and the quitclaim deed. These instruments are discussed in the following sections.
§ 13.05(b)(1)(i). Warranty Deed.
Utah law provides a very brief form of general warranty deed, following by a lengthy description of the legal language that is implied
when the statutory form or its equivalent of the warranty deed is used. This sensible approach makes it unnecessary to recite the
extensive legal language in each deed.347
The statutory deed form consists of the following elements:
•
•
•
•
•
•

Name and place of residence of grantor;
Name and place of residence of grantee;
Statement that the grantor “conveys and warrants” the land to the grantee;
Statement of consideration;
Description of land, including county of location;
Signature of grantor.

In the statutory warranty deed form, the operative language consists of the verbs signifying that the grantor “conveys and
warrants” the property to the grantee. In using this language, the grantor not only conveys fee simple title (“together with all the
appurtenances, rights and privileges thereunto belonging”),348 but does so with the following five warranties (subject to exceptions
inserted by the parties, with such exceptions not to be inferred from parol evidence):349
(1) the grantor lawfully owns fee simple title to and has the right to immediate possession of the premises [covenant of seisin];350
(2) the grantor has good right to convey the premises [covenant of right to convey];351
(3) the grantor guarantees the grantee, the grantee’s heirs, and assigns in the quiet possession of the premises [covenant of quiet
enjoyment];
(4) the premises are free from all encumbrances 352 [covenant against encumbrances];353 and
(5) the grantor, the grantor’s heirs, and personal representatives will forever warrant and defend the title of the premises in the
grantee, the grantee’s heirs, and assigns against all lawful claims whatsoever [covenant of warranty].354

347. Utah Code § 57-1-12.
348. Id. Bown v. Loveland, 678 P.2d 292 (Utah 1984).
349. Id. Jones v. Grow Investment and Mortgage Co., 353 P.2d 909 (Utah 1961); Davencourt at Pilgrims Landing Homeowners Ass’n v. Davencourt at Pilgrims
Landing, LC, 221 P.3d 234 (Utah 2009) (warranties for compliance with building codes and workmanship do not relate to the five warranties that would make up
a breach of warranty deed claim).
350. This wording became effective April 30, 2007, and replaced the medieval phrase declaring that the grantor is “lawfully seised of the premises.” One
Utah case suggests the covenant of seisin and the covenant of the right to convey run with the land. Lundberg v. Dastrup, 497 P.2d 648 (Utah 1972). The covenant
is breached if the grantor did not own the land purportedly conveyed; the breach occurs at the time of the conveyance, if at all, and damages are measured at
that time. Creason v. Peterson, 470 P.2d 403 (Utah 1970); Soderborg v. Holt, 46 P.2d 428 (Utah 1935).
351. Id.
352. See Holmes Development v. Cook, 48 P.3d 895 (Utah 2002); Aagard v. Jorgensen 339 P.3d 937 (Utah App. 2014); Booth v. Wyatt, 183 P. 323 (Utah
1919); Bergstrom v. Moore, 677 P.2d 1123 (Utah 1984) (an encumbrance is any right that a party holds in land which constitutes a burden or limitation upon the
rights of the fee title holder; sewer and utility easements are encumbrances); Brewer v. Peatross, 595 P.2d 866 (Utah 1979) (encumbrances are more
comprehensive than liens; mortgages, tax liens, labor and materialmen’s liens, rights of way, easements and restrictive covenants are all encumbrances).
353. Encumbrances were early defined as every right to or interest in land which may exist in third persons, to the diminution of the value of the land, but
consistent with the passing of the fee simple interest by conveyance. Boothe v. Wyatt, 183 P. 323 (Utah 1919). See Brewer v. Peatross, 595 P.2d 866 (Utah 1979)
(a warranty deed has the effect of guaranteeing that the title conveyed is free from encumbrances); Christiansen v. Utah Idaho Sugar Co., 590 P.2d 1251 (Utah
1979) (to recover for breach of the covenant against encumbrances, the plaintiff must show actual or constructive eviction by one having paramount title). Utah
courts treat the covenant against encumbrances as running with the land. Soderberg v. Holt, 46 P.2d 428 (1935 Utah).
354. Utah Code § 57-1-12. The covenant to warrant and defend title does not cover water rights from stock owned in a water company. George v. Robison,
63 P. 819 (Utah 1901). In contrast, a special warranty deed covenants to warrant and defend the title only against claims due to acts or omissions of the grantor.
Mason v. Loveless, 24 P.3d 997 (Utah App. 2001); Wing v. Still Standing Stable, LLC, 387 P.3d 605, 610 n.7 (Utah App. 2016).
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Covenants (1), (2) and (4), given in their statutory order, are called present covenants, because they are violated, if at all, at the
moment the warranty deed becomes effective, and the statute of limitations begins to run from the time of the conveyance.355
Covenants (3) and (5) are called future covenants, because they are violated, if at all, only at some time in the future, after the
conveyance. For future covenants, the limitations period begins to run only after the eviction or other disturbance in title occurs.356
In Utah, both the covenant of warranty and the covenant of quiet possession are synonymous since the same occurrence of
circumstances is necessary to their breach, they both run with the land, and the rule of damages is the same for each.357 The covenants
of warranty are in the nature of a contract between grantor and grantee, not a proof of title.358 The scope of the warranties is also subject
to restrictions on the property imposed by public statutes.359
Covenantees may not recover attorney’s fees in actions against covenantors,360 but may recover all reasonable costs and fees in
actions against third parties.361
§ 13.05(b)(1)(ii). Special Warranty Deed.
The grantor’s covenants under a “special” warranty deed, in contrast to a general warranty deed, apply only to encumbrances
made by that grantor, and not by prior owners of the property. Special warranty deeds were occasionally used in Utah before 2005,362
but increased in popularity following the legislature’s adoption of Utah Code § 57-1-12.5 in 2005. Today, this is the preferred form of
deed utilized by many title companies in Utah.
§ 13.05(b)(1)(iii). Quitclaim Deed.
A quitclaim deed has the effect “of a conveyance of all right, title, interest and estate of the grantor in and to the premises therein
described and all rights, privileges and appurtenances thereunto belonging, at the date of the conveyance.”363 The statutory quitclaim
deed form364 consists of the following elements:
•
•
•
•
•
•

Name and place of residence of grantor;
Name and place of residence of grantee;
Statement that the grantor quitclaims the property to the grantee;365
Statement of consideration;366
Description of the land, including the county of location;
Signature of grantor.367

This deed form carries no warranties and conveys to the grantee only that title and interest held by the grantor368 at the time of
355. Christiansen v. Utah Idaho Sugar Co., 590 P.2d 1251 (Utah 1979); but see, Soderberg v. Holt, 46 P.2d 428 (Utah 1935). Damages for breach of the
covenant against encumbrances are limited by the amount necessarily paid to extinguish the encumbrance, not to exceed the purchase money paid to grantor,
plus reasonable attorney’s fees, costs of court, and legal interest. Forrer v. Sather, 595 P.2d 1306 (Utah 1979).
356. East Canyon Land & Stock Co. v. Davis & Weber Counties Canal Co., 238 P. 280 (Utah 1925).
357. Holmes Development v. Cook, 48 P.3d 895 (Utah 2002). See also Van Cott v. Jacklin, 226 P.2d 460 (Utah 1924).
358. Butler, Crockett and Walso Development Corp. v. Pinecrest Pipeline Operating Co., 909 P.2d 225 (Utah 1995).
359. Flemetis v. McArthur, 226 P.2d 124 (Utah 1951); Favero Farms, LC v. Baugh, 359 P.3d 188, 193 n.5 (Utah App. 2015).
360. George A. Lowe Co. v. Simmons Warehouse Co., 117 P. 874 (Utah 1911); Forrer v. Sather, 595 P.2d 1306, 1308 (Utah 1979).
361. Creason v. Peterson, 470 P.2d 403 (Utah 1970); Van Cott v. Jacklin, 226 P. 460 (Utah 1924).
362. See Holmes Development v. Cook, 48 P.3d 895 (Utah 2002); Mason v. Loveless, 2001 UT App 145.
363. Utah Code § 57-1-13; Johnson v. Bell, 666 P.2d 308 (Utah 1983).
364. Utah Code § 57-1-13.
365. Other equivalent language may be used. Meagher v. Uintah Gas Co., 255 P.2d 989 (Utah 1953); Ruthrauff v. Silver King W. Mining & Milling Co., 80 P.2d
338 (Utah 1938).
366. U.S. v. Barson, 1999 U.S. Dist. LEXIS 12251 (D. Utah 1999) (quitclaim transfer of half interest in property without consideration was valid because the
interest had little if any value).
367. Id.
368. Johnson v. Bell, 666 P.2d 308 (Utah 1983); Nix v. Tooele County, 118 P.2d 376 (Utah 1941); Mattes v. Olearin, 759 P.2d 1177 (Utah App. 1988) (quitclaim
deed grantor had no interest to convey); Barlow Society v. Commercial Security Bank, 723 P.2d 398 (Utah 1986) (quitclaim deed grantor had no interest to
convey).
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the conveyance,369 without recourse by the grantee unless other enforceable commitments regarding the title have been made by
the grantor.
A quitclaim deed by one of two joint tenants to a third party370 will operate to sever the joint tenancy and convert it to a tenancy
in common between the grantee and the other cotenant.371
A boundary line agreement is a special form of quitclaim deed, discussed in Section 13.05(b)(7)(ii)(8), below.
§ 13.05(b)(1)(iii). Enforcement of Title Covenants by Remote Grantees.
The so-called “present” covenants—seisin, right to convey, and freedom from encumbrances—were at first denominated
“personal” covenants by James Kent, a highly respected American legal commentator in the early 19th century.372 The “future”
covenants—of quiet enjoyment and warranty–were “real” covenants. According to Kent, the personal covenants did not run with the
land or pass to an assignee; the real covenants did. This distinction was adopted generally in the American states, but some states,
acting through legislation or judicial decision, now consider present covenants as running with the land like the real or future
covenants.373
A remote grantee suing on a covenant must show a connection to the original grantee through a “vertical privity” requirement,
ordinarily satisfied by a valid deed or other instrument showing that the remote grantee has succeeded to the estate or interest of
the covenantee. “For this purpose, the fact that the intermediate conveyances contain no covenants [such as an intermediate
conveyance by quit claim deed] is not significant. The plaintiff may elect to sue the original covenantor, intermediate grantors who
gave warranties, or all of them.”374
The Utah law on this subject must be pieced together from several older cases. In the earliest case commenting on this issue, the
court stated generally that personal covenants do not run with the land, and—more specifically—that a conveyance with a title
covenant by a grantor with neither possession of nor title to the land—gave the grantee only a personal right, which could be passed
only by assignment. In that case the wife, who joined in the conveyance, had only an inchoate dower right in the land.375 In another
case, the Utah Supreme Court declared that covenants of general warranty and for quiet enjoyment (the two “future” covenants in
Utah) run with the land, in accordance with the great weight of American and English authority. The court acknowledged a diversity
of view on whether the “present” covenants run with the land, but was not required to state a position on that issue in this case.376
The next year in another case, the Utah Supreme Court reiterated that position and did not reject or correct a contention by one party
that covenants of seisin and right to convey (so-called “present” covenants) do not run with the land.377
It thus appears that as of 1925 Utah courts followed the traditional doctrine allowing future but not present covenants of title to
run with the land, making them enforceable by a remote grantee. One decision suggests that even the present covenants can be
extended to remote grantees by assignment.378 This is already embedded in the Utah statutory language for the “future” covenants,
which by statute specifically run to the grantee’s heirs and assigns.379 Presumably a grantee concerned about covenant rights of
successors in interest could insist that similar language in behalf of assigns be included in warranty deeds that specifically described
the present covenants.

369. No after-acquired title is conveyed by quitclaim. Barlow Society v. Commercial Security Bank, 723 P.2d 398 (Utah 1986); Dowse v. Kammerman, 246
P.2d 881 (Utah 1952); Duncan v. Hemmelwright, 186 P.2d 965 (Utah 1947).
370. In re Estate of Knickerbocker, 912 P.2d 969 (Utah 1996) (joint tenant’s quitclaim deed from herself as joint tenant to herself as tenant in common was
valid and was effective to sever the joint tenancy); TWN, Inc. v. Michel, 66 P.3d 1031 (Utah App. 2003) (the grantor’s insertion of the word “trustee” after his
name in a quitclaim deed was insufficient to create a trust, thus transferring the grantor’s interest in the property).
371. Crowther v. Mower, 876 P.2d 876 (Utah App. 1994).
372. IV James Kent, Commentaries on American Law Part VI–Lecture LXVI (1830).
373. See Ronald R. Volkmer, Chapter 82, “Transfers by Deed,” in David A. Thomas (ed.), Thompson on Real Property, Thomas Edition § 82.10(d) (1995, 1999).
374. Id.
375. H.T. & C. Co. v. Whitehouse, 154 P. 950 (Utah 1916).
376. Van Cott v. Jacklin, 226 P. 460 (Utah 1924).
377. East Canyon Land & Stock Co. v. Davis & Weber Counties Canal Co., 238 P. 280 (Utah 1925).
378. H.T. & C. Co. v. Whitehouse, 154 P. 950 (Utah 1916).
379. Utah Code § 57-1-12.
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§ 13.05(b)(2). Elements of Deeds.
§ 13.05(b)(2)(i). Writing; Statute of Frauds.
Utah’s statute of frauds requires that deeds be in writing and signed:
No estate or interest in real property,380 other than leases for a term not exceeding one year, nor any trust or power over
or concerning real property, or in any manner relating thereto, shall be created, granted, assigned, surrendered or
declared otherwise than by act or operation of law, or by deed or conveyance in writing subscribed by the party creating,
granting, assigning, surrendering or declaring the same, or by his lawful agent thereunto authorized by writing.381
If the original agreement is required to comply with the statute of frauds, any material modification of that agreement must also
conform to the statute of frauds.382 A writing other than a deed that contains principal elements of a conveyance may suffice to
transfer real property interests.383 The statute of frauds does not, however, prevent the courts from compelling specific performance
based on part performance of an oral agreement regarding land.384
§ 13.05(b)(2)(ii). Grantor.
A deed must sufficiently describe the person making the conveyance to identify that person as the grantor. Multiple grantors must
all execute the deed and, in the absence of contrary indication, they are all considered tenants in common.385
A deed by a corporate grantor must be executed in the corporate name by persons properly designated to execute such a deed.386 If the
grantor is a partnership, the deed must be executed in the partnership name and signed by any authorized partner.387
A grantor is presumed to be legally competent to make a conveyance,388 and may not attack the validity of the conveyance, unless
the attack is based on fraud, duress or mistake attributable to the grantee.389 However, no presumption of competency applies if the
grantor’s mind is weakened by “trouble and old age” or if the grantor was previously adjudged insane.390
If the grantor’s competence at the time of the deed’s execution is successfully attacked, the deed is voidable.391 The test of mental
capacity to make a deed is whether mental facilities were so deficient or impaired that there was no sufficient power to comprehend
the subject of the deed, its nature and its probable consequences, and to act with discretion in relation to the deed, or with relation
to the ordinary affairs of life.392
The state of the grantor’s physical and mental health may also be a factor in establishing that a deed was procured by undue
380. Salt Lake City Southern R. Co., Inc. v. Utah State Tax Comm’n, 987 P.2d 594, 597 (Utah 1999) (easement is an interest in land for purposes of Utah
statute of frauds); Coulter & Smith, Ltd. v. Russell, 976 P.2d 1218 (Utah App. 1999) (option to purchase real property is an interest in land for purposes of statute
of frauds).
381. Utah Code § 25-5-1; Bowen v. Jones, 2000 Utah App. 315 (Utah App. Nov. 9, 2000) (mem.) (grantor’s signature required to convey property). See also:
Evans v. Bd. of County Comm’rs, 97 P.3d 697 (Utah App. 2004) (“when an easement arises through a deed reservation, the absence of the grantee’s signature
does not, necessarily, violate the statute of frauds”). Forest Ranch Property Owners Ass’n, L.L.C. v. Pine Meadow Ranch Home, 118 P.3d 871 (Utah App. 2005).
382. Young v. Olsen, 2000 Utah App. 197 (Utah App. July 29, 2000) (mem.) (oral agreement to buy ten acres of real property not enforceable); Wilson v.
Johnson, 234 P.3d 1156 (Utah App. 2010) (an unsigned seller financing addendum that was part of a signed real estate purchase contract satisfied the statute of
frauds).
383. Morganroth & Morganroth v. DeLorean, 213 F.3d 1301 (10th Cir. 2000) (writing other than a deed must show present intent to convey an interest in
land); Smith v. Osguthorpe, 58 P.3d 854, 859 (Utah App. 2002); Warburton v. Virginia Beach Federal Savings & Loan Ass’n, 899 P.2d 779 (Utah App. 1995)
(documents and memoranda revealing intent to transfer a real property interest); Cereghino v. Einberg, 11 P. 568 (Utah 1886) (conveyance by letter from husband
to wife).
384. Utah Code § 25-5-8; Garza v. Barela, 2000 Utah App. 111 (Utah App. Apr. 27, 2001).
385. Garrett v. Ellison, 72 P.2d 449 (Utah 1937).
386. Utah Code § 16-7-8.
387. Utah Code § 48-1d-303; Billings v. Cinnamon Ridge, Ltd., 92 Bankr. 501 (Bankr. D. Utah 1988).
388. Hatch v. Hatch, 148 P. 433 (Utah 1914).
389. Barlow Society v. Commercial Security Bank, 723 P.2d 398 (Utah 1986); Desert Centers, Inc. v. Glen Canyon, Inc., 356 P.2d 286 (Utah 1960).
390. Rawson v. Hardy, 48 P.2d 473 (Utah 1935).
391. Anderson v. Brinkhoff, 756 P.2d 95 (Utah App. 1988) (grantor competent); Harmston v. Harmston, 680 P.2d 751 (Utah 1984) (grantor competent);
Blankenship v. Christensen, 622 P.2d 806 (Utah 1981) (grantor incompetent); Chadd v. Moser, 71 P. 870 (Utah 1903).
392. Peterson v. Carter, 579 P.2d 329 (Utah 1978); Anderson v. Thomas, 159 P.2d 142 (Utah 1945); O’Reilly v. McLean, 37 P.2d 770 (Utah 1934).
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influence.393 Such a deed may be set aside upon clear and convincing evidence.394
The relationship between grantor and grantee is also considered in undue influence cases.395 If a fiduciary or confidential
relationship exists between the parties, a presumption of unfairness may arise,396 although kinship alone is not sufficient evidence of
a confidential relationship.397
A forged deed is void,398 and a deed procured through fraud may be void399 if the grantor was not negligent and did not know of
the content of the deed;400 otherwise, a fraudulent deed is voidable.401
The Utah Supreme Court has allowed reformation of a deed shown by clear and convincing evidence to have been based on a
mutual mistake as to the size of the property conveyed.402
§ 13.05(b)(2)(iii). Grantee.
The grantee of a deed must be a natural or artificial person capable of taking and holding title to property; an attempted conveyance
to a nonexisting entity is void.403 As with the grantor, the deed must identify the grantee or enable the grantee to be identified with
extrinsic evidence. A conveyance to more than one grantee creates a tenancy in common, unless a contrary intent is expressed,404 or
unless the conveyance is to husband and wife, who are presumed to be joint tenants.405 An attempt to add another grantee after the
conveyance is completed is ineffective.406
§ 13.05(b)(2)(iv). Consideration.
A deed can pass title even without a recital of consideration,407 but the element of consideration may relate to a determination of
whether a deed was given under duress or fraud. Adequacy of consideration, including love and affection,408 may affect the validity of

393. Johnson v. Johnson, 337 P.2d 420 (Utah 1959).
394. Baker v. Patee, 684 P.2d 632 (Utah 1984); Nelson v. Nelson, 513 P.2d 1011 9Utah 1973); Richmond v. Ballard, 325 P.2d 839 (Utah 1958); Northcrest,
Inc. v. Walker Bank & Trust Co., 248 P.2d 692 (Utah 1952).
395. But see State v. Mead, 27 P.3d 1115 (Utah 2001); Cunningham v. Cunningham, 690 P.2d 549 (Utah 1984).
396. Id.; Bradbury v. Rasmussen, 401 P.2d 710 (1965); Hatch v. Hatch, 148 P. 433 (Utah 1914).
397. Nelson v. Nelson, 513 P.2d 1011 (Utah 1973); Anderson v. Thomas, 159 P.2d 142 (Utah 1945); Froyd v. Barnhurst, 28 P.2d 135 (Utah 1934).
398. U.S. v. Eight Hundred Sixty Thousand Three Hundred and Ten Dollars, 2001 U.S. App. LEXIS 13253 (10th Cir. June 13, 2001) (forged deeds were void and
did not convey any title to grantee).
399. Bradford v. Bradford, 993 P.2d 887 (Utah App. 1999) (a deed obtained by fraud to prevent a spouse from getting a property interest as a result of a
contemplated divorce was held to be void).
400. McKellar v. McKellar, 458 P.2d 867 (Utah 1969).
401. Despain v. Despain, 855 P.2d 254 (Utah App. 1993) (fraud not proved); Horton v. Horton, 695 P.2d 102 (Utah 1984) (fraud proved); Harmston v.
Harmston, 680 P.2d 751 (Utah 1984); Bekins Bar V Ranch v. Beryl Baptist Church of Beryl, Iron County, 642 P.2d 371 (Utah 1982) (clear and decisive proof of
fraud is required).
402. Wolf Mountain Resorts, LC v. ASC Utah, Inc., 2011 UT App 425, 268 P.3d 872 (document subject to reformation to conform to the parties’ intent);
Embassy Group, Inc. v. Hatch, 865 P.2d 1366 (Utah App. 1993) (no mistake proved); Despain v. Despain, 855 P.2d 254 (Utah App. 1993) (no mistake proved);
Gray v. Gray, 160 P.2d 432 (Utah 1945).
403. Kelly v. Hard Money Funding, Inc., 87 P.3d 734 (Utah App. 2004) (Following Sharp, this court holds that the court must first determine whether the
grantee is identifiable and, second, whether the grantee is legally holding a title); Sharp v. Riekhof, 747 P.2d 1044 (Utah 1987); Nilson v. Hamilton, 174 P. 624
(Utah 1918); Santaquin Mining Co. v. High Roller Mining Co., 71 P. 77 (Utah 1903).
404. Utah Code § 57-1-5(1)(b).
405. Utah Code § 57-1-5(1)(a).
406. Julian v. Peterson, 966 P.2d 878 (Utah 1998).
407. U.S. v. Barson, 84 A.F.T.R.2d 99-5522 (D. Utah July 16, 1999); Barlow Society v. Commercial Security Bank, 723 P.2d 398 (Utah 1986); Halloran-Judge
Trust Co. v. Carr, 218 P. 138 (Utah 1923).
408. Jordan v. Jordan, 445 P.2d 765 (Utah 1968); Givan v. Lambeth, 351 P.2d 959 (Utah 1960).

400

a deed.409 Nonpayment of promised consideration gives the grantor a lien on the property conveyed,410 but if the consideration is a
promise to provide support, which promise is repudiated, the deed may be rescinded.411
§ 13.05(b)(2)(v). Reservations and Exceptions.
A deed may reserve or except some aspect of the property from the conveyance. The Utah Supreme Court has distinguished these
interests as follows:
A reservation is the creation in behalf of the grantor of a new right, that is, an easement issuing out of the thing granted,
something which did not exist as an independent right before the grant. An exception is a clause in a deed which
withdraws from its operation some part of the thing granted which would otherwise have passed to the [grantee] under
the general description.412
The subtlety of this distinction leads some courts to ignore it and treat the two terms interchangeably, and, in any event, restrictions
on interests that can be created or retained by reservation or exception may be diminishing. Utah courts will disregard the distinction
when necessary to carry out the obvious intention of the parties.413
§ 13.05(b)(2)(vi). Acknowledgement and Recordation.
Utah has adopted a race-notice type of recording statute.414 Thus, if land is conveyed to one grantee, who does not record, and
then conveyed to a second grantee unaware of the first grantee, the recording act may help determine which grantee obtains the title
to the land. If the second grantee gave consideration, had no knowledge of the first conveyance, and was the first to record, that
grantee qualifies as a bona fide purchaser and prevails over the first grantee who did not record.415
Deeds and other conveyancing documents are entitled to be recorded if they include a properly executed “certificate of
acknowledgment of any document, or of the proof of execution of any document, or a jurat as defined in Section 46-1-2, or other
notarial certificate containing the words ‘subscribed and sworn’ or their substantial equivalent....”416 Utah statutes give additional
details on the requirements for and effects of recording conveyancing documents, and these statutes also include the provisions of
the Uniform Real Property Electronic Recording Act.417 A notary public who executes an acknowledgment is required to know or obtain
evidence of the identity of the document’s signer.418 In 2019 the Utah Code was amended to permit notarization to be performed
409. See, e.g., Miller v. Archer, 749 P.2d 1274 (Utah App. 1988); Barlow Society v. Commercial Security Bank, 723 P.2d 398 (Utah 1986); Baker v. Pattee, 684
P.2d 632 (Utah 1984); Gold Oil Land Development Corp. v. Davis, 611 P.2d 711 (Utah 1980).
410. Desert Centers, Inc. v. Glen Canyon, Inc., 356 P.2d 286 (Utah 1960).
411. Gibbons v. Brimm, 230 P.2d 983 (Utah 1951).
412. Johnson v. Peck, 63 P.2d 251, 254 (Utah 1936); Hartman v. Potter, 596 P.2d 653 (Utah 1979); Burton v. United States, 507 P.2d 710 (1973); Centennial
Pointe Owners’ Ass’n v. Onyeabor, 2009 Utah App. LEXIS 347 (Utah Ct. App. 2009) (a deed may contain an exception following the deed’s land description.)
413. Bradbury v. Valencia, 2004 UT App 289 (Utah App. 2004). Although the term reservation was used in the deeds, the phrase actually recognized a rightof-way already in existence and would more accurately have been phrased as an “exception.” Moreover, pursuant to the language in the 1938 and 1943 warranty
deeds reserving the right-of-way, the servient estate holders took ownership of their property subject to the pre-existing right-of-way. They were therefore
chargeable with the knowledge of the existence of the right-of-way by virtue of the recording of the conveyance in which the original reservation was made.
Because of this interest’s pre-existing status and the intentions of the original property owners, the dominant estate holders’ use of the right-of-way would not
be terminated solely because subsequent deeds failed to include “reservation” or “exception” language. Because exceptions operated by excluding from the
conveyance some existing portion of the estate, the servient estate holders never owned the right-of-way. First Unitarian Church of Salt Lake City v. Salt Lake City
Corp., 146 F. Supp. 2d 1155 (D. Utah 2001), rev’d on other grounds, 308 F.3d 1114 (10th Cir. 2002), cert. denied, Corporation of the Presiding Bishop of the Church
of Jesus Christ of Latter-day Saints v. First Unitarian Church of Salt Lake City, 539 U.S. 941 (2003) (warranty deed from city to church contained reservation of
easement for pedestrian use); Chournos v. D’Agnillo, 642 P.2d 710 (Utah 1982); Hartman v. Potter, 596 P.2d 653 (Utah 1979).
414. Utah Code § 57-3-103.
415. However, when a municipal grantee of a water right recorded the agreement of sale but not a subsequent deed conveying the water right until 27 years
later, a party that purchased the same water right before the deed was recorded was held to be a good faith purchaser. Haik v. Sandy City, 254 P.3d 171 (Utah
2011).
416. Utah Code § 57-3-101.
417. Utah Code §§ 57-3-101 to -204, 57-4a-1 to -4. The Utah Uniform Real Property Electronic Recording Act provides that electronic documents satisfy
requirements that documents, to be recorded, must “be an original, be on paper or another tangible medium, or be in writing....” Utah Code §§17-21a-201 et
seq.
418. Utah Code § 46-1-2(1). Pioneer Builders Co. of Nevada, Inc. v. K D A Corp., 292 P.3d 672 (Utah 2012) (information sufficient to give notice of recorded
interests may not suffice to give notice of unrecorded interests; interests validated under the after-acquired title statute are not superior to interests that arise
before validation).
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remotely by a notary located in the state.419
Conveyancing documents may be recorded to correct mistakes in previously recorded documents. Utah law provides that neither
an affidavit of correction of a recorded document, nor a re-execution and re-recording of a recorded document, divests a grantee of
any real property interest, alters an interest in real property conveyed by statute, or returns to the grantor an interest in real property
conveyed by statute.420
§ 13.05(b)(3). Tax Deeds and Execution Deeds.
When real property is sold by the county for non-payment of taxes, notice must be sent to the last known recorded owner, to the
occupant of any improved property, to all other interests of record, and published in a newspaper or posted in other public places.421
Detailed statutory provisions govern tax sales procedures and the form of deed given to purchasers at tax sales.422 Rules for seizure,
sale and redemption of real property, on execution, are set forth in Utah Rules of Civil Procedure 69A, 69B and 69C.
§ 13.05(b)(4). The Doctrine of Merger.
The so-called doctrine of merger provides that upon the delivery and acceptance of a valid deed, the provisions of the underlying
real estate sale contract are deemed extinguished by or superseded by or merged in the deed.423 Four distinct exceptions to application
of the merger doctrine are mutual mistake in the drafting of the final documents;424 ambiguity in the final documents;425 the existence
of rights collateral to the contract of sale;426 and fraud in the transaction.427
Under the collateral rights exception,428 “if the original contract calls for performance by the seller of some act collateral to
conveyance of title, his obligations under the original contract are not extinguished.”429 A seller who was promised 25% in the buyer
partnership was able to enforce that promise after conveying the title, because it was deemed collateral to the conveyance.430
Similarly, an earnest money and exchange agreement dealing with removal of fixtures was held not merged in the deed.431
419. Remote Notarization Standards Bill, H.B. 52, Sess. L. Ch. 192, Nov. 1, 2019 (codified at Utah Code § 46-1-3.5 to 3.7).
420. Utah Code § 57-3-106.
421. Utah Code § 59-2-1351(2)(a); Hall v. NACM Intermountain, Inc., 986 P.2d 942 (Utah 1999) (creditor who had not docketed or recorded judgment was
not entitled to notice of tax sale of debtor’s property); Edwards v. Powder Mt. Water & Sewer, 214 P.3d 120 (Utah App. 2009) (unpaid water and sewer fees can
be treated as unpaid taxes and the county may pursue similar methods to collect, including a “tax sale”); Jordan v. Jensen, 391 P.3d 183 (Utah 2017) (County
failed to adequately notify the record mineral interest owners and thus improperly sold the subject property).
422. Utah Code §§ 59-2-1351 to -1358.
423. Snow Flower Homeowners Ass’n v. Snow Flower, Ltd., 31 P.3d 576 (Utah App. 2001) (merger doctrine extinguished previous agreement); Mason v.
Loveless, 24 P.3d 997 (Utah App. 2001) (doctrine of merger is a question of law and applies if no exceptions exist); Spears v. Warr, 44 P.3d 742 (Utah 2002);
G.G.A., Inc. v. Leventis, 773 P.2d 841 (Utah App. 1989); Southland Corp. v. Potter, 760 P.2d 320 (Utah App. 1988); Roderick v. Durfey, 746 P.2d 1186 (Utah App.
1987); Dombrusky v. Isbell, 740 P.2d 1325 (Utah 1987); Secor v. Knight, 716 P.2d 790 (Utah 1986); Espinoza v. Safeco Title Ins. Co., 598 P.2d 346 (Utah 1979);
Davencourt at Pilgrims Landing Homeowners Ass’n v. Davencourt at Pilgrims Landing, LC, 221 P.3d 234 (Utah 2009) (conveyance and acceptance of the deed
extinguishes the provisions of the underlying contract).
424. Grahn v. Gregory, 800 P.2d 320 (Utah App. 1990); Neeley v. Kelsch, 600 P.2d 979 (Utah 1979).
425 See Seamons v. Wiser, 462 P.3d 387 (Utah App. 2020) (the court is not required to find the deed facially ambiguous to review extrinsic evidence).
426. Dansie v. Hi-Country Estate Homeowners Ass’n, 987 P.2d 30 (Utah 1999) (requirement of membership in homeowners’ association was not collateral,
because it was a covenant related to title and an encumbrance on the title).
427. Robinson v. Tripco Investment, Inc., 21 P.3d 219 (Utah App. 2000) (negligent misrepresentation does not reach the “knowingly or recklessly” standard
for fraud); Mason v. Loveless, 24 P.3d 997 (Utah App. 2001) (Utah recognizes four exceptions to the merger doctrine); Maynard v. Wharton, 912 P.2d 446 (Utah
App. 1996); G.G.A., Inc. v. Lventis, 773 P.2d 841 (Utah App. 1989).
428. Spears v. Warr, 44 P.3d 742 (Utah 2002) (the collateral rights exception applied so that the parties’ water rights agreement was not extinguished under
the doctrine of merger).
429. Glauser Storage, L.L.C. v. Smedley, 27 P.3d 565 (Utah App. 2001) (when a land transaction is based on a written agreement stating the terms of the
transaction, the deed is interpreted according to the agreement); G.G.A., Inc. v. Leventis, 773 P.2d 841, 844 (Utah App. 1989); Embassy Group, Inc. v. Hatch, 865
P.2d 1366 (Utah App. 1993); Secor v. Knight, 716 P.2d 790 (Utah 1986); Baxter v. Stubbs, 620 P.2d 68 (Utah 1980); Davencourt at Pilgrims Landing Homeowners
Ass’n v. Davencourt at Pilgrims Landing, LC, 221 P.3d 234 (Utah 2009) (in considering whether a right is collateral to the contract of sale, the courts analyze two
factors: (1) whether the act involves a different subject matter or is collateral to the conveyance of title; and (2) if the question of the collateral nature remains,
whether the parties intended the act to be collateral.).
430. Baxter v. Stubbs, 620 P.2d 68 (Utah 1980).
431. Stubbs v. Hemmert, 567 P.2d 168 (Utah 1977).
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Ordinarily, the earnest money agreement, including its attorney fee provision, is not viable after merger.432 Application of breach
of warranty provisions and a delineation of separate parcels among multiple grantees in the earnest money agreements will be
denied.433 The deed will control even if its terms — such as terms relating to the boundary line — are different from what was promised
in the underlying agreement.434
§ 13.05(b)(5). Estoppel by Deed.
Estoppel by deed applies where a grantor intends to convey a particular estate, but only subsequent to the giving of a deed acquires
some or all of that estate.435 This is based on the principle that a grantor should be estopped to deny the grantor’s own deed once the
grantor has accepted the benefits of that deed.436 This doctrine and acquisition of after-acquired title do not apply if the deed given
by the grantor is a quitclaim deed; in other words, a quitclaim deed does not convey after-acquired title.437
§ 13.05(b)(6). Delivery of Deeds.
A deed is effective only upon actual or constructive delivery to the grantee.438 The delivery itself is effective if it is accomplished
with the intent and effect of transferring the grantor’s control over the deed.439
Delivery is presumed if a deed has been recorded.440 Delivery of the deed to one cotenant is presumed to be delivery to all
cotenants, especially if the grantor is one of the grantees.441 A grantor who retains a life estate in the conveyed property is also
presumed to have made a delivery.442 If the grantee has a recorded deed in possession, a valid, nonconditional delivery is presumed.443
However, nondelivery is presumed if the grantor retains possession of the deed or, under some circumstances, if the grantor retains
possession of the property.444
Although a conditional delivery to the grantee does not pass title until the condition is met,445 a bona fide purchaser from such
grantee, who has no actual or constructive knowledge of the condition, may rely on the appearance of the grantee’s unconditional
title. If the grantor dies before the condition is met or before delivery is made after the condition is met, the deed is considered void,446
unless a conditional delivery to an agent was considered, at the time of delivery, an absolute surrender of title by the grantor.447

432. Pavoni v. Nielsen, 999 P.2d 595 (Utah App. 2000) (warranty in earnest money agreement that vendor would install gravel did not merge into deed);
Maynard v. Wharton, 912 P.2d 446 (Utah App. 1996).
433. Schafir v. Harrigan, 879 P.2d 1384 (Utah App. 1994); Roderick v. Durfey, 746 P.2d 1186 (Utah App. 1987).
434. Dobrusky v. Isbell, 740 P.2d 1325 (Utah 1987).
435. Dowse v. Kammerman, 246 P.2d 881 (Utah 1952).
436. Arnold Industries, Inc. v. Love, 63 P.3d 721 (Utah 2002) (estoppel by deed applied to the easement); Colman v. Butkovich, 556 P.2d 503 (Utah 1976).
437. Duncan v. Hemmelwright, 186 P.2d 965 (Utah 1947).
438. Jacobs v. Hafen, 875 P.2d 559, appeal after remand, 917 P.2d 1078 (Utah App. 1994); Kresser v. Peterson, 675 P.2d 1193 (Utah 1984); Wigall v. Cheney,
597 P.2d 1193 (Utah 1979); Peck v. Rees, 27 P. 581 (Utah 1981).
439. Estate of Jackson v. Jackson, 2001 Utah App. 223 (Utah App. July 12, 2001) (mem.) (delivery requires that grantor relinquish physical control of original
deed or have present intent to be permanently divested of title); Warburton Family Trust v. Pedockie, 2000 Utah App. 272 (Utah App. Oct. 5, 2000) (delivery is
an issue of fact and requires intent); Tanner v. Carter, 20 P.3d 332 (Utah 2001) (delivery of warranty deed without intent to make a present conveyance); Crowther
v. Mower, 876 P.2d 876, cert. denied, 890 P.2d 1034 (Utah App. 1994); Winegar v. Froerer Corp., 813 P.2d 104 (Utah 1991); Bennion v. Hansen, 699 P.2d 757
(Utah 1985); Mower v. Mower, 228 P. 911 (Utah 1924); Burnham v. Eschler, 208 P.2d 96 (Utah 1949); Grgich v. Grgich, 2011 UT App 214, 262 P.3d 418 (a grantor
did not have intent to transfer property when he executed a quitclaim deed, which was therefore invalid).
440. Jacobs v. Hafen, 875 P.2d 559, appeal after remand, 917 P.2d 1078 (Utah App. 1994); Kresser v. Peterson, 675 P.2d 1193 (Utah 1984); Wiggill v. Cheney,
597 P.2d 1351 (Utah 1979); Peck v. Rees, 27 P. 581 (Utah 1891).
441. Kresser v. Peterson, 675 P.2d 1193 (Utah 1984).
442. Singleton v. Kelly, 212 P. 63 (Utah 1923).
443. Bertoch v. Gailey, 208 P.2d 953 (Utah 1949).
444. Controlled Receivables, Inc. v. Harman, 413 P.2d 807 (Utah 1966); Fuller v. First Security Bank of Utah, 348 P.2d 930 (Utah 1960).
445. Neves v. Wright, 638 P.2d 1195 (Utah 1981); Burt v. Burt, 209 P.2d 217 (Utah 1949).
446. Fuller v. First Security Bank of Utah, 348 P.2d 930 (Utah 1960); Peck v. Rees, 27 P. 581 (Utah 1891).
447. Losee v. Jones, 235 P.2d 132 (Utah 1951).
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Delivery is not complete until it is knowingly accepted by the grantee or the grantee’s agent.448 A grantee in possession of the property
or the deed may be presumed to have accepted the conveyance, but a delivery of a deed with the grantee shown as a blank or as a
nonexistent entity will not be valid until the grantee’s name is filled in or the grantee becomes an entity capable of taking and holding
real property.
§ 13.05(b)(7). Deed Descriptions.
This section provides an outline summary of the legal rules applicable to land descriptions, boundaries dividing described parcels
of land, and the surveys by which such descriptions are derived. The rules are very technical and detailed, and riddled with exceptions,
so the outline summary is necessarily general and more detailed text and documentation should be consulted when analyzing a
particular dispute.449
A. The Purpose of a Description in a Conveyance of Land.
A proper and sufficient description is an essential element of a conveyance of land. The description must either identify the land
or furnish the key or means by which the description can be obtained from other sources.450
B. The Requirement of Certainty in a Description.
A valid description must designate with reasonable certainty the land intended to be conveyed;451 however, a general description
of all lands belonging to the grantor is sufficient to pass title to all lands belonging to the grantor.
C. Rules of Construction for Land Descriptions.
1. Presumption That a Course or Line is Straight.
A course or line in a deed description is presumed to be a straight line, but the presumption does not apply if anything in the
description indicates that the course is to be determined by a fixed monument, such as a wall.
2. Meaning of Particular Words Used in Descriptions.
Words such as “half,” “side,” “end,” “part,” “more or less,” “about,” “being the same,” “adjoining,” “adjacent,” “contiguous,” have
been given judicial interpretations in many jurisdictions, and various directional indications, such as “northerly” or “north” usually
mean due north or other applicable direction.
3. Rules of Construction for Descriptions Generally.
A deed is not held void for uncertainty in its description so long as it can be reasonably ascertained what both parties understood
to be included in the description.
Efforts to interpret a deed by assessing the parties’ intent cannot be used to convey land not actually included in the description.452
Ascertaining parties’ intent from circumstances is a question of fact; ascertaining intent from deed construction is a question of
law.
A deed description should, if possible, be construed so that all parts of the deed can be upheld as valid.453

448. Santaquin Mining Co. v. Highroller Mining Co., 71 P. 77 (Utah 1902).
449. For detailed treatment of this subject with case citations from all jurisdictions, see David A. Thomas, Chapter 90, Land Descriptions, Boundaries and
Surveys, in 10 David A. Thomas (ed.), Thompson on Real Property, Third Thomas Edition (2013).
450. Coulter & Smith, Ltd. v. Russell, 976 P.2d 1218 (Utah App. 1999) (contract to convey land was sufficient since it supplied a definite way to determine
the land description); Fuller v. Mountain Sculpture, Inc., 314 P.2d 842 (Utah 1957).
451. Potter v. Chadez, 977 P.2d 533, 536 (Utah App. 1999) (vague language in deed did not constitute a “definite and ascertainable” description of property”);
but see Ault v. Holden, 44 P.3d 781 (Utah 2002) (legal description is deemed sufficient even though final distance call failed to close at place of beginning); Colman
v. Butkovich, 556 P.2d 503 (Utah 1976).
452 The main object in construing a deed is to ascertain the intention of the parties, especially that of the grantor, from the language used. Hartman v. Potter,
596 P.2d 653 (Utah 1979); Boyer v. Boyer, 183 P.3d 1068 (Utah 2008) (a surveyor owes no duty to a landowner whose land adjoins the owner who hired the
surveyor).
453. Chournos v. D’Agnillo, 642 P.2d 710 (Utah 1982).
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Traditionally, the punctuation of a deed description is not to be regarded in construing the description.
4. Rules of Construction for “Mother Hubbard” Descriptions.
The so-called “Mother Hubbard” descriptions purport to convey all of the grantor’s land or all the grantor’s land situated in a certain
area; despite the problems caused by such descriptions, they traditionally have been upheld. Only the land to which the grantor holds
legal title is passed by such a conveyance.
5. Rules of Construction for Descriptions Incorporated by Reference to Other Instruments.
If the reference is to a public record in which the property to be conveyed is sufficiently described, then the reference is a sufficient
description. If the description in the referencing document is already clear and complete, the description in the reference document
will not restrict the other description.
6. A Grant of a Structure Passes the Land Under the Structure.
A grant of a structure passes the fee in the land occupied and improved for that structure, because the grant necessarily includes
the entire continuous and permanent beneficial occupation and enjoyment of the land itself.
7. Streets and Highways.
a. Generally.
At common law, a grantee of a “lot” in a recorded plat traditionally took title to the center of an adjoining street or
highway subject to the public easement.454 The owner of the abutting land owns the underlying fee. Where land on each
side of the highway is owned by different persons the title of each runs to the center,455 unless the highway was originally
carved out of one tract alone.456
However, when a subdivision plat is dedicated and approved, all public streets vest in the municipality for public use.457
If land is sold by a plat on which are indicated streets, such platted streets are not necessarily dedicated to the public for
use as highways, but may only be offers to dedicate.
b. Non-Exclusion of the Underlying Fee.
Generally, exclusion of a street or highway from a conveyance does not except the fee, unless the intention to except
the fee clearly appears; without such intention, what is excepted is the public easement to use the highway.
c. Proposed Streets.
A street that is only proposed, or which does not yet exist, may be used as a monument in a description.458 As a majority
rule, where the outside line of a proposed street is given as the boundary, an easement arises in the course of the street;
however, contrary authority exists.
d. The Effect of Abandoning the Street.
If a governmental entity abandons a public street or highway, ownership remains with the government if it had a fee
simple interest. If the government had merely a determinable fee, ownership reverts to the abutting landowners up to
the center of the abandoned street or highway.459
A grantee who holds no fee interest in any part of a street may, however, have a perpetual easement of way, to be kept
open even if the street is no longer used as a public highway.460
454. Home Owners Loan Corp. v. Dudley, 141 P.2d 160 (Utah 1943); Brown v. Oregon Short Line R. Co., 102 P. 740 (Utah 1909).
455. Utah Code § 72-5-103(3).
456. Brown v. Oregon Short Line R. Co., 102 P.740 (Utah 1909).
457. Utah Code § 10-9a-607.
458. Smith v. Duncan, 99 P. 673 (Utah 1909).
459. Nelson v. Provo City, 6 P.3d 567 (Utah App. 2000).
460. Hague v. Juab Country Mill & Elev. Co., 107 P. 249 (Utah 1910).
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8. Distribution of Variances in Distance.
If the survey of a line reveals a length that is less than the length called for in a description, it is not presumed that the survey of
any portion of the line is defective, but that the entire measurement of the line is imperfect. If the line is subdivided, such as for lots,
the deficiency is distributed proportionately along the whole line, except as to those parts of the boundary already fixed by possession.
9. Construction of Description Against the Grantor.
Ambiguous language in a description is construed in favor of the grantee, because it is assumed that the language was drafted by
the grantor.
10. Latent and Patent Ambiguities in Descriptions.
a. Latent Ambiguities. A latent ambiguity occurs when the deed or other instrument appears sufficiently certain and free from
ambiguity, but the ambiguity is produced by something extrinsic, or some collateral matter outside of the instrument. Where the
description is apparently clear and complete, yet when it is applied to the land it appears that the words are applicable to different
things, and there is nothing in the deed to show which is meant, extrinsic evidence is admissible to show the true meaning of the
words used.
b. Patent Ambiguities. A deed contains a patent ambiguity if the description describes the acreage in part of a tract, but the tract
cannot be located. If the description is so inaccurate that the land cannot be identified, the deed is void and parol evidence may not
be admitted in aid of the description.461
c. Statements of the Intention of the Parties. A clause in a deed describing the parties’ intention as to the property conveyed may
be given a controlling effect upon all prior phrases used in the deed’s general description.462
D. Types of Property Descriptions.
1. General and Particular Descriptions.
If a deed contains both a specific and a general description that are in conflict with or repugnant to each other, the specific
description controls.
2. Maps and Plats as Descriptions.
A description in a deed may be sufficient if it describes land by reference to a map or plat, if the reference is definite and certain in
connecting the deed with the map or plat. A description containing numbered lots without reference to a particular map or plat will
not suffice.
3. Description by Name of Tract.
If a tract of land bears a name of such common repute that its boundaries can be identified through the use of the name alone,
such use of the name is a valid and sufficient description in a deed.
4. Prevalence of Description by Name Over Other Forms of Description.
A description of property by a name well known and usually applied to it prevails over a description by measurement.
5. Description by Statements of Quantity.
A statement of quantity ordinarily adds nothing to the particular description, except where the grantor has unequivocally expressed
an intention to pass only a certain quantity of land; such a description prevails over a specific metes and bounds description.463
6. Description by Designation of the Region in Which the Description is Located.
Misnaming the city, town, or county in which the land is located does not invalidate the deed if the description is sufficient to
identify the land.
7. Description by Abuttals.
If the land is described or a call for description is given by reference to abutting land or monuments, the description is good if the
461. Parol evidence is allowed, however, when reformation of deed containing patent ambiguity is sought on ground of mutual mistake or fraud. Janke v.
Beckstead, 332 P.2d 933 (Utah 1958).
462. LoSee v. Jones, 235 P.2d 132 (Utah 1951).
463. Keller v. Chournos, 133 P.2d 318 (Utah 1943); Moon v. Salt Lake, 76 P. 222 (Utah 1904).
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abutting lines can be accurately determined.
8. Weighing the Importance of Different Modes of Description.
The calls of a land description may be either natural or artificial and are further divided into descriptive (or directive) calls and
special locative calls. The special locative calls are more precise and particular and thus prevail over the descriptive calls in case of
conflict. However, whether one mode of description prevails over another also depends on the accuracy of each call.
E. Defective Descriptions.
If the deed description is erroneous, that which is intended to be conveyed, rather than that which is described, is conveyed. Also,
a subsequent erroneous addition to the description will not be permitted to limit or impair what has been described with certainty in
the deed.
Mistakes in deed descriptions, whether arising from human or instrument error, may be corrected if no injustice will be done. An
ambiguous description may be cured by the parties’ practical construction of the description.
§ 13.05(c). Land Boundaries.
Ideally, the boundaries between adjoining parcels will be established by land survey and set forth with specificity in the property
deed. However, this is not always the case, and disputes and misunderstandings sometimes arise, particularly in rural areas. This
section discusses both contractual and judicial mechanisms for adjusting land boundaries.
§ 13.05(c)(1). Statute of Frauds.
As described in Section 13.05(b)(2)(i), the Utah statute of frauds (Utah Code 25-5-1) requires that conveyances of land or interests
in land, including boundary adjustments, must be made by written instrument.464 Accordingly, an oral agreement is not effective to
establish an arbitrary but already marked line or an unascertained or disputed boundary, nor to change a known boundary.465
§ 13.05(c)(2). Judicial Determination of Boundaries.
Absent statutory command to the contrary, the settlement of boundary disputes is a matter of law rather than equity in those
jurisdictions and cases where the distinction is material.466 Generally a court of equity has no jurisdiction to fix boundaries merely
because they are disputed or uncertain. Such jurisdiction must instead be founded on an issue of equity interjected by the acts of the
parties or their situation or relation. A court of equity has no jurisdiction to determine disputed questions of boundary, unless as
incidental to granting of some equitable relief; but it has been held that equity has jurisdiction to determine disputed boundary lines,
notwithstanding what acts of ownership have been done by the respective parties, or that the suit may be a substitute for an action
at law to settle the ownership of a parcel of land.
§ 13.05(c)(3). Evidence Used to Establish Boundaries.
§ 13.05(c)(3)(i). Evidence by Deceased Persons
The declarations of deceased persons made when they were in possession of land and in the act of pointing out their boundaries
are admissible in evidence as to those boundaries when nothing appears to show an interest to deceive or misrepresent. Statements
made by persons when pointing out boundaries are admissible when those persons are not available as witnesses. The declarations as
to boundaries made by a deceased person while living are admissible where the person is shown to have had an actual knowledge on
the subject, and there was no inducement for the person to misrepresent, regardless of whether the person owned the land or
adjacent land at the time the declarations were made, and there is no reasonable probability, because of lapse of time, that testimony
could be obtained from persons having actual knowledge thereof. It need not appear affirmatively that the declarations were against
the interest of the person making them, but they must be so in fact, or it must at least appear that such person had no interest to
make false representations, and it must appear that the declarations were made by a former owner in possession of the land at the time,
in the act of pointing out the boundaries. The declarations must be those of a person who has since died. The declarations derive their force
from the fact that they accompany the act of pointing out the boundaries, and are thus a part of the act.

464. Tripp v. Bagley, 276 P. 912 (Utah 1928); Henshaw v. Estate of King, 2009 Utah App. LEXIS 406 (Utah App. 2009) (for establishment of an express
easement, a signed writing is generally required by the statute of frauds.).
465. But see Halladay v. Cluff, 685 P.2d 500 (Utah 1984); Jensen v. Bartlett, 286 P.2d 804 (Utah 1955); Ekberg v. Bates, 239 P.2d 205 (Utah 1951); Brown v.
Milliner, 232 P.2d 202 (Utah 1951); Home Owners Loan Corp. v. Dudley, 141 P.2d 160 (Utah 1943).
466. LoSee v. Jones, 235 P.2d 132 (Utah 1951).
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§ 13.05(c)(3)(ii). Evidence by Survey and Surveyor
The declarations of a surveyor, subsequently deceased, made on the spot while running or pointing out a line are admissible to
identify the monuments of a survey. Thus, the declarations of a surveyor while making a survey have been admitted to identify a
monument pointed out by him as a corner of the same survey, established in making the original survey many years before, in which
he had participated before he died. A deceased surveyor’s diary was admissible under the business records exception to the hearsay
rule.467
In some states the declarations of a surveyor or other disinterested person, since deceased, are admissible in a controversy about
a survey line, if the person was in a position to know the boundary line, corner, or monument, and the declarations were made before
the controversy commenced, provided the declarations were made while the declarant was pointing out or marking the boundaries,
or discharging some related duty. More generally, however, the rule is restricted to the admission of declarations only when made by
persons owning the land and being at the time in possession of it, and even then the declarations must be either a part of the matter
at issue, or be made against the interest of the owner. Thus the declarations of the owner, while standing on the land, in the owner’s
own favor, are not competent evidence in favor of one claiming under the owner, to prove right-of-way over adjacent land of another
person.
The declarations of a surveyor made while engaged in making the survey are held admissible as part of the matter at issue, and it is
not necessary to prove the surveyor’s subsequent death. Surveys by the same surveyor made at about the same time as a survey in
dispute, and locating the same lines, are admissible as declarations of the surveyor, who is dead; but declarations of a surveyor, since
deceased, who was not present at or connected with the original survey, are inadmissible even though the surveyor took part in a
subdivision of the survey. A surveyor cannot testify to a boundary unless the surveyor produces the data of the survey.
If the field notes of a survey are inconsistent or uncertain, the true location of the survey may be shown by the testimony of the
surveyor who made it. A plat made by that surveyor may be admitted in evidence to explain and illustrate the surveyor’s testimony in
regard to the lines and measurements the surveyor has made. The surveyor may use such map in explaining the surveyor’s testimony,
which would not be clearly intelligible without it, even if the plat is not shown to be correct or official.
If it is apparent on the face of the field notes that there is a mistake in them, it is not competent for a witness to state that there is
such a mistake. This must be determined from the paper itself. Where natural or artificial objects are called for in the field notes of
official surveyors, the presumption is that such objects actually existed at the places indicated by the field notes. If, however, the
survey was a mere chamber or office survey, the calls for such objects afford but slight evidence of their existence.
In establishing a boundary years after a survey, the court may resort to any evidence tending to establish the place where the
original surveyor ran a line, which is the best evidence of which the case is susceptible. An ancient survey qualifying as a public
document is admissible. The testimony of persons who saw monuments now lost is admissible to locate those monuments.
§ 13.05(c)(3)(iii). Other Witnesses
The opinion of a witness as to the location of a disputed division line is incompetent testimony, even though the witness had long
been intimately acquainted with the premises. The opinion of surveyors to the effect that, when the land was originally surveyed, only
one line of the survey was actually run, is inadmissible. It is the province of the jury to conclude from the facts proved whether the
lines were actually run or whether the survey was merely an office survey. The rule that monuments which are not called for in the
field notes cannot be considered for the purpose of locating the footsteps of the surveyor does not apply where a witness who
accompanied the surveyor testifies that such monuments indicate the line marked by the surveyor.
§ 13.05(c)(3)(iv). Traditionary evidence
Traditionary evidence -- evidence of common reputation and understanding, so far as it definitely exists -- is admissible to prove
the location of private boundaries. Such reputation or understanding, to be admissible, must be shown to be general and concurrent,
and it must have been in existence before the controversy commenced in which it is used as evidence. Such proof must also show the
boundary with reasonable certainty.
Where the location of a private boundary depends upon showing the original section line, this may be shown by proof of general
reputation. Common reputation of the location of boundaries is received, provided it had its origin at a time comparatively remote,
and is attached to some monument or natural object, or is fortified by evidence of occupation and acquiescence giving the land a
definite location.
The destruction of a monument does not affect its identity if its previous site is capable of location.468 Ancient boundaries and
landmarks may be established by traditional evidence.
§ 13.05(c)(3)(v). Parol Evidence
A deed, insofar as it is contractual, is subject to the parol evidence rule. According to this rule, parol evidence is not admissible to
467. Klinger v. Kightly, 889 P.2d 1372 (Utah App. 1995).
468. Jones v. Loosle, 2001 UT App. 15 (Utah App. Jan. 11, 2001) (mem.) (evidence of extinct head gate as boundary marker).
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contradict or vary a description which is definite and certain, or to control the legal effect of the words used, but if susceptible of
different meanings, a construction must be put upon the terms used. Both intrinsic and extrinsic evidence may be used to determine
the sufficiency of a description, but extrinsic (parol) evidence cannot be used to control or contradict the deed, except in the case of
mutual mistake.469
§ 13.05(c)(4). Boundary by Estoppel.
As described by the Utah Supreme Court in 2011,
“To . . . successfully invoke the doctrine of boundary by estoppel, a party must demonstrate: (1) that the record title
owner or her predecessor in interest made an affirmative misstatement that a given line was the true boundary between
the neighbors’ properties, (2) that the innocent party took affirmative action in reasonable reliance on this misstatement,
and (3) because of this affirmative action the innocent party would suffer sufficiently substantial injury that it would now
be unfair or unreasonable to enforce the record title boundary.”470
§ 13.05(c)(5). Boundary by Acquiescence.
A substantial line of authority relies upon the doctrine of acquiescence by adjoining landowners for a long period of time as being
sufficient to establish a boundary line, even though it does not correspond to the original true line. Acquiescence differs from practical
location in that no agreement is present. Instead, one party lays out the line and the other does not dispute it. It may or may not
require dispute or doubt as to the true line and may or may not require a holding for the full period of adverse possession.471
Four elements are required in order for a court to quiet title under the doctrine of boundary by acquiescence: “(i) occupation up
to a visible line marked by monuments, fences, or buildings, (ii) mutual acquiescence in a line as a boundary, (iii) for a long period of
time, (iv) by adjoining landowners.”472 Utah courts formerly required a fifth element, objective uncertainty about the true boundary,
but the Utah Supreme Court eliminated that requirement in 1990.473
The Utah Supreme Court has stated:474
The first element may be satisfied where land up to the visible, purported boundary line is farmed, occupied by homes
or other structures, improved, irrigated, used to raise livestock, or put to similar use. In evaluating whether this element
is satisfied, courts should consider whether a particular “occupation up to a visible line” would place a reasonable party
on notice that the given line was being treated as a boundary between the parties.
The second element is satisfied where neighboring owners “recognize and treat an observable line, such as a fence, as
469. Seamons v. Wiser, 462 P.3d 387 (Utah App. 2020).
470. Bahr v. Imus, 250 P.3d 56 (Utah 2011) (boundary by estoppel claim failed when it was shown that the record owner or predecessor did not make the
required affirmative misstatement).
471. RHN Corp. v. Veibell, 96 P.3d 935 (Utah 2004) (the original acquiescence in a fence line as the property line for over 20 years controlled, even though
the parties later acted as if the true line was correct); Salinas v. Piggott, 2001 Utah App. 144 (Utah App. May 3, 2001) (mutual acquiescence may be established
by silence); Mason v. Loveless, 24 P.3d 997 (Utah App. 2001) (acquiescence may be established by silence); Koller v. Godfrey, 1999 Utah App. 346 (Utah App.
Dec. 2, 1999) (boundaries established by deed do not take precedence over boundaries established by acquiescence); Wilkinson Family Farm, LLC v. Babcock,
993 P.2d 229 (Utah App. 1999) (boundary by acquiescence required parties to recognize fence as a boundary, not just as a barrier to control livestock); Edgell v.
Canning, 976 P.2d 1193 (Utah 1999) (boundary not fixed by acquiescence since there was no visible line marked by monuments, fences or buildings); Wood v.
Myrup, 681 P.2d 1255 (Utah 1984) (only under unusual circumstances would an acquiescence period of less than 20 years be sufficient). See also Halladay v.
Cluff, 685 P.2d 500) (Utah 1984); King v. Frank, 378 P.2d 893 (Utah 1963); Jensen v. Bartlett, 286 P.2d 804 (Utah 1955); Ekberg v. Bates, 239 P.2d 205 (Utah
1951); Brown v. Milliner, 232 P.2d 202 (Utah 1951); Glenn v. Whitney, 209 P.2d 257 (Utah 1949); Home Owners Loan Corp. v. Dudley, 141 P.2d 160 (Utah 1943);
Willie v. Local Realty Co., 175 P.2d 718 (Utah 1946); Nelson v. Da Rouch, 50 P.2d 273 (Utah 1935); Suitzgable v. Worseldine, 15 P. 144 (Utah 1887).
472. Ault v. Holden, 44 P.3d 781 (Utah 2002), quoting Jacobs v. Hafen, 917 P.2d 1078, 1080 (Utah 1996); In Argyle v. Jones, 118 P.3d 301 (Utah App. 2005),
the Utah Court of Appeals refused to find boundary by acquiescence, because (1) one of the parties was found to have simply occupied in silence, having given
no affirmative indication of acquiescence, and (2) one of the parties was found to have had a knowledge of the true boundary; Smith v. Sec. Inv. Ltd., 223 P.3d
451 (Utah App. 2009) (mutual acquiescence required to establish boundary by acquiescence using fence as boundary.); Pitt v. Taron, 210 P.3d 962 (Utah App.
2009) (action to establish boundary by acquiescence by virtue of fence denied because the parties did not occupy the property up to the monument/fence
boundary.); Martin v. Nielson, 2009 Utah App. LEXIS 59 (Utah Ct. App. 2009) (absent mutual acquiescence, there can be no claim of boundary by acquiescence
based upon fence boundary.).
473. Q-2, LLC v. Hughes, 368 P.3d 86 (Utah 2016) (once the statutory period has been met, the encroaching landowner’s possession ripens into legal title by
operation of law even though there has been no judicial action); Staker v. Maxfield, 785 P.2d 417 (Utah 1990); Anderson v. Fautin, 379 P.3d 1186 (Utah 2016)
(under boundary by acquiescence doctrine, just one of the adjacent owners’ occupation of land up to the visible boundary satisfies the occupancy requirement;
it is not necessary to show such occupancy by the other adjacent owner).
474. Bahr v. Imus, 250 P.3d 56 (Utah 2011) (citations omitted) (claim of boundary by acquiescence denied because of uncertainty over whether the 20-year
period had been fulfilled).
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the boundary line dividing the owner’s property from the adjacent owner’s property. This element is met where
neighbors do not “behave[] in a fashion inconsistent with the belief” that a given line is the boundary between their
properties. Failure by the record title owner to “suggest or imply” that the dividing line between the properties is “not in
the proper location” suggests acquiescence. Nonacquiescence in a boundary would be signaled where, for example, a
landowner notifies the adjoining landowner of her disagreement over the boundary, or takes action inconsistent with
recognition of a given line as the boundary, such as tearing “down significant portions of [a] fence and, without objection
by [the adjoining landowner] proceed[ing] to plant trees and shrubs, store firewood, and construct a chain link fence in
a different location.”
To satisfy the third element, an unbroken period of no less than twenty years must pass during which each of the other
elements is continuously met. To satisfy the fourth element, “the parcels involved” must be “contiguous.”
The Utah Supreme Court has also clarified that the standard of proof for the elements of boundary by acquiescence is clear and
convincing evidence, and that these elements may be proved objectively by the parties’ actions without having to show the parties’
subjective intent or state of mind.475
§ 13.05(c)(6). Boundary by Agreement.
In addition to adverse possession and boundary by acquiescence, parties may adjust a mutual boundary through the equitable
doctrine of “boundary by agreement” (which differs from entry into a formal boundary line agreement, discussed in the next section).
The Utah Supreme Court clarified the doctrine of boundary by agreement, including specific repudiation of the time element, in
Essential Botanical Farms, LC v. Kay.476
[T]he required elements of boundary by agreement are: (1) an agreement between adjoining landowners, (2) settling a
boundary that is uncertain or in dispute, (3) a showing that injury would occur if the boundary were not upheld, and (4)
where the doctrine is being invoked against successors in interest, demarcation of a boundary line such that a reasonable
party would be placed on notice that the given line was being treated as the boundary line between the parties.
****
In our prior cases, we have suggested that boundary by agreement also requires a showing of a passage of a long period
of time. We now repudiate that requirement. It has no place in a doctrine that turns on a showing of an express
agreement. Once such an agreement is proven, it may form the basis for an enforceable boundary–without respect to
the length of time in which the parties have embraced it.
§ 13.05(c)(6). Parcel Boundary Adjustment; Boundary Line Agreements.
Owners of adjoining properties may adjust their mutual boundary by means of a boundary line agreement (as described in Utah
Code § 57-1-45).477 Such boundary line agreements are not subject to any public notice, public hearing, or preliminary platting
requirement, planning commission review or recommendation or engineering review or approval.478
When recorded, a boundary line agreement “acts as a quitclaim deed to convey all of each party's right, title, interest, and estate
in property outside the agreed boundary line that had been the subject of the boundary line agreement or dispute that led to the
boundary line agreement.”479 A boundary line agreement has no detrimental effect on any easement that is recorded before the date
on which the agreement is executed unless the owner of the property benefitting from the easement specifically modifies the
easement within the boundary line agreement or a separate recorded easement modification or relinquishment document.480
§ 13.05(d). Boundaries Related to Water.
§ 13.05(d)(1). Title of Bed of Body of Water Determined by Question of Navigability.
Where a flowing or stationary body of water is given as a boundary in deeds, most authorities distinguish between navigable
and nonnavigable water. A call to a body of water, including tidal waters, creates five possibilities as to the boundary: high
475. Essential Botanical Farms, LC v. Kay, 270 P.3d 430 (Utah 2011).
476. Id. (citations omitted) (claim of boundary by agreement upheld).
477. Utah Code §§ 10-9a-103(46), 10-9a-524, 57-1-45.
478. Utah Code § 57-1-45(4).
479. Utah Code § 57-1-45(1).
480. Utah Code § 57-1-45(3).

410

watermark, low watermark, the meander line, the center line, the trend of the stream or the thread of the stream.
§ 13.05(d)(2). Title to Bed of Nonnavigable Stream.
If the stream or river is not navigable, as navigability is determined in that jurisdiction for the purpose of determining title
(but not for determining riparian rights), the title to the bed of the stream is in private hands.
§ 13.05(d)(3). Title to Bed of Navigable or Public Lake or Stream.
Title to the bed of navigable or public water can be publicly or privately held.481 Issues relating to ownership of lands abutting
public waters are discussed in greater detail in Chapter 9.
§ 13.05(d)(4). Title to Tide Lands.
The United States holds title to all coastal waters and the resources of the soil thereunder, except for what has been
relinquished by act of Congress.482
§ 13.05(d)(5). Ownership of the Seashore and Tidal Banks.
Land by the sea, between high and low watermark, and by rivers where the tide ebbs and flows, is vested in the state.
§ 13.05(d)(6). Rules as to Lakes Forming State Boundaries.
Should a lake lie between two states or nations the boundary line between them would be the center line of the lake, and
each would have title up to such center line. This may be changed by treaty or agreement.
§ 13.05(d)(7). Nonnavigable Lakes and Ponds.
If the body of water does not have an appreciable flowage current and is nonnavigable — that is, if it is a small lake or pond
and is natural in its origin — then the adjacent or littoral owners hold title to the center of the body of water under ordinary
conditions.483
§ 13.05(d)(8). Boundaries by Large Lakes and Ponds.
The boundary line of private ownership upon a large natural lake or great pond is the low waterline at which the water
usually stands when free from disturbing causes.
§ 13.05(d)(9). Public and Nonpublic Waters.
Some waters are considered public waters regardless of navigability.
§ 13.05(d)(10). Boundary by Artificial Body of Water.
A boundary line by a ditch or canal ordinarily extends the grant to the center line of the ditch, if the grantor’s title extends
so far and not further. A boundary by an artificial pond passes the land to the thread of the original stream.
§ 13.05(d)(11). Sale of the Bed Separate from the Shore.
It is possible for one who owns the bed of a body of nonnavigable or nonpublic water to convey title to the bed or even to
reserve title separate from the area not covered by water.
§ 13.05(d)(12). Determining Title to an Irregular Shore Line.
Courts disagree over whether the extent of shore frontage or the area of upland should govern a description purporting to
convey title to an irregular shoreline.
§ 13.05(d)(13). Private Deeds to the Foreshore.
Various rules are applied to determine ownership of the foreshore, when ownership of the upland is in several private
owners.

481. See Utah Stream Access Coal. V. VR Acquisition, LLC, 439 P.3d 593 (Utah 2019) (Holding that the Legislature was allowed to overturn the common law
ruling of the Utah Supreme Court in Conatser v. Johnson, 194 P.3d 897 (Utah 2008). In Conatser, the Court ruled that wading in the stream was allowed under
common law. Following Conatser, the Utah Legislature passed the Public Waters Access Act (Utah Code § 73-29-101 to -208) only allowing incidental toughing
of private property while floating in the stream or river).
482. U.S. v. Alaska, 521 U.S. 1 (1997) (submerged land beneath tidal waters within boundaries of federal reserves did not pass to state at statehood).
483. Monroe v. State, 175 P.2d 759 (Utah 1946).
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§ 13.05(e). Land Surveys.
§ 13.05(e)(1). Official Surveys.
Lines established by official surveys control over those made by private parties.
§ 13.05(e)(2). Government Surveys as Controlling.
As a general rule, government surveys, even though incorrect, are conclusive on private persons.484
§ 13.05(e)(3). Tracing Survey Lines Backwards.
If it is necessary to resurvey land in order to find lost lines or monuments, the original survey may have to be retraced, using the
field notes of the original surveyor.
§ 13.05(e)(4). Comparing Conflicting Surveys.
A resurvey does not affect rights previously vested. Where there is a conflict between the field notes of different surveys, the field
notes of the senior survey will prevail.
§ 13.05(e)(5). Influence of Field Notes.
A survey is to be located by the calls of its own field notes, and such notes cannot be varied by extrinsic evidence.
§ 13.05(e)(6). Control by Lines Marked or Surveyed.
The line actually run is the true boundary, provided the actual survey line can be found and identified as the one called for, and
prevails over maps, plats, and field notes.
§ 13.05(e)(7). Superiority of Calls for Monuments.
A monument is a tangible landmark, and monuments, as a general rule, prevail over courses and distances, for the purpose of
determining the location of a boundary, even though this means either the shortening or lengthening of a distance, unless the result
would be absurd and one clearly not intended, or all the facts and circumstances show that the call for courses and distances is more
reliable than the call for monuments.485
§ 13.05(e)(8). Adjoining or Adjacent Lands as Monuments.
The line of adjoining land may constitute a monument and control courses and distances, unless the call for such line was a mistake
or was based on conjecture, or the boundaries of the adjoining land are indefinite.
§ 13.05(e)(9). Courses and Distances.
Courses and distances control the lines of a survey in the absence of calls for natural or artificial monuments or lines, or in case the
monuments cannot be found, or in case the survey was erroneous.486
§ 13.05(e)(10). Control of Boundary Line Angle.
The angle of a boundary line will control as against a measurement of another boundary line, when it appears to have been the
intention of the parties to make the angle a controlling consideration.

484. Home Owners Loan Corp. v. Dudley, 141 P.2d 160 (Utah 1946); Henrie v. Hyer, 70 P.2d 154 (Utah 1937).
485. Clark v. Smay, 110 P.3d 140 (Utah App. 2005). The landowners contended that a monument only needed to be depicted on the subdivision plat map
and need not be expressly called to for the monument to control the location of the land’s boundaries. As a result, they argued that because a creek was depicted
on the subdivision plat map, the creek qualified as a called-to monument and, thus, the location of the creek controlled over the metes and bounds description.
The appellate court disagreed, finding that the creek was not mentioned as a point on, or course along, the subdivision boundary. It was only sketched onto the
subdivision plat map. Given the low-key nature of the creek’s depiction, it was reasonable to assume that the original subdivision developer intended for the
metes and bounds description to form the boundaries of the disputed land, unvaried by their position relative to the unmentioned creek. Thus, the trial court
correctly found that the metes and bounds description controlled because the creek, even if regarded as a natural monument, was not called to in any of the
pertinent legal descriptions. See also Halladay v. Cluff, 685 P.2d 500 (Utah 1984); LoSee v. Jones, 235 P.2d 132 (Utah 1951); Willie v. Local Realty Co., 175 P.2d
718 (Utah 1946); Finlayson v. Denver & R. G. W. R. Co., 172 P.2d 142 (Utah 1946); Home Owners Loan Corp. v. Dudley, 141 P.2d 160 (Utah 1943); Bullion Beck &
Champion Min. Co. v. Eureka Hill Min. Co., 103 P. 881 (Utah 1909).
486. LoSee v. Jones, 235 P.2d 132 (Utah 1951).
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§ 13.05(e)(11). Control by Corners.
Marked corners are conclusive and will control over courses and distances.487
§ 13.05(e)(12). Locating Lost Corners.
Location of lost corners does not create new boundaries. Lost or missing corners must be reestablished at the point where existing
evidence would indicate the original corner was located by the government survey, and must be reestablished with reference to the
United States Manual of Surveying Instructions.488
§ 13.05(e)(13). Parallel Lines.
Parallel lines are usually straight lines, but sometimes lines which are not straight are designated as parallel lines, such as a line
parallel to a winding river.
§ 13.05(e)(14). Locating Dividing Lines of Fractions of Sections.
Where the description of land in a deed calls for legal subdivision of a section of surveyed land, the quarter section corners being
lost and the section exceeding 640 acres in area, the division lines of the fractions of the section are determined by a division pro rata
of the lines of the section as they appear on the ground.
§ 13.05(e)(15). Detached and Block Surveys.
If a tract is part of a block, it must be so located, and can be located in no other way. If it is a separate survey, it must be located by
its own monuments, aided, if necessary, by the legal presumption that the lines were run as returned.
§ 13.06. Transfer Without Title: Government Vacation of Property
§ 13.06(a). In General.
Usually, vacation of property occurs when the property no longer is beneficial to the public under the original dedication or purpose
of the land. A county has the authority to vacate property as outlined by statute.489 When the public vacates or abandons a dedicated
road easement, the abutting owners normally acquire the interest. Owners on either side of the road generally acquire clear title to
the middle of that road.490
§ 13.06(b). Procedure.
Even where a substantial period of non-use of a public roadway has elapsed, no vacation occurs unless the specific statutory
requirements are met.491 A county may vacate property with or without a petition from the landowner, as long as proper notice is
given, and as long as the rights of adjoining landowners or public utility franchise rights are not impaired.492
§ 13.06(b)(1). Notice
Utah law requires notice to be given in order to vacate property. Where no notice was given, either to abutting landowners or to
the general public, the motion of county commissioners to vacate a county road was void, and the county road would continue to be
such until abandoned in accordance with statute.493
§ 13.06(b)(2). Adjoining Landowners’ Rights.
Property developers’ dedication of land for public rights-of-way in a plat of a subdivision gave a defeasible fee interest to the county
in the land dedicated for the road and, once the county vacated the road, the abutting property owner succeeded to the fee simple
487. Utah Code § 17-23-16(1). See also Ekberg v. Bates, 239 P.2d 205 (Utah 1951); Glenn v. Whitney, 209 P.2d 257 (Utah 1949).
488. Utah Code § 17-23-16(2)-(3).
489. Utah Code § 72-3-108.
490. Utah Code § 72-5-105(2)(a).
491. Henderson v. Osguthorpe, 657 P.2d 1268 (Utah 1982); Estate of Higley v. DOT, 2010 Utah App. LEXIS 136 (Utah App. 2010) (land dedicated for public
use can only cease to be such by formal vacation.).
492. Utah Code § 72-3-108.
493. See State of Utah v. Tooele County, 44 P.3d 680 (Utah 2002). See also Ercanbrack v. Judd, 524 P.2d 595 (Utah 1974).
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title of that land.494
§ 13.06(c). Estoppel.
The Utah Supreme Court has demonstrated reluctance to apply the doctrine of estoppel against the assertion of rights in a public
highway by a government entity, in harmony with the expressed will of the Legislature, which requires that statutory procedure be
followed strictly for the vacation of a public road. If the landowner has not substantially altered position in detrimental reliance on the
asserted non-use of the roadway by the public, estoppel should not be available to circumvent the statutory process.495

494. Falula Farms, Inc. v. Ludlow, 866 P.2d 569 (Utah App. 1993).
495. Western Kane County Special Serv. Dist. No. 1 v. Jackson Cattle Co., 744 P.2d 1376 (Utah 1987).
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CHAPTER 14 - FINANCING

§ 14.01. Installment Contracts, Contract for Deed, and Long-Term Land Contracts.
§ 14.01(a). Introduction.
As noted in Chapter 13, above, the installment contract is seldom used today in Utah, although there is a standard form of Uniform
Real Estate Contract on the website for the Utah Division of Real Estate. Because an installment contract raises serious problems,
some of which are noted below, it should be used only with caution. When used, the installment contract is a substitute for the
mortgage or deed of trust and may also be referred to as a long term land contract or a contract for deed. The Uniform Real Estate
Contract is disfavored among the members of the Utah Bar because of its drafting problems and the likelihood of litigation arising
from its language. The consensus of the Bar is that the purchase money mortgage or purchase money deed of trust, which fulfill the
identical economic function as the installment contract, are superior ways of handling any of the situations where an installment
contract might be used.
§ 14.01(b). Definition.
An installment contract is an agreement between the vendor and the vendee in which the vendee usually takes possession of the
real estate bargained for and the equitable title; and makes monthly installment payments of principal and interest until the full
purchase price is paid. The vendor holds legal title until the final payment is made at which time full title is conveyed to the vendee.
The term of the installment is determined by the parties. During the contract period the vendee has the duty to maintain the property
and make all payments in conjunction with that maintenance (e.g. taxes, insurance and repairs).
It is important to distinguish an installment contract from other types of contracts to purchase property, such as the Real Estate
Purchase Contract or REPC. A REPC is an executory contract that is sometimes referred to as an “earnest money agreement.” Such a
contract establishes the parties’ rights and liabilities during the period between the date of the bargain and the date of closing. At
closing, title passes to the purchaser and security agreements, if any, are consummated. Thus the difference lies in the fact that the
installment contract governs the parties through the life of the debt while the earnest money contract is completed at closing.1
§ 14.01(c). Objectives.
§ 14.01(c)(1). Vendor.
The installment contract was used historically by vendors because the remedy was theoretically automatic and favorable to vendors
upon the vendee’s default.2 In addition to the right to sue to recover unpaid payments and the right to convert the contract to a note
and deed of trust and pursue statutory foreclosure,3 the installment contract provides for a declaration of forfeiture, retaking of
possession of the property by an action in unlawful detainer,4 and keeping the payments made as liquidated damages. This entitles
the vendor to resell the property.5 Unfortunately this easy termination of the vendee’s interest without judicial proceeding or
foreclosure sale is more illusion than fact. Any number of things can happen that will cloud the vendor’s title and thus frustrate the
operation of the forfeiture.
§ 14.01(c)(2). Vendee.
The benefit of the installment contract to the vendee is the prospect of financing the purchase of real estate with little or no down
payment and liberal credit requirements. This is particularly appealing to vendees such as ranchers and farmers who have problems
with cash flow as well as low income vendees who cannot arrange conventional financing.
Though the vendee may receive benefits in terms of a low down payment, the vendee pays for it in terms of the hazards of this
1. For a detailed discussion of installment contracts or contracts for deed see Grant S. Nelson, Restatement of Mortgages Symposium: The Contract Deed as
a Mortgage: The Case for the Restatement Approach, 1998 B.Y.U. L. Rev. 1111 (1998).
2 .Bellon v. Malnar, 808 P.2d 1089 (Utah 1991) abrogated post hoc of judicial weighing of liquidated damages by Commercial Real Estate Inv., L.C. v. Comcast
of Utah II, Inc., 2012 UT 49, ¶ 38, 285 P.3d 1193, 1202; Fullmer v. Blood, 546 P.2d 606 (Utah 1976); Strand v. Mayne, 384 P.2d 396 (Utah 1963).
3. A mortgage may be required to be foreclosed through a judicial proceeding, UTAH CODE ANN. § 78B-6-901. A Deed of Trust may be foreclosed in a judicial
sale as a mortgage or in a private sale through the statutory power of sale, UTAH CODE ANN. § 57-1-23. Bellon v. Malnar, 808 P.2d 1089 (Utah 1991); Commercial
Real Estate Inv., L.C. v. Comcast of Utah II, Inc., 285 P.3d 1193, 1202 (Utah 2012) (Liquidated damages clause in installment contract is not subject to heightened
judicial scrutiny but is evaluated like other contractual provisions).
4. Detainer is available because the form provides that the vendee may be treated as a tenant at will.
5. Cole v. Parker, 300 P.2d 623 (Utah 1956); Perkins v. Spencer, 243 P.2d 446 (Utah 1952); Young v. Hansen, 218 P.2d 666 (Utah 1950); Croft v. Jensen, 40
P.2d 198 (Utah 1935); Malmberg v. Baugh, 218 P. 975 (Utah 1923); see Uniform Real Estate Contract, ¶ 16 A, [hereinafter cited as U.R.E.C.].

instrument. For example, since the legal title remains in the vendor, the vendee has to be concerned with other conveyances of the
same property by the vendor, the death of the vendor, or incompetence of the vendor, through bankruptcy, failure of the vendor to
pay income taxes, or failure of the vendor to make payments to senior lienors, subsequent judgments, etc.
§ 14.01(d). Drafting.
The installment contract is basically a contract that is subject to all the consideration to which other land sales contracts are subject.
The name of the parties who must sign the contract, the description of the land, payment clauses, acceleration clauses, etc. are all the
same whether you are drafting a land sales contract or an installment contract, but there are certain areas that are unique to the
installment contract which require particular consideration, many of which are set forth in below.
§ 14.01(e). Default.
When the vendee defaults under an installment contract the vendor has several traditional remedies such as (1) a suit for
installments due with interest, (2) specific performance of the contract, (3) damages for the breach of the contract, (4) foreclosure of
the vendee’s rights, (5) quiet title, and (6) rescission of the contract. The vendor also has the following remedies if he chooses to draft
them into the contract.
§ 14.01(e)(1). Forfeiture.
The forfeiture clause is found in every installment contract and is the most controversial and litigated part of the contract. Typically
the contract provides a “time is of the essence”6 clause and that when the vendee fails to comply with the contract, including the
obligation to pay promptly, the vendor has the option to declare the contract terminated, to retake possession of the premises without
legal process, and retain all prior payments as liquidated damages. The clause also releases the vendor from all further obligations
under the contract.7 The Utah courts have held that forfeitures are judicially enforceable. The vendor, however, should be aware that
the remedy of forfeiture is not favored by courts.8 Procedurally, if the vendor chooses to pursue the forfeiture remedy for breach of
the installment contract, at least three notices are required to start the proceeding.
§ 14.01(e)(1)(i). Notice of Intent to Declare the Forfeiture.
In a declaration of forfeiture the vendor must be wary of the possibility of waiver. Often the vendor will accept late payments from
the vendee without taking any action to declare a forfeiture. If this lenient attitude continues without any notice that the vendor will
require strict compliance with the terms of the contract, the courts will find that this behavior constitutes a waiver of the time
requirement and the vendor will be bound to accept the late payments.9 The courts have held that because of the lenient behavior of
the vendor, upon declaration of default, the vendee has a reasonable time within which he can cure the delinquencies.10 If, however,
the vendor has given the vendee clear and specific notice that no further delinquencies would be tolerated, and if this notice has been
given in adequate time to allow the purchaser to make up overdue payments, the vendor may be able to preserve its right of forfeiture.
For example, in Pacific Dev. Co. v. Stewart,11 under an installment contract for the sale of land, the vendee made occasional late
payments and sometimes missed payments completely. The vendor repeatedly demanded that the contract be paid up but assured
the vendee that he would not declare a forfeiture “at this time.” Finally after two years of such actions the vendor declared a forfeiture
and brought an action in unlawful detainer. The Supreme Court reversed the trial court’s holding that the vendor had waived the right
of forfeiture and held that “under the circumstances of this case we believe that the buyers ... were given a reasonable length of time
to clear themselves of the default.”12

6. See U.R.E.C., para 17.
7. See U.R.E.C., para 16 A.
8. See generally Leone v. Zuniga, 34 P.2d 699 (Utah 1934); Fuhriman v. Bissegger, 375 P.2d 27 (Utah 1962); Corporation Nine v. Taylor, 30 Utah 513 P.2d at
417 (Utah 1973); Collard v. Nagle Constr., Inc., 149 P.3d 348, 351-52 (Utah 2006) (affirming the lower court’s discretionary fashioning of an equitable remedy
even though the purchase conditions laid out in the Uniform Real Estate Contract were unfulfilled).
9. See generally Pearce v. Shurtz, 270 P.2d 442 (Utah 1954); Williamson v. Wanlass, 545 P.2d 1145 (Utah 1976); Paul v. Kitt, 544 P.2d 886 (Utah 1975).
10. Id. Contra Christy v. Guild, 121 P.2d 401 (Utah 1942).
11. 195 P.2d 748 (Utah 1948).
12. 195 P.2d at 751.
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§ 14.01(e)(1)(ii). Notice of Election of Remedies.
This notice is essential in a contract where there are optional remedies such as those provided by the Uniform Real Estate Contract13
and where the vendor is seeking actual damages rather than one of the drafted remedies. Utah courts have been strict with contracts
containing forfeiture provisions, holding that retention of payments indicates an election of remedy and forecloses any of the other
remedies under the contract or at law.14 In McMullin v. Shimmin15 and in Andreasen v. Hansen,16 the contracts contained forfeiture
provisions allowing the vendor “at his option” to retain an earnest money payment as liquidated damages. The courts, in giving strict
effect to the contractual provisions, held that failure to return the earnest money evidenced an election to accept the forfeiture and
precluded any action for actual damages regardless of the loss suffered. Therefore if the vendor wants to bring an action for actual
damages, e.g. when the installments paid are substantially less than the damage done, he must return all the payments made before
bringing the suit.17 This return of payments could be hard for a vendor to effect. especially if the vendee is irresponsible and there is
a chance that the vendor will not be able to get anything from the vendee on judgment. As a consequence, the vendor should include
in the contract a provision that clearly states the manner in which the election of remedy will be made.
§ 14.01(e)(1)(iii). Notice of Proceeding in Unlawful Detainer.
The vendee in a forfeiture action is treated as a tenant at will, giving rise to an action in detainer. The unlawful detainer action is
controlled by statute18 and requires particularity in its execution. This statutory action was held to be applicable to the vendor-vendee
relationship in Weyher v. Peterson.19 The operations of the unlawful detainer action include the following:
§ 14.01(e)(1)(iii)(A). Notice.
The act provides for notice of default and declaring the vendee a tenant at will. This declaration must be worded in the alternative,
e.g., tender the missed payment or quit the premises.20 It must also provide an appropriate time to cure the default. The act also
requires a notice to quit. This notice is absolutely required to give rise to a cause of action.21 In order to ease the severity of such a
summary action the courts have required strict compliance with the following nuances of this notice provision22 as found in Utah Code
§78B-6-805: personal service,23 certified or registered mail addressed to the tenant at the place of residence,24 deposit of a copy with
a person of suitable age and discretion at the vendee’s place of work or at the place of residence and mail a copy to the vendee,25
posting of notice in a conspicuous place on the vendee’s premises.26 Failure to strictly comply with these measures results in the loss
of the right to maintain the action. For example in Perkins v. Spencer27 the court held that notice left with the vendee’s wife was

13. U.R.E.C., para. 16.
14. Ralph L. Jerman, Recent Utah Developments on Forfeiture in Real Estate, 7 Utah L. Rev. 95, 104-6 (1960). See also Andreason v. Hansen, 335 P.2d 404
(Utah 1959), Justice McDonough, dissenting stated that he could not understand the confusion that plaintiffs had exercised their option when it was expressly
stated that they had no such intention.
15. 349 P.2d 720 (Utah 1960).
16. 335 P.2d 404 (Utah 1959).
17. In McMullin the court expressly reserved the question whether retention of the deposit would preclude an action for specific performance, but it would
certainly appear that the remedies are inconsistent. The option clause deals only with damages.
18. Utah Code §78B-6-802.
19. 399 P.2d 438 (Utah 1965).
20. See generally Callister v. Spencer, 196 P.2d 714 (Utah 1948); Erisman v. Overman, 358 P.2d 85 (Utah 1961).
21. Carstensen v. Hansen, 152 P.2d 954 (Utah 1944); Forrester v. Cook, 292 P. 206 (Utah 1930); American Holding Co. v. Hanson, 464 P.2d 592 (Utah 1970).
22. Van Zyverden v. Farrar, 393 P.2d 468 (Utah 1964); Forrester v. Cook, 292 P. 206 (Utah 1930).
23. Utah Code § 78B- 6-805 (1)(a).
24. Id. at (1)(b).
25. Id. at (1)(c).
26. Id. at (1)(d).
27. 243 P.2d 446 (Utah 1952).
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effective only against her and not against the vendee because no notice had been mailed to him personally. In Carstensen v. Hansen28
after a fruitless attempt at personal service was made, notice was mailed to the buyer. The court held that no unlawful detainer action
could be brought because there had been no deposit or posting of notice.
§ 14.01(e)(1)(iii)(B). Treble Damages.
The Unlawful Detainer statute specifies that the plaintiff is entitled to treble damages.29 The courts have indicated that such trebling
is mandatory; failure to so award is reversible error.30 The amount recoverable consists of the sum of the rents and profits or rental
value of the premises during the period of occupancy trebled.31 Rents owed before the termination are not subject to trebling.
§ 14.01(e)(2). Suit for Delinquent Payments.
This remedy is one of the alternatives to forfeiture that is provided for in the Uniform Real Estate Contract.32 Under this provision
the vendor can bring a suit for delinquent installments as often as they come due and collect reasonable attorney’s fees and other
court costs. The disadvantages of this remedy are that it requires litigation and time both of which the vendor is trying to avoid. Also
once a judgment against a typical vendee is secured, it may very well be that he cannot pay it. For these reasons this remedy is not
very helpful to the vendor with a typical defaulting vendee. It might, however, be of some benefit if the vendee is withholding
payments for an invalid purpose.
§ 14.01(e)(3).

Declaration of the Contract as a Note and Mortgage and Foreclosure of the Vendee’s Rights.33

This remedy allows the vendor the right to foreclosure and to the proceeds of the sale of the property with the additional right to
a deficiency judgment.34 To understand the reasons why this type of clause might be used consider the following.35
§ 14.01(e)(3)(i). Vendor.
Buyer’s equity in the property is far greater than the actual damages suffered by the vendor therefore the vendee will be allowed
restitution of the excess upon the declaration of default. If, however, the contract is declared a note and mortgage, the court will not
consider the amount that has been paid in by the vendee, thus the vendor will be able to keep all payments made. In addition to
retention of past payments the vendor may be able to obtain the remainder of the purchase price from the sale of the property
depending on the price at the foreclosure sale. If on the other hand, very little has been paid on a very lucrative contract, the contract
price can be preserved and enforced regardless of the actual value of the land. Two things must be considered by the vendor before
he declares the contract a note and mortgage. First, foreclosure requires a judicial proceeding as does a deficiency judgment. Second,
the judgments he does get may be meaningless, especially the deficiency judgment.
§ 14.01(e)(3)(ii). Vendee.
If the vendor treats the contract as a mortgage, he gives the vendee a great amount of protection. The vendee has all the rights
offered under a mortgage including the 180 day redemption period.36 This right is very important to the vendee since with it he can
sell the right of redemption. The transaction will allow the buyer of that right to tender all the payments due and take possession of
the property.

28. 152 P.2d 954 (Utah 1944).
29. Utah Code § 78B-6-811.
30. Eccles v. Union Pacific Coal Co., 48 P. 148 (Utah 1897).
31. Utah Code § 78B-6-811.
32. U.R.E.C., para 16 B.
33. U.R.E.C., para 16 C.
34. See Engstrom v. Bushne11, 436 P.2d 806 (Utah 1968).
35. See generally Lamont v. Evjen, 508 P.2d 532 (Utah 1973); Engstrom v. Bushnell,436 P.2d 806 (Utah 1968).
36. Utah R. Civ. P. 69C(d).
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§ 14.01(e)(4). Vendee’s Rights on Default.
§ 14.01(e)(4)(i). Reinstatement.
Utah courts have allowed a vendee, notwithstanding the default, a limited right to reinstate the breached installment contract.
Since the default clause is held not to be self-executing the vendor can exercise any of the options given him under the contract. He is
also not required to give the purchaser notice of default and a reasonable time to cure the default unless agreed upon in terms of the
contract.37 The Uniform Real Estate Contract provides that the vendee has thirty days after notice in which to remedy the default.38 In
determining what a reasonable length of time is, the court has looked at such factors as leniency and acceptance of late payments.39
Fuhriman v. Bassigger40 held that the defendant, who was of sub-normal intelligence, had not received sufficient notice of default.
The court allowed the vendee sixty days to cure the contract by paying all the amounts due to the court. Because the issue of
reasonable time can always be litigated, the vendee can force the vendor into litigation which will defeat the quick remedy the vendor
anticipated in using the installment contract.
§ 14.01(e)(4)(ii). Restitution.
In a historic decision41 the Utah courts relaxed the long-standing rule against granting equitable relief for the breaching vendee.
Until 1923 a vendee in default had to forfeit all payments made to the vendor regardless of how excessive they may have been
compared to the actual damage done.42 Then in Malmberg v. Baugh,43 the courts held that the vendee could recover any amounts
paid in excess of the vendor’s damage. This case, however, did not deal with an express forfeiture clause such as the ones found in
the approved form Uniform Real Estate Contract. It was not until 1952 in Perkins v. Spencer,44 that the court ruled on an express
forfeiture clause. In that case the plaintiffs purchased a home from the vendor/defendant for $10,500. They made payments of $2,725
but were unable to pay the full purchase price. The defendant vendor served a notice to vacate only six months after they had taken
possession. The court held that “to permit the vendors to insist upon payment of the entire balance or forfeit the contract and retain
the whole $2,725 would allow an unreasonable and exorbitant recovery to them and impose a hard and arbitrary penalty upon the
vendee.”45 The vendor was only allowed to retain damages ordinarily recoverable for breach of this type of contract. The Utah court
since Perkins has ruled that it will enforce express forfeiture clauses unless it finds that the forfeiture would be so “grossly excessive
in relation to any realistic view of loss that might have been contemplated by the parties that it would so shock the conscience that a
court of equity would refuse such forfeiture.”46 The courts through a number of cases have set down guidelines that help in
determining how much, if any, the vendee is entitled to. The court considers the following factors: Has the vendor indulged in sharp
practices?47 Would the vendor’s retention of the payments cause unconscionable and oppressive results? The courts have used a
twofold test to determine the actual monetary amount that may be recouped to the vendee. There must be an actual disparity
between the damage done to the vendor and the amount paid by the vendee. In Perkins the court established that damages should
be determined by the loss of advantage bargain,48 any damages to or depreciation of the property,49 any decline in value due to a
37. Lamont v. Evjen, 508 P.2d 532 (Utah 1973). For a Utah Supreme Court case upholding the right to reinstatement see Call v. Timber Lakes Corp, 567 P.2d
1108 (Utah 1977). But see Johnston v. Austin, 748 P.2d 1084, 1089 (Utah 1988) (“Accordingly, notice of default and a reasonable time to cure the default are not
required unless the parties agree to such terms or absence of such notice and time to cure would be unconscionable. To the extent that LaMont and Hansen may
be inconsistent with this ruling, they are expressly disavowed.”).
38. U.R.E.C., para 16 A.
39. Id.
40. 375 P.2d 27 (Utah 1962).
41. Malmberg v. Baugh, 218 P. 975 (Utah 1923). See also Brigitte M. Bodenheimer, Forfeitures Under Real Estate Installment Contracts in Utah, 3 Utah L.
Rev. 30 (1952).
42. See Bodenheimer, at 30 (summary of Utah law prior to 1923).
43. 218 P. 975 (Utah 1923).
44. 243 P.2d 446 (Utah 1952).
45. Id. at 452-3.
46. Jensen v. Nielsen, 485 P.2d 673, 674 (Utah 1971); accord Strand v. Mayne, 384 P.2d 396 (Utah 1963); Jacobsen v. Swan, 278 P.2d 294 (Utah 1954).
47. Andreasen v. Hansen, 335 P.2d 404 (Utah 1959). See also Weyher v. Peterson, 399 P.2d 439 (Utah 1965).
48. Cole v. Parker, 300 P.2d 623 (Utah 1956). The court, finding that the plaintiffs had failed to prove the fraud alleged by them, allowed forfeiture of the full
amount of a large down payment. In doing so it made clear that under the “loss of bargain” element of the test announced in Perkins, the price agreed upon
would be controlling for the purpose of determining whether a forfeiture provision constitutes a penalty.
49. Peck v. Judd, 326 P.2d 712 (Utah 1958).
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change in the market value of the property, and a change in the fair rental value during the period of occupancy. “The total of such
sums would be deducted from the total amount paid in, plus any improvements for which it would be fair to allow recovery,50 and any
remaining difference awarded to the plaintiff.”51
Another part of the test is that the difference must be unconscionable and “shock the conscience” of the court. For example, the
court held in Jensen v. Nielsen52 that the payments made equaled $20,000 while the actual damage was only $19,600. The excess was
not found to be unconscionable. In Jacobson v. Swan,53 payments were more than $3,100 over the actual damages. Restitution was
allowed. In Weyher v. Peterson,54 the court found no inequity in refusing to allow the vendee to recover some of his payments when
it was determined that the rental value and damages, totaling $10,505, exceeded the $9,387 that the vendee had paid in. In Kay v.
Wood,55 the dissent claimed that his “conscience was shocked” when he found a forfeiture of $14,690.29. The case was affirmed
because of an incomplete record. The vendee must be aware that the court’s conscience is not easily shocked. The amount forfeited
is not determinative, but the court looks to the totality of the situation. In Strand v. Mayne,56 the vendees, under an installment
contract for the sale of property, made payments of over $19,000 on a $41,500 purchase price. They spent an additional $9,500 on
repairs of the premises. In an action for restitution the Utah Supreme Court held that the damage to the vendor exceeded the
payments for the same period and “clearly shows that the amount vendees have lost under the forfeiture provision is not
unconscionable.”57 Fullmer v. Blood58 held that forfeiture of property on which $12,000 was paid on a $48,000 purchase, where the
purchaser had possession for five years, was not unconscionable in that it represented slightly more than interest at 6% on the original
price. Most of the restitution cases cited used the traditional Perkins test to establish damages, but the courts have been susceptible
to variations. For example, in Jensen v. Nielsen59 the court used capital value along with the rental value while Fullmer v. Blood60 used
interest value rather than rental value. In Weyher v. Petersen61 the court used the fair rental value of the property during the period
of the purchaser’s occupancy plus incidental damages such as repairs and a sales commission upon resale to establish the vendor’s
damages. In a Utah Supreme Court case, Johsnon v. Carman,62 the court addressed the problem of formulating damages. After
considering the Perkins test they concluded that “although these are reasonable factors to determine damages, they were not meant
to be a rigid formula to be applied mechanically in every case. In determining equitable damages, the trial court may use whatever
factors it finds most appropriate to achieve justice.”63 In that case the court used interest value rather than the “speculative fair market
value.”
With the formulation of damages open to any combinations of factors that a court in equity will allow, the question of restitution
is always a potential area of litigation. This, of course, makes the installment contract even less attractive to the vendor than he might
have considered. One additional problem exists that should be taken into consideration. Since restitution is an action in equity, the
vendee’s rights can only be cut off by court adjudication, laches, or the appropriate statute of limitation. Therefore, even if the vendor
retakes possession of the land and resells it to a bona fide purchaser, the vendee can still sue for restitution at a later date.64

50. Weyher v. Petersen, 399 P.2d 438 (Utah 1965) (the court held that voluntary improvements must be forfeited).
51. Perkins v. Spencer, 243 P.2d 446, 451-2 (Utah 1952).
52. 485 P.2d 673, 675 (Utah 1971).
53. 278 P.2d 294 (Utah 1954).
54. 399 P.2d 438 (Utah 1965).
55. 549 P.2d 709 (Utah 1976) (dissenting opinion).
56. 384 P.2d 296 (Utah 1963).
57. Id. at 398.
58. 549 P.2d 606 (Utah 1976).
59. 485 P.2d 673 (Utah 1971).
60. 549 P.2d 606 (Utah 1976).
61. 399 P.2d 438 (Utah 1965).
62. 572 P.2d 371 (Utah 1977).
63. Id. at 374.
64. See generally Jensen v. Nielsen, 485 P.2d 673 (Utah 1971) (the buyer defaulted on a land sale contract in December 1961 and vacated the property in
July 1962. Two and one-half years later the buyer brought an action for restitution. The suit was finally decided in May 1977, nearly ten years after the vendee’s
default).
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§ 14.01(e)(4)(iii). Vendee’s Constitutional Rights on Default.
The foreclosure procedure and power of sale in mortgages and deeds of trust have been critically questioned in light of the due
process clause of the Fourteenth Amendment.65 The main concerns are those of notice and hearing. Although the forfeiture in
installment contracts has not been constitutionally challenged in Utah, its propriety is very much involved with the outcome of the
notice and hearing quandary that surrounds foreclosure. If the due process clause were found to be applicable to forfeiture, it is clear
that many of the contract provisions for notice do not meet the strict standard articulated by the Supreme Court in Mullane v. Central
Hanover Bank & Trust Co.66 Since the notice they provide may not be “reasonably calculated to reach those who could easily be
informed by other means at hand,”67 it is likely that they will be held unconstitutional. The hearing standard is not so clear. There is,
however, a strong probability that on the merits the total absence of a presale hearing would also be unconstitutional.68
§ 14.01(f). Escrow.
If an installment contract is used, an escrow agreement should be used to maximize security and eliminate title conveyance
problems. The vendor should execute the agreed form of deed (whether a general or special warranty deed) conveying the property
to the vendee and the vendee should execute a quitclaim deed to the property and both these instruments should be put in the trust
of a neutral third party, the escrow agent, with express instructions. On completion of the contract the escrow agent will be instructed
to deliver the agreed form of deed to the vendee; or, on default, the agent will deliver the quitclaim deed to the vendor.
An escrow agreement does not purport to be a panacea for the pains of an installment contract, but it does offer specific benefits
to both the vendor and the vendee.
§ 14.01(f)(1). Vendee’s Interests.
Of paramount interest to the vendee is the conveyance of clear legal title at the moment the last payment is made. Since the
vendor retains legal title to the property as security, any number of things can happen that could prevent conveyance, particularly if
an escrow, as described above, is not used. For example: death of the vendor does not terminate the contract, but the property will
pass either by the decedent’s will or by the laws of in-testacy. On completion of the contract the vendee will have to gather the
vendor’s heirs or legatees in order to compel conveyance. Complication might arise if the vendee cannot determine who the legatees
are or how many exist. Appointment of guardians for minor heirs or legatees can exacerbate the dilemma.69 Also, if the vendor should
move out of the state or assign the interest in the contract to someone out of state, the vendee may have difficulty getting the vendor
or assignee to convey title. A properly executed escrow agreement can address at least some of these problems, as the escrow
agreement is likely to survive the death of the vendor.
§ 14.01(f)(2). Vendor’s Interests.
The vendor’s interests include the right to the quit claim deed in escrow. On default the vendor can record the quit claim deed and
clear title to the property in the possession of the vendee. The vendor also has the added security of the escrow agent’s ability to
monitor the payments. This can be beneficial on declaration of default because the vendor will have the escrow agent’s verification
that forfeiture is justified.
§ 14.01(g). Recording.
§ 14.01(g)(1). Vendor.
Under an installment contract the vendor should anticipate a high default rate among vendees. It is to the vendor’s advantage that
the contract not be recorded so that the vendor can quickly resell to other purchasers without the necessity of a judicial proceeding
to remove a title cloud posed by a recorded contract. If the vendee attempts to protect its interest by recording the contract and then

65. See David A. Leen, et al., Due Process and Deeds of Trust — Strange Bedfellows, 48 Wash. L. Rev. 763 (1973); Grant S. Neslon, Deed of Trust Foreclosure
Under Powers of Sale — Constitutional Problems — Legislative Alternatives, 28 J. Mo. B. 428 (1972). James M. Pedowitz, Current Developments in Summary
Foreclosure, 9 Real Prop. Prob. & Trust J. 421, 425-31 (1974); Comment, The Constitutionality of the California Trustee’s Sale, 61 Cal. L. Rev. 1282 (1973);
Comment, Due Process Problems of Mississippi Power of Sale Foreclosure, 47 Miss. L. J. 67 (1976); Comment, Notice Requirements of the Nonjudicial Foreclosure
Sale, 51 N.C. L. Rev. 1110 (1973); Comment, Power of Sale Foreclosure After Fuentes, 40 U. Chi. L. Rev. 206, 217-20 (1972).
66. 339 U.S. 306 (1950).
67. Id. at 319. See Ricker v. United States, 417 F. Supp. 133 (D. Me. 1976); Turner v. Blackburn, 389 F. Supp. 1250 (W.D. N.C. 1975); Law v. United States, 366
F. Supp. 1233 (N. D. Ga. 1973).
68. See United States v. White, 429 F. Supp. 1245 (N. D. Miss. 1977); Risker v. United States, 417 F. Supp. 133 (D. Me. 1976); Turner v. Black, 389 F. Supp.
1250 (W.D. N.C. 1975).
69. Utah R. Civ. p. 17 (b) (if litigation is required the minor will have to have a guardian ad litum appointed).
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goes into default, a statement or affidavit recorded by the vendor of the default will not be sufficient to clear the title. If the vendor
cannot cajole the vendee into delivering a quit-claim deed, the vendor will be faced with a quiet title action or some other judicial
proceeding to regain a marketable title. The vendee, for settlement purposes, may very well be able to demand more than what the
vendee has invested in the property as the price for the quitclaim deed. Vendor can try to eliminate problems with clouding title by
attempting to prevent the recording of the contract. The vendor might refuse to acknowledge the parties’ execution of the contract,
keep all copies of the contract (it is recommended that all parties retain copies of whatever final contract they have signed), or include
a provision in the contract making recording grounds for default.70 These methods of discouraging recordation work with varying
degrees of success. The most important factor concerning their workability is the lack of sophistication of the vendee coupled with
the failure to consult an attorney. If the vendee does seek legal advice, the lawyer will help the vendee overcome the first two
strategies of the vendor and the vendee will undoubtedly record something to provide public notice of the contract. The contractual
provision could be void because it is against public policy.71 Nevertheless, even unenforceable contractual provisions may discourage
some vendees from recording.
§ 14.01(g)(2). Vendee.
Recording of the installment contract by the vendee can prevent many title problems as it imparts notice to all persons of the
contents of the recorded document;72 note, however, that few if any buyers record their contracts. If the vendee makes no title search,
executes an installment contract, and makes substantial payments on the contract, the vendee may find that its interest in the
property is in jeopardy because another party has recorded a lien or mortgage concerning the property. Since the contract is
unrecorded, the vendee he could lose its interest to subsequent liens or mortgages that were recorded first.73
§ 14.01(g)(2)(i). Constructive Notice.
A vendee with an unrecorded contract may use the defense of constructive notice against subsequent purchasers. Constructive
notice is given by actual possession or any other set of circumstances that would put a reasonable person upon inquiry to ascertain
what interest is held by the vendee in possession even though the uniform real estate contract is unrecorded.74 Yet, even notice of
this type does not totally secure the vendee’s interest. In order to perfect title the vendor will have to litigate the claim. This is usually
done through a quiet title action. Recording, on the other hand, presents a presumption of delivery which can be defeated only by
clear and convincing evidence.75
§ 14.01(g)(2)(ii). Ways of Recording.
Some vendors will try to prevent recording of the vendee’s installment contract.76 Most of the vendor’s efforts to prevent
recordation can be easily circumvented. For example the vendee might record an affidavit concerning the transaction, referring to the
installment contract, and attach it as an exhibit; record an affidavit that incorporates all the essential terms of the contract including
the legal description and the parties; or record an acknowledged assignment of the vendee’s interest to a strawman and then reassign
the interest back to the vendee. The vendee should be aware that in Utah the first two methods might not be valid under the recording
statute and thus convey no notice. Though the proposition has not been tested in the courts, it has been contended that a recorder
who adheres strictly to the statute and its definitions could refuse to record evidence of a contract.
§ 14.01(g)(2)(iii). Federal Tax Liens.
One area where recording coupled with a careful title search can save the vendee a great deal of risk is that regarding a Federal
Tax Lien. The potential problem lies in the fact that if the vendor is delinquent in payment of the federal taxes, the government may
70. See Norton v. Fuller, 68 Utah 524, 251 P. 29 (1926).
71. See Nelson & Whitman, The Installment Land Contract — A National Viewpoint, 1977 B.Y.U. L. Rev. 541, 571 (1977), Warren, California Installment Land
Sales Contracts: A Time for Reform, 9 U.C.L.A. L. Rev. 608, 629 (1962).
72. Utah Code § 57-3-102.
73. Utah Code §§ 57-3-102 and 57-3-103.
74. See Utah Code § 57-3-102. See also Pioneer Builders Co. of Nevada v. K D A Corp., 292 P.3d 672, 675 (Utah 2012); Olsen v. Park Daughter Inv., 511 P.2d
145 (Utah 1973); Salt Lake, Garfield & W. Ry. v. Allied Materials Co., 291 P.2d 883 (Utah 1955); Mathis v. Madsen, 261 P.2d 952 (Utah 1953); Davis v. Sperry, 288
P.3d 26 (Utah Ct. App. 2013) (knowledge of litigation over property could have given defendants constructive notice in a way to defeat their status as bona-fide
purchasers); Pioneer Builders Co. of Nev. v. K D A Corp., 292 P.3d 672 (Utah 2013) (holding that leases which have been recorded regarding certain property in
combination with unexpected improvements on the property do not provide constructive notice of unrecorded leases on that property).
75. Controlled Receivables v. Harman, 413 P.2d 807 (Utah 1966); Hoggan v. Fleming, 2010 UT App 195 (Utah 2010).
76. Norton v. Fuller, 251 P. 29 (Utah 1926).
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obtain a lien on “all property and rights to property whether real or personal, belonging to the taxpayer.” The lien is applicable against
“any purchaser, holder of a security interest, mechanics lien or, or judgment lien creditor until notice thereof ... has been filed.”77 Thus,
for example, if a vendee, without actual knowledge of the unrecorded lien, records the contract prior to the filing of the tax lien the
title to the land will not be encumbered by that lien. In most situations the vendee will be protected by the recording act from the tax
liens that are unfiled or arise after execution of the contract. Constructive notice will probably not be sufficient to protect the vendee
from tax liens arising after the execution of the installment contract. Under the Federal Tax Lien Act protection of the contract vendee
as a purchaser is conditioned upon having taken whatever action is required under local law to protect the interest against a
subsequent purchaser without actual notice. Since the constructive notice only applies to purchasers who are put on inquiry, it is
probable that such notice is not enough to defeat a tax lien.
§ 14.01(h). Bankruptcy.
If the vendor goes into bankruptcy, Section 365 of the Bankruptcy Code78 provides that the trustee under that procedure has the
option of either honoring or rejecting executory contracts.79 Although we are not aware of cases on point it appears that the courts
will probably hold that the installment contract for the sale of land is an executory contract. The application of the Act will leave the
vendee “with a claim for damages instead of a home.”80
§ 14.01(i). Mortgaging One’s Interests.
As the vendee makes payments under the contract, it builds up valuable equity which it may want to use as security for a loan.
Functionally a mortgage on a vendee’s interest is the economic equivalent of a second mortgage. Although Utah has not dealt with
the status of parties under such a mortgage situation, many states have held that the vendee’s interest is mortgageable.81 The real
legal problems arise when the vendee defaults on payments under the contract. The most interesting question then is, what are the
rights of the vendee’s mortgagee? If the vendor is prompt in making a declaration of forfeiture, the interests of the mortgagee could
be completely cut off. On the other hand, the mortgagee could either pay off the vendor and take an assignment of the interest and
then forfeit the vendee’s rights; or the vendor could foreclose under his mortgage and take what it can get from the foreclosure sale.
In either case the position of the mortgagee is tenuous at best.
§ 14.01(j). Assignment.
The Utah courts have had little problem in validating the vendee’s right to assign a contract for the sale of land.82 If under such an
agreement the assignees promise to discharge the assignor’s obligation under the contract, a duty arises on the part of the assignees
to the vendor to perform that promise.83 As creditor-beneficiary the vendor of real property can recover a judgment against either the
assignee or the assignor or against each of them on the vendee’s obligation under the assigned contract.84 If there is no restriction
against the assignment the courts have held that any assignment is enforceable. But if the contract contains language that restricts
assignment, there appear to be some factors that must be considered in determining its validity. The case of Murray First Thrift & Loan
Co. v. Stevenson85 considered many of these assignment problems. In this case a third party was sold some land owned by Stevenson
under a real estate contract which contained a promise by the vendee that he would not assign the contract without written
permission of the vendor. The vendee then borrowed money from the Murray First Thrift and secured the loan with an assignment of
the contract. The vendee went into bankruptcy. The bank tendered to Stevenson the amount due under the contract and demanded
title to the property. In a suit for declaratory judgment the court held in favor of the bank on two theories: First, the breach of the
restriction was not grounds for a forfeiture but was only a breach of a covenant which at the most gives rise to an action for damages;
77. I.R.C. § 6321.
78. 11 U.S.C. § 365.
79. Id. See also In re New Yorker Investor Mut. Group Inc., 143 F. Supp. 51 (S.D.N.Y. 1956); In Re Philadelphia Penn Worst Co., 278 F. 2d 661 (3d Cir. 1960);
Gulf Petroleum, S. A. v. Collozo, 316 F. 2d 257 (1st Cir. 1963).
80. But see In re Booth, 19 BR 53 (1982), which reaches the opposite conclusion. An installment contract is not an executory contract but instead is a lien
akin to a mortgage. This decision was rendered by a Utah bankruptcy court.
81. See Davis & Son v. Milligan, 6 So. 908 (Ala. 1889); Stannard v. Marboe, 198 N.W. 127 (Minn. 1924); Fincher v. Miles Homes of Mo. Inc., 549 S.W. 2d 848
(Mo. 1977) (en banc).
82. See generally, Prudential Fed. Sav. and Loan Ass’n v. King, 453 P.2d 697 (Utah 1969); Blair Ent. v. M-B Super Tire Mkt., Inc., 499 P.2d 1294 (Utah 1972).
83. Prudential Federal Sav. and Loan Ass’n v. King, 453 P.2d 697 (Utah 1969).
84. Id.
85. 534 P.2d 909 (Utah 1975).
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Second, the assignment was only for security purposes and thus not covered by the contract restriction. The court held that in this
type of an assignment the vendee should have the option of paying the amount that the vendee owes the lender, and if he fails to
take that course, the lender succeeds to the vendee’s position under the contract and would be liable for the payments still due.86 The
drafter of a restriction of assignment clause must specify that an assignment would be grounds for forfeiture, or merely grounds for
recovery of damages, whichever he wishes. If he wishes to make an assignment grounds for a forfeiture, he must draft the clause so
as to harmonize it with public policy considerations favoring alienability of land. He should specify whether or not assignments for
security purposes are covered.
§ 14.01(k). Status of Title.
The status of the title is of critical concern to all involved.
§ 14.01(k)(1). Vendee.
The vendee should require at least two title searches to establish the existence of clear marketable title in the vendor. If prior liens
or encumbrances are found, the vendor should be given time to clear title or provision should be made for the vendee’s payments to
be applied first to the liens or encumbrances until they are cleared.87 Along with the title search the vendee should require that the
vendor provide a title insurance policy to guarantee the title authenticity. The second title search should be made upon the payment
of the final installment. This will provide the vendee with the added assurance that no encumbrances have attached during the
executory period and that he is taking a good marketable title.
§ 14.01(k)(2). Vendor.
The vendor is not required to have marketable title during the executory period of the contract. If the contract stipulates that
marketable title will pass to the vendee, it has until closing to perfect title.88 If, however, it appears that the vendee cannot possibly
acquire a marketable title by the time the last installment is paid, the vendee is released from its duty to pay and has a suit for breach.
If the title is not marketable during the pendency of the contract and it appears that it can still convey a marketable title, the vendor
can demand performance.
§ 14.01(l). Conclusion.
In the last analysis the installment contract appears to offer everything but guarantees nothing. The trend in other jurisdictions
indicates that the courts are increasingly applying mortgage and deed of trust principles to installment contracts. Under such a theory
the rights of the parties are clearly established in the law. As it stands the installment contract is full of ambiguities and uncertainties.
§ 14.02. Mortgages and Deeds of Trust.
§ 14.02(a). Secured Transactions in Real Property.
All types of secured transactions involving real property create an interest in real property in order to secure the performance of an
obligation. The most common secured obligation is the repayment of a loan for the purchase of a parcel of property. The real property
being purchased is made security for the loan.
The following are the most frequent secured transactions found in Utah. They are all voluntarily created interests.89
The mortgage, though not used in Utah as often today as in earlier times, is still an important security instrument. In Utah and
elsewhere the mortgage is sometimes used as a generic term for secured transactions in land. The deed of trust, covered extensively
in the Utah Code, is a commonly used security instrument.90 The installment land contract is the most commonly used substitute for
the mortgage or deed of trust as a land financing device. The deed absolute in form but intended as a mortgage is another common
land financing device.
The equitable mortgage is a transaction which fails to satisfy the requirements of a legal mortgage but is treated as a mortgage in
equity. Equitable mortgages also include deeds absolute (sometimes referred to as “deeds in a box”) that are intended as security in

86. Id.
87. See also U.R.E.C., para 7, 13.
88. See generally Hall v. Fitzgerald, 671 P.2d 224 (Utah 1983).
89. The following are involuntary security interests created by operation of law: (a) tax and assessment liens, (b) mechanic liens, and (c) equitable liens, such
as vendors’ and vendees’ liens created by either statute or application of equitable principles.
90. Utah Code §§ 57-1-19 to 57-1-44.
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situations where the security agreement is made orally.91
§ 14.02(b). The Mortgage.
§ 14.02(b)(1). Lien Theory.
At early common law the mortgagee received title subject to defeasance by a condition subsequent; that is, payment of the debt
by the mortgagor caused title to revert to him. However, in Utah no title passes by the mortgage.92 The Utah Supreme Court in 1948
held that Utah, like most other states, has long been recognized as a “lien theory” state. A mortgage in Utah does not vest title in the
mortgagee but merely creates a lien in the mortgagee’s favor.93 The rule that a mortgage does not vest title in the mortgagee is derived
from Utah statutory law.94
§ 14.02(b)(2). The Power of Sale in a Mortgage.
The mortgagee’s traditional remedy when a default by the mortgagor occurs is foreclosure by judicial sale. Today, however, the
laws in many states provide that upon default the mortgagee shall have the power to sell the property without a judicial proceeding.
The mortgagee conveys the mortgagor’s title to the purchaser as the mortgagor’s attorney in fact. Utah law does not provide for
“power of sale” arrangements in mortgages. However, there appears to be no policy reason for not including a “power of sale”
provision similar to that found in the deed of trust statute.95 It can be argued that even though the power of sale is neither provided
for in Utah mortgage law nor prohibited by the “one action” rule (since the exercise of the “power of sale” is not an action at law),
one should be able to include the “power” in a Utah mortgage agreement. As it currently stands, Utah’s statutory “one action” rule
provides most of the law pertaining to mortgage enforcement. That code section provides that there can be one and only one “action
for the recovery of any debt or the enforcement of any right secured solely by mortgage upon real estate which action must be in
accordance with the provisions of the chapter.”96 The sections of that chapter apparently limit mortgage enforcement to judicial
actions.97
§ 14.02(b)(3). Different Types of Mortgages.
§ 14.02(b)(3)(i). Purchase Money Mortgages.
The purchase money mortgage arises where the vendee’s acquisition of real estate is financed by either the vendor or a third party
lending institution. Purchase money mortgages in favor of a vendor or third party lender have priority over all earlier claims arising
against the mortgagor/vendee attaching to the property before or upon acquisition.98 In situations where both the vendor and third
party lenders have participated in the financing of the acquisition, if both mortgages are properly recorded the vendor’s purchase
money mortgage will have priority over that of the lender.99 Where the mortgagee/lender does not provide an acquisition loan but
rather lends money on real estate already owned by the borrower/mortgagor, a non-purchase money mortgage is created.100
§ 14.02(b)(3)(ii). Construction Loans.
The construction of many building projects involves the processing of loans secured by construction mortgages. The lender takes
an interest in the land and building as security for the loan. Lenders have developed numerous ways to insure that the amount
advanced is, in fact, used for improvements on the construction site. Among these is a method commonly called “progress payments.”
91. Bybee v. Stuart, 189 P.2d 118 (Utah 1948).
92. General Glass Corp. v. Mast Constr. Co., 766 P.2d 429, 432 (Utah Ct. App. 1988).
93. Bybee v. Stuart, 189 P.2d 118, 123 (Utah 1948), U.S. v. Loosley, 551 P.2d 506 (Utah 1976).
94. Compare Utah Code §§ 57-1-14 and 78-40-8.
95. Utah Code § 57-1-23.
96. Utah Code § 78B-6-901; City Consumers Servs. v. Peters, 815 P.2d 234 (Utah 1991)
97. Id. See Utah Code § 78B-6-901-907; Timm v. Dewsnup, 86 P.3d 699 (Utah 2003); State Bank of Lehi v. Woolsey, 565 P.2d 413 (Utah 1977); Machock v.
Fink, 137 P.3d 779 (Utah 2006) (statutory one-action rule does not apply to actions against guarantors or prohibit the bringing of a breach-of-guaranty action
prior to foreclosure of a trust deed).
98. Diversified Holdings, L.L.C. v. Turner, 63 P.3d 686 (Utah 2002); Butler v. Wilkinson, 740 P.2d 1244 (Utah 1987).
99. Anderson v. American Savings & Loan, 668 P.2d 1253 (Utah 1983); Homeside Lending, Inc. v. Miller, 31 P.3d 607 (Utah Ct. App. 2001).
100. Featherstone v. Emerson, 45 P. 713 (Utah 1896).
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With this method funds are advanced as specific stages of construction are completed. Another method is called the “voucher system”
where the builder is required to pay workers and suppliers directly and then present those bills, marked paid, to the lender for
reimbursement. This method can lead to the contractors submitting bogus “paid” bills in order to draw additional cash. To solve this
problem the lender can require that the bills be presented directly from the workers and the material suppliers for payment. Ordinarily
a construction loan must be repaid at the completion of construction. If a project contains numerous buildings or homes, the portion
of the construction loan representing that particular unit is repaid with a portion of the sale proceeds as each structure is completed
and sold or refinanced. If the developer has acquired the land on which it is building with a land sales contract, mortgage, or deed of
trust, the documents will generally require the developer to pay a fixed amount for each parcel or lot sold and will obligate the vendor
to release the lien against that lot upon payment.
§ 14.02(b)(3)(iii). Wrap-Around Mortgages.
A wrap-around mortgage is a second mortgage securing a promissory note, the face amount of which is the sum of the existing
first mortgage liability plus the cash or equity advanced by the lender. The wrap-around borrower is required to make payments on
the first mortgage debt to the new wrap-around lender. This lender must in turn make payments on the first mortgage debt to the
first mortgagee. If the wrap-around mortgagee does not perform his obligation to pay off the first mortgage, the wrap-around
agreement normally gives the non-defaulting mortgagor the right to pay the interest and principal owing on the first mortgage thereby
reducing his wrap-around obligation by the same amount. A purchase money wrap-around mortgage occurs where a seller of real
property having a prior first mortgage takes a wrap-around mortgage from the buyer in return for conveying the property to buyer. In
this situation the buyer generally gives a percentage of the entire purchase price of the property to the seller as a down payment and
a promissory note secured by a second mortgage for the seller’s remaining equity and the amount of the first mortgage. The purchase
money promissory note and mortgage are then said to be “wrapped around” the first mortgage.
§ 14.02(b)(4). Mortgage Fraud.
Mortgage fraud schemes, including schemes such as property flipping, straw buyers, and equity skimming are a growing problem
in Utah despite the criminal and civil liabilities levied against the perpetrators.101
§ 14.02(c). Deed of Trust.
§ 14.02(c)(1). Origin and Validity.
The deed of trust is extensively used in Utah as a valid form of security, but it has many characteristics which are different from the
standard mortgage.102 Case law dealing with Utah deeds of trust is sparse since the extensive statutory language regulating the deed
of trust was not enacted until 1961.103 Deeds of trust were not widely used before that time but have now become very important.
§ 14.02(c)(2). Mortgage Compared.104
A deed of trust is distinguishable from a mortgage in several respects:
§ 14.02(c)(2)(i). Parties.
In the mortgage, there are two parties: mortgagor and mortgagee. The debtor-mortgagor gives the creditor-mortgagee a lien upon
the property of the mortgagor as a security for an obligation owed to the mortgagee.105 In the deed of trust there are at least three
parties: trustor, trustee, and beneficiary.106 The debtor-trustor conveys the title to the property to the trustee to be reconveyed to the
debtor-trustor when the obligation to the beneficiary is performed. In the event of a default, the trustee sells the property to satisfy
the trustor’s obligation to the beneficiary.107

101. Brad R. Jacobsen & Michael Barnhill, Drawing the Short Straw—Mortgage Fraud and Straw Buyers, Utah B.J. 9, 10-12 (21 Aug. 2008).
102. See Utah Code §§ 57-1-19; 57-1-14.
103. Id. at 57-1-19.
104. See First Sec. Bank v. Banberry Crossing, 780 P.2d 1253 (Utah 1989); General Glass Corp. v. Mast Constr. Co., 766 P.2d 429 (Utah Ct. App. 1988).
105. Bybee v. Stuart, 189 P.2d 118 (Utah 1948).
106. Utah Code § 57-1-19; Jones v. Brokers Consol., 6 P.3d 1129 (Utah 2000).
107. Utah Code §§ 57-1-20, -23; Taghipour v. Jerez, 52 P.3d 1252 (Utah 2002).
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§ 14.02(c)(2)(ii). Title.
With a mortgage, title remains with the mortgagor until the foreclosure sale at which time it passes from the mortgagor to the
purchaser.108 In the deed of trust, title passes to the trustee who holds it until satisfaction or default. Upon foreclosure sale it passes
from trustee to purchaser.109 A trust deed which left blank the name of the trustee was inoperative as a title conveying instrument
but would operate as a mortgage despite this omission.110
§ 14.02(c)(2)(iii). Statute of Limitations.
In Utah a cause of action upon a contract, obligation, or liability is barred by the statute of limitations six years after it has accrued
if a written instrument is involved and four years if no written instrument is involved.111 Both the mortgage and deed of trust could be
considered obligations as they secure prior or contemporary obligations. In Utah the running of the statute of limitations upon the
mortgage debt has no effect upon the existence of or remedies upon the mortgage.112 This is because the rights and remedies on the
debt are independent of those of the mortgage lien. If the note or obligation secured by the mortgage is barred by the statute; the
mortgagee can foreclose the lien by court action. The deed of trust is quite different than the mortgage regarding the statute of
limitations. In many states the rule is that barring the remedy on the debt abrogates the trustee’s power to sell the property and pay
the debt with the proceeds. The Utah Code requires that the sale be commenced within the period prescribed by law for the
commencement of an action on the obligation secured by the trust deed.113
§ 14.02(c)(2)(iv). Remedies.
In the mortgage the only apparent remedy of the mortgagee is foreclosure.114 With the deed of trust either the power of sale or
judicial foreclosure is permitted at the option of the beneficiary.115 Additionally, it is important to know that when a borrower commits
fraud to obtain the deed of trust there exists a completely separate remedy than when there is a deficiency in repayment of the loan
or security interest.116
§ 14.02(c)(2)(v). Redemption.
In addition to the mortgagor’s right to redeem the property after default but before foreclosure, the mortgagor also has a six month
statutory right to redeem the property after the foreclosure sale by paying the same amount paid for the property at the sale plus the
sale costs and a six-percent penalty.117 The debtor under a deed of trust has a limited right of reinstatement of the loan after default
but no statutory right of redemption after a trustee’s sale; the sale is final.118 While Utah Rules of Civil Procedure establish strict
redemption provisions, case law suggests that substantial compliance may be sufficient. If a debtor, acting in good faith, has
substantially complied with procedural requirements in such a manner that the lender is not injured or adversely affected, the law will
not aid in depriving the mortgagor of the property for falling short of compliance with technicalities.119
§ 14.02(c)(2)(vi). Deficiency Judgment.
On foreclosure of a real property mortgage, a deficiency judgment may be sought.120 However, in a Utah deed of trust if foreclosure
108. See Interstate Land Corp. v. Patterson, 797 P.2d 1101 (Utah Ct. App. 1990); Jones v. Brokers Consol., 6 P.3d 1129 (Utah 2000).
109. Utah Code § 57-1-20, 57-1-23.
110. General Glass Corp. v. Mast Constr. Co., 766 P.2d 429, 432 (Utah Ct. App. 1988).
111. Utah Code §§ 78B-2-309, 78B-2-307.
112. See Timm v. Dewsnup, 86 P.3d 699 (Utah 2003) (two years and three months after a borrower’s bankruptcy proceeding was within the statutory limits
for conducting a non-judicial foreclosure); Thompson v. Cheesman, 48 P. 477 (Utah 1897).
113. Utah Code § 57-1-34; Standard Fed. Sav. & Loan Ass’n v. Kirkbride, 821 P.2d 1136 (Utah 1991).
114. Utah Code § 78B-9-901.
115. Utah Code § 57-1-23; City Consumer Servs. v. Peters, 815 P.2d 234 (Utah 1991).
116. Tretheway v. Miracle Mortgage, Inc., 995 P.2d 599 (Utah 2000).
117. Utah Code § 78B-6-906; Utah R. Civ. P. 69C(e).
118. Utah Code § 57-1-28.
119. Grazer v. Jones, 249 P.3d 1000 (Utah Ct. App. 2011).
120. Utah Code § 78B-6-902; First Southwestern Fin. v. Sessions, 875 P.2d 553 (Utah 1994).

427

is by power of sale, a deficiency judgment is available only on the difference between the indebtedness and the fair market value of
the property or interest sold as of the date of the sale. Interest and the costs and expenses of sale, including trustee’s and attorney’s
fees, are also included in calculating the indebtedness. In addition, the amount of the deficiency judgment cannot exceed the
difference between the amount at which the property was sold and the entire amount of the original indebtedness secured.121 The
fair value limitation on the deficiency judgment does not apply where the beneficiary, at its option, has foreclosed by judicial
process.122 To capture any increase in a property's value during the term of the loan, lenders often obtain a revised appraisal
immediately prior to the sale date.
§ 14.02(c)(3). Construction in Favor of Mortgage.
Though there is no Utah law on the subject, in many jurisdictions if there is any doubt as to whether a mortgage or a deed of trust
was intended, the instrument is presumptively construed to be a mortgage and not a deed of trust.
§ 14.02(c)(4). Conventional Trust Compared and Distinguished.
§ 14.02(c)(4)(i). Right to Terminate the Trust.
The conventional trust often allows the trustor and/or the trustee to revoke the trust created for the named beneficiary at will.
The deed of trust is created for the benefit of both beneficiary and trustor and under no circumstance can one of the parties terminate
the trust without the consent of the other.123
§ 14.02(c)(4)(ii). Powers and Duties of Trustee.
A trustee under a deed of trust has neither the powers nor the obligations of a conventional trustee; he serves as an agent for both
trustor and beneficiary.124 A conventional trustee has the exclusive power to bring and defend actions on behalf of the trust and acts
as an agent for neither the trustor nor the beneficiary.125
§ 14.02(c)(5). Modification Clauses in Deeds of Trust.
In Nature’s Sunshine Products v. Watson, the court held that trust deed modification clauses must be inherently limited—especially
when additional lien holders have or could have claim on the deed.126 In collaboration with Watson, the trustor, a twice-removed
assignee lien holder, invoked a modification clause from the original trust deed to increase the original obligation sixteen fold (from
$75,000 to $1,230,000). This effectively marginalized the claim of a junior lien holder who was in the process of foreclosure on the
deed. The court reasoned that allowing such substantial modifications would negate the notice given to subsequent lien holders.127
Mortgage lenders rely on recorded interests to evaluate the financial position of potential debtors and when those recorded interests
can fluctuate without notice or consent, the system of notice is compromised.
§ 14.02(d). Form and Requisites of Mortgage.128
The Utah Code furnishes a form for real estate mortgages.129 However, the Utah Supreme Court has established that “it is not
necessary that an instrument follow the statutory form to be a mortgage.”130 No particular form is necessary so long as the intention

121. Utah Code § 57-1-32.
122. See Utah Code § 57-1-23.
123. Id. at § 9.
124. See First Sec. Bank v. Banberry Crossing, 780 P.2d 1253 (Utah 1989). Compare Utah Code § 57-1-19 and Utah Code § 57-1-33.1. RJW Media, Inc. v. CIT
Group/Consumer Fin., Inc., 202 P.3d 291, 295 (Utah App. 2008) (holding that statute governing trusts did not establish a duty of care in the trustee to verify a
default was cured before filing a notice of cancellation of default).
125. See Utah Code §§ 57-1-21 and 57-1-21.5 for statutory qualifications and duties of trustee.
126. 174 P.3d 647, 650-52 (Utah Ct. App. 2007).
127. Id.
128. The form and requisites of the mortgage and deed of trust are quite similar. Therefore, both devices will be reviewed in this section and in the remainder
of this chapter as if they are mortgages with interjections as to additional differences.
129. Utah Code § 57-1-14.
130. Bybee v. Stuart, 189 P.2d 118, 122 (Utah 1948).
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of the parties is shown. Nor is it necessary that the mortgage be contained in one writing. It may consist of a warranty deed and a
separate contract in writing.131 Though it is not necessary that a mortgage follow the statutory form, it is often convenient to include
(or exclude) the following items in a mortgage or deed of trust.
§ 14.02(d)(1). Amount and Statement of Interest.
The rate and time of payment should be stated with care. The instrument need not show the amount of indebtedness as long as it
sufficiently discloses the sources from which the specific amount may be ascertained.132 If the debt is made payable with interest
without naming the rate, it bears interest at the rate fixed by law at the place of performance. In Utah, if the rate of interest and period
of time are not stated, the rate and period are established by law at ten percent per annum.133 As long as the time of payment and
amount of the mortgage debt are included, interest is allowed from the date of the default even though not stipulated for in the
mortgage or the note accompanying it. Such interest follows an invariable legal incident of the principal debt.134 Though the courts
will fix the legal rate of interest on mortgages that do not specify an interest rate, they will not allow an interest rate that is usurious.135
In Kjar v. Brimley136 the Kjars were in default on a mortgage on their home. Brimley suggested that the Kjars sell the house to him and
in return he would rent the house back to them at an agreed price. As soon as the Kjars had the money to repurchase the home they
could do so at another figure or they could sell the home to a third party. After paying Brimley a certain commission plus the amount
of the other liens it would be possible for the Kjars to realize a profit. Later the Kjars sold the home to a third party and then brought
suit alleging that Brimley had made them a loan secured by a deed to their home at a usurious interest rate. The court first had to
decide whether the transaction was a sale in fee or a loan. After deciding that the transaction was a constructive loan the court held
that the effect of the conveyance was a contrivance to charge a usurious interest rate amounting to twenty percent. The court was
not willing to allow such a high rate.137
§ 14.02(d)(2). Naming the Parties.
It is important that the names of the parties to a mortgage or deed of trust be given accurately and fully in the granting part of the
instrument.138 However, if the identity of a party is ambiguous, parol evidence is admissible to show who was intended.139
§ 14.02(d)(3). Consideration.
A mortgage instrument must state the consideration. The consideration is normally the amount and terms of the loan.
In Abraham v. Abraham140 the Utah Supreme Court held that an antecedent or pre-existing debt was adequate consideration for a
note and a mortgage.141 The court relied on a Utah statute (subsequently repealed) which stated that value is any consideration
sufficient to support a simple contract. An antecedent or pre-existing debt constituted value whether the instrument is payable on
demand or at a future time.142
§ 14.02(d)(4). Description of the Mortgaged Property.
The purpose of the description is to furnish the means of identification, and the rule is that a description is adequate if the
131. Id.
132. General Glass Corp. v. Mast Constr. Co., 766 P.2d 429, 432 (Utah Ct. App. 1988).
133. Utah Code § 15-1-1; see Utah Code § 15-1-3.
134. Id. See also Child v. Child, 332 P.2d 981, 987 (Utah 1958). (The court held that interest would be due at the legal rate from the date the money was
borrowed until repaid.)
135. Utah Code § 70A-9a-201.
136. 497 P.2d 23 (Utah 1972).
137. Id. at 26. Contra Powell v. Bastian, 541 P.2d 1127 (Utah 1975).
138. See General Glass Corp. v. Mast Constr. Co., 766 P.2d 429 (Utah Ct. App. 1988).
139. Wolf Mountain Resorts v. ASC Utah, Inc., 268 P.3d 872 (Utah Ct. App. 2011) (when there was a dispute about whether the term mortgagor or mortgagee
was intended to be used in certain places in the document, the trial court erred in failing to use extrinsic evidence to interpret the intent of the parties).
140. 394 P.2d 385 (Utah 1964).
141. Id.
142. Utah Code § 70A-3-303.
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mortgaged property can be located.143
§ 14.02(d)(5). The Habendum Clause.
The Utah Code states that “a mortgage when executed as required by law shall have the effect of a conveyance of the land therein
described, together with all the rights, privileges and appurtenances thereunto belonging, to the mortgagee, its heirs, assigns and legal
representatives, as security for the payment of the indebtedness thereon set forth....”144 This language in a mortgage constitutes the
‘habendum clause’, which is used to explain how long the grantee is to hold it, and state whether the estate is absolute or qualified.145
§ 14.02(d)(6). Covenants.
§ 14.02(d)(6)(i). Due on Sale Clauses.
The “due on sale” clause in the mortgage or the promissory note generally takes the following form: “If any or part of the Property
or any interest in it is sold or transferred without Lender’s prior written consent, Lender may, at its option, require immediate payment
in full of all sums secured by this Security Instrument.” Before passage of the federal Garn-St. Germain Depository Institutions Act of
1982,146 due-on-sale clauses frequently came under judicial attack as unreasonable restraints on alienation.147 The Act broadly
preempts state laws that restrict the enforcement of due-on-sale clauses, and makes such clauses generally enforceable, with a few
exceptions.
§ 14.02(d)(6)(ii). Due on Encumbrance Clauses.
“Due on encumbrance” clauses are similar to the “due on sale” clauses; they trigger the mortgage acceleration if the mortgagor
further encumbers the mortgaged property without the mortgagee’s consent.
§ 14.02(d)(6)(iii). Prepayment Charges.
Absent a specific provision in the note or mortgage so providing, there is no right to pay off the mortgage debt prior to its maturity.
Unless they are found to be punitive in nature, most courts will hold prepayment penalty clauses valid.148
§ 14.02(d)(6)(iv). Insurance and Real Estate Taxes.
Mortgagees frequently insist that the mortgagor pay real estate taxes and special assessments. The mortgagee’s concern is that if
the taxes or the insurance premiums are not paid, the security interest may be placed in jeopardy. If the insurance is not paid and the
property is damaged, the mortgagee will have only the mortgagor to resort to for repayment. If taxes are not paid, the state can seize
the land, and its claim is superior to all prior interests.149 “Every lien created by the tax statute has the force and effect of an execution
duly levied against all personal property of the delinquent. The judgment is not satisfied nor the lien removed until the taxes are paid
or the property sold for payment thereof.”150 Generally, there is a default provision allowing the mortgagee to pay the costs of taxes
and insurance and to accelerate the entire debt if the mortgagor does not reimburse the outlay immediately. Additionally, the lien
attached to the taxes upon the real estate is superior to even the lien placed upon a pre-existing mortgage.151 In fact, the tax lien is so
important that when the real estate is purchased at a tax sale the purchaser receiving the certificate of sale acquires the lien by
subrogation.152 Within the statutory form for Utah mortgages there is a covenant that the mortgagor pay all taxes and other
assessments levied and assessed upon the land on the day previous to the day appointed for the sale of such lands for taxes and that
143. See generally Fed. Land Bank v. Pace, 48 P.2d 480 (Utah 1935) (dictum) (description is adequate if the mortgaged property can be located).
144. Utah Code § 57-1-14.
145. See Dansie v. Hi-Country Estates Homeowners Ass’n, 987 P.2d 30 (Utah 1999); Cummings v. Rytting, 207 P.2d 804 (Utah 1949).
146. 96 Stat. 1469 (1982), codified at 12 U.S.C. ch. 3 § 226.
147. But see Redd v. Western Sav. & Loan Co., 646 P.2d 761 (Utah 1982) (due-on-sale clauses will be upheld if they are found “reasonably necessary to
protect a justifiable or legitimate interest of the parties”).
148. See Lazzareschi Inv. Co. v. San Francisco Fed. Sav. and Loan Ass’n, 99 Cal. Rptr. 417 (1971).
149. Utah Code § 59-2-1302.
150. Id. See also A.C. Fin. v. Salt Lake County, 948 P.2d 771 (Utah 1997); Union Cent. Life Ins. Co. v. Black, 247 P. 486 (Utah 1926); Utah Code § 59-2-1301.
151. Utah Code § 59-2-1325; Union Cent. Life Ins. Co. v. Black, 247 P. 486 (1926).
152. Utah Code § 59-2-1325; Oregon Short Line R.R. v. Hallock, 126 P. 394 (1912).
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failure to pay such taxes when required would result in foreclosure of the property.153 The timing in this provision may be too short to
be useful. By not placing the mortgagor in default at the time the taxes become due instead of placing the mortgagor in default the
day before the tax sale, the mortgagee may lose the security interest to a higher bidder at the tax sale if he is unable to make the tax
payments on time.
§ 14.02(d)(6)(v).

Tax and Insurance Payments — Accumulated Interest Due to Mortgage Escrow Accounts.

In addition to covenants to pay taxes and insurance, many mortgages include an agreement for a tax and insurance premium
escrow account. The escrow account is used to protect the mortgagee from mortgagors who fail to pay their taxes and insurance
premiums. The mortgagor is required to deposit on a monthly basis 1/12th of the yearly property taxes and insurance premiums. At
the end of the tax year the mortgagee has enough money in the escrow account to make the necessary tax and insurance payments.
There is a question as to whether the lenders may keep such escrow accounts without forwarding the interest benefits to the
borrowers.154 In Madsen v. Prudential Federal Savings and Loan Association,155 Madsen, the trustor, brought an action against
Prudential, the trustee and beneficiary under a deed of trust, securing a promissory note on Madsen’s home. Madsen alleged that
Prudential had made a profit on money paid to them by Madsen pursuant to a deed provision that required Madsen to make monthly
payments to Prudential for the payment of Madsen’s insurance premiums, taxes, and other sums due under the deed or note. The
court held that under the trust deed Madsen had pledged the monthly payments to Prudential and that as pledgee Prudential was not
only required to hold the sums and pay the expenses but was also required to account to Madsen for the increase or profits accruing
to them as a result of the possession of the pledged chattel (money in the escrow account).156 It is not uncommon for a lender to seek
a security interest in such a tax or insurance escrow account.
§ 14.02(d)(7). Provisions for the Mortgagee’s Possession.
Parties to a mortgage may at the time of its execution or any time thereafter make an enforceable agreement pertaining to the
possession or right of possession of the mortgaged premises. The consent of the mortgagor to entry and possession by the mortgagee
after the execution of the mortgage and before foreclosure may be express or implied. In Utah, as in most lien states, the mortgagee
has no right of possession of the mortgaged premises prior to foreclosure and sale unless it is so stipulated in the mortgage. The same
is true during the statutory redemption period. In Carlquist v. Coltharp,157 the Utah Supreme Court held that since the mortgagor had
the legal title and the mortgagee had only a lien, the mortgagor, absent a provision to the contrary in the mortgage, was entitled to
retain possession until the expiration of the redemption period.158 In Local Realty Co. v. Lindquist,159 the Utah Supreme Court held that
a mortgagor-owner who is in actual possession of the real estate from the time of the foreclosure sale to expiration of the redemption
period is not liable to the mortgagee-purchaser at the sale for the rental value of the premises during the redemption period.
§ 14.02(d)(8). Special Stipulations.
Special provisions for the convenience of the parties may be included in the mortgage. For example, the mortgagor may promise
to pay the costs of foreclosure or he may give the mortgagee the right to inspect the mortgaged property periodically. However, these
covenants may not clog the mortgagor’s equity of redemption, i.e., burden the mortgagor’s right to redeem the property either after
default or, if law would otherwise permit, after foreclosure. Other possible stipulations that can be inserted in the security agreement
include a provision that the mortgagor may pay all or a part of the debt, at its option, before the time fixed for the payment of it is also
allowed. This would have the effect of a prepayment clause in favor of the mortgagor. The parties may also enter into stipulations
regarding the rights to the rents and profits of the property.160

153. Utah Code § 57-1-14.
154. See Madsen v. Washington Mutual Bank FSB, 199 P.3d 898, 902 (Utah 2008) (holding that federal law exempting loan associations from paying interest
under certain circumstances, which was in effect when mortgage was signed, preempted mortgagors’ state common law claim against the loan association).
155. 558 P.2d 1337 (Utah 1977).
156. Id. at 1340.
157. 248 P. 481 (Utah 1926).
158. Id.
159. 85 P.2d 770 (Utah 1938).
160. Id. at § 301.
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§ 14.02(d)(9). Signature, Witnessing, Seal and Acknowledgment.
The signature, sealing, and witnessing of a mortgage are the same elements that are required for any conveyance of realty.161 It is
the signature that executes the mortgage instrument. The actual signature does not have to be the mortgagor’s own but it must be
made with the authorization of the mortgagor.162 In Utah, every conveyance in writing where any real estate is conveyed or affected
must be acknowledged and certified.163 The only officers of the state that are allowed to take acknowledgments are judges, clerks of
courts having seals, notary publics, county clerks, and county recorders.164 If the mortgagee should happen to be a notary public and
he makes the acknowledgment of the creation of a mortgage, even though the mortgage is recorded, it will be ineffective for the
purpose of notice since it is not legally recordable.165 The same holds true if a release to a mortgage is executed by a record title owner
who is also a notary public. The release cannot legally be recorded, and if recorded it will have no legal effect.166
§ 14.02(d)(10). Rules of Construction of Mortgages.
As a general principle of law a mortgage is to be strictly construed against the party who was responsible for its drafting. In the case
of Bank of Ephraim v. Davis,167 the Bank of Ephraim claimed a right to foreclosed funds by asserting priority due to a dragnet clause.
The court held that a mortgage is governed by the same rules of interpretation that apply to written instruments generally.168 In the
event of uncertainty as to the meaning of a contract it is construed most strictly against its framer.169 The court went on to say that
“one will not be permitted to so fashion a contract as to mislead another, by setting forth clearly an apparent representation or induce
a contrary limitation or expansion elsewhere in the instrument.”170 If the intent of the parties to the agreement can be gathered from
the instrument then that intent, and not the intent of the court, is to govern. In the Utah case of Nagle v. Club Fontainbleu,171 the
agreement between Nagle and the Club was labeled an “assignment agreement.” However, in the agreement the parties mentioned
that the contract, upon default, was to be handled in a manner provided for in real estate mortgages.172 The court held that, “where
the intent and purpose could be ascertained it should be enforced in accordance with its substance.”173
§ 14.02(d)(11). Delivery and Acceptance.
A delivery and acceptance of the mortgage are essential to its validity. The mortgage takes effect only from the time of its delivery.
If a mortgagor were to sign a blank mortgage form and a mortgagee later filled the form out, without the mortgagee delivering the
completed form to the mortgagor, the form would not create a valid mortgage. The recording of a mortgage raises the presumption
of delivery, and the possession of a trust deed by the trustee is prima facie evidence of its delivery.
§ 14.02(d)(12). The Date.
A mortgage is valid even if it is not dated or if it has a false date or the date is impossible to read. The true date or time of execution
may be shown by parol evidence in contradiction of the date on the document.
§ 14.02(d)(13). Execution in Blank.
A mortgage that is signed in blank and later filled out by one not authorized to do so is invalid. A mortgage that does not identify
161. Cazares v. Cosby, 65 P.3d 1184 (Utah 2003).
162. Id. at § 105.
163. Utah Code § 57-2a-2.
164. Utah Code § 57-2a-3.
165. Norton v. Fuller, 251 P. 29 (Utah 1926).
166. Crompton v. Jenson, 1 P.2d 242 (Utah 1931).
167. 559 P.2d 538 (Utah 1977).
168. Id.
169. Id.
170. Bank of Ephraim v. Davis, 559 P.2d 538, 540 (Utah 1977).
171. 405 P.2d 346 (Utah 1965).
172. Id.
173. Id. at 348.
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the payee is also invalid. A mortgage will not be declared void because it contained no description of the property when it was created.
§ 14.02(d)(14). Reformation of Mortgages.
Where there has been a material omission or mistake in the mortgage, so that the mortgage fails to express what the parties intended, a
court of equity may reform and correct it in accordance with the transaction as it was actually agreed upon. However, reformation is only
available to the extent that it does not prejudice innocent third parties.174
§ 14.02(e). Equitable Mortgages.
§ 14.02(e)(1). Definition of An Equitable Mortgage.
An equitable mortgage is a transaction which does not satisfy the requirements of a legal mortgage but results in the creditor’s
acquiring an equitable interest in the property for security purposes. Since an equitable mortgage is defined as a security interest
ineffective as such at law, the requirements of a legal mortgage should be considered. The Utah Code sets out in brief a form to be
followed in drafting a legal mortgage.175
§ 14.02(e)(2). Creation of the Equitable Mortgage.
The equitable mortgage may be divided into four categories: (1) conveyances absolute in form intended merely to be security; (2)
transactions intended to be security interests in form and operation, but failing to meet the requirements of legal mortgages; (3)
promises to execute a mortgage or to give some other security interest; or (4) liens reserved by vendors in deeds of conveyance.
§ 14.02(e)(2)(i). Conveyances Absolute in Form.
When a mortgagor defaults in a mortgage upon real estate, the mortgagee, in order to terminate the equity of redemption which
the mortgagor has in the property, must comply with the Utah statutory provisions regarding foreclosure.176 Often an attempt is made
to avoid these requirements by employing an absolute deed with some type of collateral agreement, express or implied, that the
grantor may regain the property upon complying with certain conditions. By proceeding in such a manner it is hoped that the grantor’s
common law equity of redemption as well as the right to statutory redemption after foreclosure sale will be precluded. When an
absolute conveyance is employed by the parties, the grantor has no legal remedy since the deed is absolute at law. However, the Utah
Supreme Court has held that if the collateral agreement to the absolute deed is in writing then the transaction will be construed as a
legal mortgage.177 If this is the situation, the grantor will have a legal remedy. If the collateral agreement is not in writing but expressed
or implied orally, then the court will generally hold that an equitable mortgage has been formed.178 In such a case, a court of equity
will look to the substance of the transaction, and give effect to the intention of the parties. If it is established that the parties intended
the deed to act as security, equity will be used to cut the full legal ownership down to a security interest by declaring an equitable
mortgage.179
§ 14.02(e)(2)(i)(A). Proof of Intent.
The burden of proving a deed absolute on its face to be merely a form of security is generally upon the grantor since it is usually
the one seeking to establish the equitable mortgage.180 The difficulties involved in determining subjective intent are obvious. However,
an even greater burden is imposed upon the grantor in these cases because he is faced with the presumption that the deed is what it
purports to be and that in fact a mortgage was not intended.181 The Utah court has stated that proof rebutting this presumption must
be “clear, definite, unequivocal, and conclusive.”182 The subjective intent of the parties is largely determined by considering the
174. Federal Deposit Insurance Corp. v. Taylor, 267 P.3d 949 (Utah Ct. App. 2011).
175. Utah Code § 57-1-14.
176. Utah Code § 78B-6-901.
177. Bybee v. Stuart, 189 P.2d 118, 123 (Utah 1948).
178. Id.
179. Contra Powell v. Bastian, 541 P.2d 1127 (Utah 1975). See also Kjar v. Brimley, 497 P.2d 23 (Utah 1972).
180. See Kjar v. Brimley, 497 P.2d 23 (Utah 1972).
181. See Winegar v. Froerer Corp., 813 P.2d 104 (Utah 1991).
182. Thornley Land & Livestock Co. v. Gailey, 143 P.2d 283, 287 (Utah 1943).
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circumstances surrounding the execution of the deed. Problems as to which of these circumstances are evidence of intent have
frequently been considered by the Utah court.183 The circumstances most frequently discussed include: (1) whether there was a
continuing obligation on the part of the grantor to pay a debt or meet an obligation the deed allegedly was made to secure, (2) the
question of relative values, (3) contemporaneous and subsequent acts of the parties, (4) the parties’ statements, (5) the form of the
written evidence of the transactions, (6) the nature of the testimony on which the parties rely, (7) the relationship between the parties,
and (8) the apparent aims and purposes of the transfer.184
§ 14.02(e)(2)(i)(B). Factual Variations of the Deed Absolute.
§ 14.02(e)(2)(i)(B)(I). Right to Redeem in a Deed Absolute.
In Gibbons v. Gibbons,185 Mercy Gibbons conveyed property to William Gibbons to pay for certain indebtedness that she owed to
him. The agreement by which the property was granted stated that William Gibbons had the right to redeem the property from his
brothers and sisters. The administrator for the estate of Mercy Gibbons felt that this language reduced the conveyance in fee simple
to an absolute deed or equitable mortgage. The administrator went to court to have the conveyed property declared a security interest
and not a fee simple conveyance. The issue was whether or not the words in the conveyance allowing William, the grantee, to redeem
the property from his brothers and sisters made the conveyance an absolute deed or a deed absolute intended as security (equitable
mortgage). The Utah Supreme Court said that the conveyance was neither a fee simple conveyance or a deed absolute as security for
money given to Mercy Gibbons. The court held that William had taken the property as trustee for the estate of Mercy with the right
to fee simple ownership by redeeming the rights of the other heirs to the estate.186 The court stated that in most cases, in order to
show that a mortgage was intended by the deed absolute, it is the grantor and not the grantee who is required to redeem the
property.187 It is not required that the actual word redeem be used, but the right to restore the deed to the grantor at the time the
debt is retired must rest in the grantor.188
§ 14.02(e)(2)(i)(B)(II). It Must Be the Intent of Both Parties to Create a Security Agreement.
In Ideal Electric Company v. Willey,189 Willey had purchased a parcel of property for the purpose of making a parking lot.190 Willey
purchased the property from Riggs with cash and later paid a check for the balance. The title company was instructed not to record
the title in Willey’s name until the check cleared, but they recorded the title anyway. The check was not honored, and after trying to
make the check good Willey reconveyed the property to Riggs. Willey’s creditors, when they realized they may not be paid for work
they had done on another property adjacent to the parking lot, tried to place liens on the reconveyed property. They thought that the
property was an asset that would allow them a higher priority and hence a better chance of being paid. The creditors looked at Willey’s
reconveyance to Riggs as a security agreement to secure the remainder of the money that Willey owed Riggs at the time the property
was reconveyed to Riggs. However, Willey defended by saying that the reconveyance was a rescission of his contract with Riggs for
the purchase of property and that he had no interest in the property that might be attached by his creditors’ liens. The court held that
the original land purchase contract was not rescinded and that in order to create a security transaction the mutual intent of both
parties was required.191 The court held that Willey was the only party who intended to form a secured transaction. Therefore, the
lienors could not place liens on the property in question until title to the property vested in Willey.192

183. Winegar v. Froerer Corp., 813 P.2d 104 (Utah 1991). See generally Baker v. Taggart, 628 P.2d 1283 (Utah 1981); Hansen v. Kohler, 550 P.2d 186 (Utah
1976); Kjar v. Brimley, 497 P.2d 23 (Utah 1972); Thornley Land & Livestock Co. v. Gailey, 143 P.2d 283 (Utah 1943); Corey v. Roberts, 25 P.2d 940 (Utah 1933).
184. Winegar v. Froerer Corp., 813 P.2d 104, 110-11 (Utah 1991); see also Willard M. Milne Inv. Co. v. Cox, 580 P.2d 607 (Utah 1978) (where the test was
similarly stated).
185. 135 P.2d 105 (Utah 1943).
186. Id. at 107.
187. Id.
188. Id.
189. 435 P.2d 921 (Utah 1968).
190. Id.
191. Id.; see also Pearce v. Shurtz, 270 P.2d 442 (Utah 1954).
192. Id.
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§ 14.02(e)(2)(i)(B)(III). Absolute Deeds in Tripartite Situations.
Three parties may be involved in an equitable mortgage situation which employs an absolute deed. For example, A may want to
buy a certain piece of property owned by B but not have the full cash payment demanded by B. C may have money he is willing to
lend. The parties get together. The purchase price ends up in B’s hands and B gives C an absolute deed to the property.193 Another
tripartite situation begins with an impending judicial sale of some property owned by A. C agrees with A that C will buy in the property
at the sale and take a sheriff’s deed. A is given the right, within a certain period, to pay C the amount he expended at the sale and
receive a conveyance of the property.194 In these cases, just as in the bipartite situations, an equitable mortgage will be declared if it
is shown that the intent of the parties was that C should hold the deed only as security for an obligation owed to him by A.
§ 14.02(e)(2)(i)(C). Formalities.
§ 14.02(e)(2)(i)(C)(I). Parol Evidence Rule.
Since the deed is absolute on its face, the question arises whether parol evidence is admissible to show that it was actually intended
to serve as security, since the result would be to materially alter its effect. The general rule is that such evidence is admissible. The
parol evidence rule is not applicable since such a deed does not purport to be a complete integration of the parties’ agreement. The
oral agreement for security is collateral to the deed and therefore need not be included.195 In Whiteley v. DeVries,196 the Utah Supreme
Court has also said that parol evidence is admissible to show that a mortgage to secure an indebtedness was intended and not an
absolute conveyance of title to the property. Whiteley had loaned DeVries three separate amounts of money on a project he was
working on, each secured by a note and mortgage on the property. DeVries still needed more money so he again went to Whiteley
and asked for more money in order to pay his plumber to finish the work project. Whiteley, nervous about his investment, agreed to
the fourth loan if DeVries would convey the property in question to him with the agreement that the property would be reconveyed
at the time the fourth loan was repaid. This was done, and a short time later DeVries defaulted and left the state. The plumber was
not paid in full by DeVries before the default, so the plumber filed a lien against Whiteley alleging that the lien was of a higher priority
than the prior three mortgages because Whiteley was now the owner of the property conveyed to him by the absolute deed. The
court held that the fourth agreement was just like the first three and that the first three had priority in time over the plumber’s lien.
The fourth payment was given as a loan and not as an absolute purchase, and therefore, the plumber either had a cause of action
against DeVries for his money or else had an established priority for his money in the foreclosure proceedings with Whiteley.
§ 14.02(e)(2)(i)(C)(II). Statute of Frauds.
The Utah Statute of Frauds (Utah Code § 25-5-1) provides that no evidence is competent to prove a contract to convey an interest
in land unless it is in writing and signed by the party to be charged. However, the general rule is to make parol evidence admissible,
notwithstanding the Statute of Frauds, to show that an absolute deed is in reality a mortgage. Institutional lenders in Utah are required
to include a note regarding the Utah Statute of Frauds found in Utah Code Ann. § 25-5-4.
§ 14.02(e)(2)(ii). Transactions Intended to Be Security Interests in Form and Effect, But Ineffective as Legal Mortgages.
Besides conveyances absolute in form intended as security, a second type of equitable mortgage occurs when transactions
intended to be security interests in form and effect are ineffective as legal mortgages. This second type of equitable mortgage differs
from the first in that the parties in the second situation intended to create a security interest but failed to convey any legal interest to
the intended mortgagee, while in the first type the agreement was effective but conveyed too great an interest to the mortgagee. In
the first type, it is generally the equitable mortgagor who seeks to establish the mortgage, while in the second it is usually the equitable
mortgagee since he received too little by reason of the transaction.
There are two general types of transactions which may be included in this second area of possible equitable mortgages: (1) transfer
of possession of deeds or land contracts intended as a security interest; and (2) defective legal mortgages.

193. See Johnson v. Board of Supervisors, 24 N.W. 2d 449 (Iowa 1946).
194. See Davis v. Wilson, 21 N.W. 2d 553 (Iowa 1946).
195. See Kjar v. Brimley, 497 P.2d 23 (Utah 1972) (explaining that parol evidence may be used to show that the deed has been given for security purposes
only). But see Glauser Storage v. Smedley, 27 P.3d 565 (Utah Ct. App. 2001) (finding that the trial court properly precluded parol evidence to show that the deed
had been given only for security purposes because the transaction included not only a deed but also a contemporaneous written agreement stating the terms of
the transaction).
196. 209 P.2d 206 (Utah 1949); See also Bown v. Loveland, 678 P.2d 292, 297 (Utah 1984).
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§ 14.02(e)(2)(ii)(A).

Transfer of Possession of Deed or Land Contract Intended as Security.

In some situations an obligor will attempt to create a security interest in the obligee by depositing with him the physical evidence
of the obligor’s interest in the property sought to be encumbered. The deed to the property and a land contract in which the obligor
has an interest are the most common examples of this physical evidence. This type of security device had its origin in England where
there was no recording system from which the title to land could be located. The deed by which a grantor received the property was
the only evidence of title in a grantor that a purchaser could obtain. In the United States the general rule is that the mere possession
of such instruments by the “mortgagee” creates neither legal nor equitable mortgages. The primary reasons are that this security
device is out of harmony with the American recording system and it violates the Statute of Frauds. This reasoning is the law in all but
two states. However, many believe that the reasoning has much to be desired. Though the American recording system practically
eliminates the conditions which formed the basis of the English rule, there appears to be no real reason for stating that recognition of
the security device is out of harmony with the American recording system. The American system of recording does not require
recordation as a condition precedent to the creation of an interest in real property. Recordation simply imparts notice to avoid the
destruction of interests in property subsequently conveyed.
However, the statement pertaining to the Statute of Frauds seems to have more merit as the transfer of the deeds has real
significance between the parties involved, third parties, and creditors. Therefore, the intentional creation of a security interest should
be required to rest upon a written instrument.
§ 14.02(e)(2)(ii)(B). Defectively Executed Mortgages.
Generally an equitable mortgage is found to exist in cases where a legal mortgage is defective. The very fact that the parties tried
to give a present legal mortgage seems sufficient without more to establish the intent of the parties that the property be security and
that the equitable mortgage be found upon the rationale of an executed transaction. Another basis for finding an equitable mortgage
where a legal mortgage is defective is that an executory agreement to execute a valid legal mortgage creates an equitable mortgage
by virtue of the doctrine of specific performance.
§ 14.02(e)(2)(ii)(C). Priority of an Equitable Lien.
The intent of the parties primarily governs the priority of equitable liens.197 If the intent of the parties cannot be discerned, then
priority is dependent on which lien was first to accrue.198 Between two lenders, the time of accrual is determined by when the money
was released to the borrower for the acquisition or improvement of the property.199
§ 14.02(e)(2)(iii). Promises to Execute a Mortgage or Give Another Security Interest.
A third general category of equitable mortgages arises by reason of the specific enforceability of a promise to execute a legal
mortgage or to find another form of security. The following are the necessary elements in establishing this type of equitable mortgage.
§ 14.02(e)(2)(iii)(A). Performance by Mortgagee.
An agreement to give security will not be enforced as an equitable mortgage until the mortgagee has performed in reliance upon
the mortgagor’s promise to secure the performance. The reasons for this requirement in the case of equitable mortgages appear to
be that equity will not listen to the promisee until the promisee can show that he or she has or will suffer a detriment due to a change
of position he or she has made in reliance on the promise; and prior to performance the legal remedies of the grantor are adequate
since the damages sustained by the promisee are readily capable of determination, and therefore a court of equity will not exercise
its jurisdiction.
§ 14.02(e)(2)(iii)(B). Identification of Property.
In this third general category of equitable mortgage arising from a promise, the particular property which is to be encumbered
must be specified before a mortgage will be declared and enforced.
§ 14.02(e)(2)(iii)(C). Consideration.
In cases involving promises to give security, the problem is one of the enforceability of the mortgagor’s promise. Therefore,
197. Federal Deposit Insurance Corp. v. Taylor, 267 P.3d 949, 962 (Utah Ct. App. 2011).
198. Id.
199. Id.
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consideration sufficient to support the promise is required. Generally, such consideration is required to be present and valuable. This
type of consideration is necessary because this type of equitable mortgage is based upon a promised performance by the obligor
which is wholly executory.
§ 14.02(e)(2)(iii)(D). Pre-Existing Indebtedness.
Generally a pre-existing indebtedness is inadequate consideration to support a promise to give security, even though a pre-existing
indebtedness under an executed security agreement is considered sufficient consideration.
§ 14.02(e)(2)(iv). Equitable Mortgages by Reservation.
In this fourth category of equitable mortgage the security interest does not technically flow from the mortgagor to the mortgagee;
rather the mortgagee, as a vendor of land, retains a security interest in the property he conveys to the vendee. When a vendor reserves
in the deed an express lien upon the property sold to secure the amount of unpaid purchase price, such a lien is treated as an equitable
mortgage which is in the nature of a legal purchase money mortgage.
§ 14.02(f). Parties to a Mortgage.
§ 14.02(f)(1). Note and Mortgage Treated as One Instrument.
If there is a conflict in the note and the mortgage, the provisions of the note will control.200 Ordinarily, however, the note and
mortgage or trust deed are to be construed together.201 If the mortgage has an acceleration clause, the obligation matures even if the
note did not contain such a clause.202
§ 14.02(f)(2). Capacity of Different Types of Individuals to Mortgage.
§ 14.02(f)(2)(i). Mental Incompetency.
Generally those that are incapable at law to form a valid contract are barred from forming a mortgage. The mortgage of an insane
person is invalid as against the mortgagor, and the mortgagor’s heirs or assigns, unless it is confirmed by the mortgagor when of sound
mind, or by his or her legally constituted guardian, heirs or assigns. Such instruments are voidable but not void.
§ 14.02(f)(2)(ii). Capacity of Infants to Execute Mortgages.
The general rule is that a mortgage given by an infant is voidable only and not void. The infant may, upon reaching the appropriate
age, either ratify or disaffirm it.203
§ 14.02(f)(2)(iii). Capacity of Spouses to Mortgage.
The problem of the right and power of spouses to mortgage their own or the other spouse’s property, or to consent thereto, arises
out of the common law of conveyancing and is further complicated by the “single women” acts of the various states. To a considerable
extent it follows the law of execution of deeds. In Utah, a wife has the right to make contracts, incur liabilities and enforce liabilities
by or against her to the same extent and in the same manner as if she were unmarried.204
§ 14.02(f)(2)(iv). Necessary Parties to Mortgage.
It is essential to the validity of a mortgage that there be proper contracting parties: a party to make the mortgage and a party to
accept or take it. A person cannot give a mortgage to himself or herself, even though he or she claims to make it in one capacity and
accept it in another. An owner may, however, legally convey property to another person for the purpose of having such other person
execute a mortgage.
§ 14.02(f)(3). Capacity of Mortgagees.
A mortgage is invalid without a mortgagee. In general, anyone capable of holding real estate may be a mortgagee. The law which
200. Pacific Fruit Exch. v. Duke, 284 P. 729 (Cal. Ct. App. 1930).
201. First Sav. Bank of Ogden v. Brown, 54 P.2d 237 (Utah 1936); Tretheway v. Furstenau, 40 P.3d 649, 652 (Utah 2001).
202. First-Trust Joint Stock Land Bank v. Meredith, 53 P.2d 958 (Cal. 1936).
203. Id.
204. Utah Code § 30-2-2.
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prevents the making of a valid mortgage does not prevent the taking of a mortgage which is for the benefit of the mortgagee. Thus an
infant, nominal, or strawman may take a mortgage.
§ 14.02(g). Subject of a Mortgage
§ 14.02(g)(1). Real Estate.
Generally, every kind of interest in real estate, if it is subject to sale and assignment, may be mortgaged. In other words, if a person
has the right to sell the real estate he also has the right to mortgage it.
§ 14.02(g)(2). Interests Covered by a Mortgage.
Whatever the interests may be of the mortgagor, they are passed to the mortgagee as security for the debt owed to the mortgagee.
If the interest or estate that is going to be mortgaged is already encumbered, the mortgage attaches only to the interests that the
mortgagor has remaining.205 Where leasehold interests are mortgaged, the mortgage conveys no interest beyond the term of the lease
and consequently a mortgagee in possession can acquire no greater right than the lessee had.206
§ 14.02(g)(3). Mortgages of Homesteads.
Under homestead laws similar to those found in Utah, an artificial estate in land is devised to protect the possession and enjoyment
of the owner against the claims of creditors by withdrawing the property used as the home for the family from execution and forced
sale so long as the land is occupied as a home. In Utah, the amount allowed for a homestead exemption changes every calendar year
according to a consumer index.207 This predetermined amount is exempt from judgment liens and from executions or forced sales
except for taxes accruing and levied against the homestead property; for judgments obtained on debts secured by lawful mortgages
on the premises and on debts created in the original purchase of the property and for judgments obtained by an appropriate party on
debts created by failure to provide support or maintenance for dependent children.208 The Utah Uniform Probate Code also allows a
homestead for a decedent’s surviving spouse but only to the extent of $22,500 and if there is no surviving spouse the $22,500
exemption is divided between the minor and dependent child of the decedent.209 This homestead is exempt from and has priority over
most claims against the estate.210
§ 14.02(g)(4). Rents, Issues and Profits.
Generally, the mortgagor in possession is entitled to the fruits of the mortgaged property. Because of this the mortgagor in most
jurisdictions is entitled to take the rents and issues (goods and profits of the land) unless the mortgage provides for something
different. Unless restrained from doing so in the mortgage the mortgagor is entitled to work the property in any manner that the
mortgagor sees fit and anything that the mortgagor severs from the land becomes unencumbered personalty and the mortgagor’s
own property. In lien states like Utah, a pledge of rents to the mortgagee gives the mortgagee no right to the actual rents until after
the mortgagor is in possession or a receiver is appointed by the court.
§ 14.02(g)(5). Mortgages on Buildings, Fixtures and Improvements.
If a building is mortgaged it is assumed that the building carries with it the land on which it stands due to the essential relation of
the ground to the building. However, this must be the intent of the parties to the mortgage. If this is not the intent, the mortgage
covers the building only, which satisfies the general rule that a mortgage on improvements conveys no title to the land itself. The rule
also states that a mortgage on real estate embraces all permanent improvements and fixtures thereon without the necessity of their
being described in detail. Therefore, before a mortgagor in possession can authorize a third person to erect or remove buildings from
mortgaged property, the mortgagor must first gain the consent of the mortgagee.

205. See, e.g., Allen v. Hall, 148 P.3d 939, 944-45 (Utah 2006) (declining to encumber plaintiff, the prevailing party in a quiet title action, with a mortgage
entered into by the purchaser from defendant, plaintiff’s ex-wife, who previously held a defeasible fee interest in the property, following the reversion of the
property to plaintiff because the defeasible event occurred: the ex-wife moved more than 50 miles from the property prior to the daughter’s eighteenth birthday).
206. Id.
207. Utah Code § §78B-5-503.
208. Id.
209. Utah Code § 75-2-402.
210. Id.
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§ 14.02(g)(6). After-Acquired Property.
It is a general rule that where, at the time of the execution of a mortgage, the mortgagor is without title to, or interest in, the
property mortgaged, or has an estate or interest less than the mortgage purports to cover, a title subsequently acquired by the
mortgagor will inure to the benefit of the mortgagee. This result is based on the equitable theory that the mortgage operates as an
executory agreement attaching to the title when it is acquired.
§ 14.02(h). Priorities.
§ 14.02(h)(1). Utah Recording Statutes.
Utah Code Annotated states that recording is necessary to impart notice in every conveyance of real estate, written agreements
setting forth real estate conveyances, or agreements whereby real estate may be affected, i.e., mortgages.211 Also all conveyances will
be valid and binding between the parties conveying and those who had actual notice of the conveyance even though the conveyance
was not recorded.212 There is also a Utah statute that provides that no person holding an unrecorded conveyance at the time of a
judicial foreclosure sale must be made a party to the proceedings in order for the proceedings to be conclusive against that person.
Therefore, unrecorded omitted junior lienors do not have to be made parties to a foreclosure sale for the sale to be conclusive against
them.213
§ 14.02(h)(2). In General.
§ 14.02(h)(2)(i). Priority in Time and Notice.
Other things being equal, different liens upon the same property have priority according to the time of their creation. The priority
of a lien can also be affected by actual or constructive notice. Where a lien is first in time but not recorded, a later mortgage recorded
first may nevertheless be inferior if the mortgagee has actual knowledge of the first lien or notice of facts sufficient to put him on
inquiry.214 In Tracy Collins Bank & Trust Co. v. Seiger,215 Tracy Collins had taken a note and deed of trust from Seiger as security for a
sum of money borrowed by Seiger. Tracy Collins recorded the deed of trust. Later Seiger sold the property that was subject to the
deed of trust to Timothy. Timothy borrowed from another bank using the same property as security and issued another note and deed
of trust. Tracy Collins foreclosed and Timothy’s bank alleged that they had priority in the foreclosure funds. The court held that the
prior recording of the Tracy Collins deed of trust was constructive notice to the other bank of the original deed of trust and that the
second deed of trust was subordinate to Tracy Collins.”216 In Mathis v. Madsen,217 the Utah Supreme Court concluded that actual
possession when open, visible, and exclusive would put those acquiring any title to or lien upon the land so occupied upon inquiry to
ascertain the nature of the rights of the occupants.218
§ 14.02(h)(2)(ii). Recordation.
Priority is largely determined by recordation. Regardless of the time of transfer the Utah real property recording system gives
priority to the person whose instrument is first recorded if such person is a bona fide purchaser or encumbrancer without notice of
prior interests. Any subsequently recorded mortgage is inferior.219

211. Utah Code § 57-3-102.
212. Utah Code § 57-3-102.
213. Utah Code § 78B-6-903.
214. Id. at § 39; see also Federal Deposit Insurance Corp. v. Taylor, 267 P.3d 949 (Utah Ct. App. 2011) (where the court held that a prior deed of trust was
ineffective to transfer title because of a deficiency; however, the ineffective deed of trust did provide actual notice to a subsequent purchaser of an equitable
lien on the property and therefore the subsequent purchaser did not take his subsequent trust deed in good faith). See Utah Code § 57-3-103.
215. 546 P.2d 237 (Utah 1976).
216. Id.
217. 261 P.2d 952 (Utah 1953); Ault v. Holden, P.3d 781, 792 (Utah 2002).
218. Id.
219. See Farm Prod. Credit Ass’n v. Wasatch Bank, 734 P.2d 904 (Utah 1987) (the date of recording, not the date of execution, governs the time from which
an instrument imparts notice to all persons); see also Utah Code § 38-l-5. But cf. Pioneer Builders Co. of Nev. v. K D A Corp., 292 P.3d 672 (Utah 2013) (holding
that where party received title to land by wild deed and recorded the deed, notice did not become effective as to other parties until the date the un-defective
quit-claim deed was recorded). Dillon v. S. Mgmt. Corp. Ret. Tr., 326 P.3d 656, (Utah 2014).
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§ 14.02(h)(2)(iii). Priority of Purchase Money Mortgage.
A purchase money mortgage is created when a vendor of property sells to a vendee, and the vendee pays to the vendor a portion
of the purchase price in cash and gives the vendor as part of the same transaction a mortgage upon the property to secure the balance
of the purchase money. A purchase money mortgage also occurs when, instead of the vendee giving the vendor a mortgage, the
vendee gives a third-party lender a mortgage upon the property to secure the balance of the purchase price that the lender has paid
to the vendor. Purchase money mortgages are given a special priority. The general rule is that a purchase money mortgage will take
preference over any other lien attaching through the financing of the transaction.220 For example, if the vendee-mortgagor has a
judgment placed against him or her before the purchase money mortgage is executed, the purchase money mortgage will be superior
to the judgment. Furthermore, as between a purchase money mortgage to a third person who advances part of the purchase price
and a purchase money mortgage to the vendor for the balance, the latter is given preference even if the vendor had notice of the
other mortgage.221 However, purchase money mortgages must be recorded to be protected against a subsequent transfer.222 In Kemp
v. Zions First National Bank,223 Kemp sold a home to the Nobles, and the Nobles paid a portion of the purchase price and gave Kemp a
purchase money mortgage as security for the remainder of the debt. Kemp did not record the mortgage he had received. However,
shortly after this the Nobles went to Zions First National Bank for financing and gave Zions a mortgage as security for the financing.
Zions promptly recorded the mortgage. Kemp knew about the additional mortgage to Zions because he helped the Nobles obtain the
financing. The court reviewed the high priority given purchase money mortgages but held that due to Kemp’s unrecorded mortgage, his
silence about his mortgage to Zions during the time he was helping the Nobles secure the bank financing, and the fact that Zions had
neither actual nor constructive notice of the purchase money mortgage, the later-in-time but prior recorded trust deed would take
precedence over the prior-in-time but later recorded purchase money mortgage.224
§ 14.02(h)(2)(iv). Effect of Renewal of Mortgage on Priority.
In First Security Bank of Utah v. Proudfit Sporting Goods Co.,225 the Utah Supreme Court held that if a mortgage was recorded prior
to a subsequent lien and the prior mortgage was renewed several times after the subsequent lien was recorded, if the renewal was
not a calling in of the old mortgage for a new one, the court would look to the date the prior mortgage was recorded for priority.
§ 14.02(h)(3). Subordination Agreements.
§ 14.02(h)(3)(i). In General.
It has long been recognized that parties may agree to waive or subordinate the priority of their liens. One example is a lessor
securing a loan with the use of a mortgage on leased property. The lessor may ask or pay the lessee to subordinate the lease to a
lender. Another common subordination instrument is one in which the seller of undeveloped land subordinates the seller’s purchase
money mortgage to the construction loan obtained by the purchaser/builder. It is rare for a subdivider to be willing or able to furnish
enough cash to purchase all the land he needs to subdivide. If the subdivider expects to operate on a substantial scale, it is necessary
to arrange credit to finance land purchases. It is extremely difficult to arrange land acquisition through institutional lenders, so the
subdivider sometimes persuades the land seller to extend credit for a large part of the purchase price. However, once the subdivider
has the necessary property purchased, the vendor’s authorization is required to allow the vendor’s purchase money mortgage to be
subordinated. This subordination may be necessary in order for the subdivider to obtain a construction loan for the development
because the institutional lenders of such loans may be required by law to obtain first liens to secure the construction loans. Where
there are three creditors that hold an interest in property and two of them desire to enter into a subordination agreement, Utah
follows the partial subordination approach. The two creditors entering into the agreement merely switch lien priority with each other
and the non-party is left at the same lien position they were in originally.226

220. Id. at § 9.1
221. Id.
222. Id. at § 9.2.
223. 470 P.2d 390 (Utah 1970).
224. Id. at 393.
225. 552 P.2d 123 (Utah 1976); But cf. First Nat. Bank of Layton v. Palmer, 362 P.3d 904, 905 (Utah App. 2013) (finding that a bank which had recorded its
original priority immediately before another secured lender with knowledge of the other lender, and had subsequently needed to break down the original trust
deed into two separate deeds, was not entitled to equitable reinstatement of first priority because it had failed to do more than blindly trust an incorrect title
report upon reissuance of the deed).
226. VCS, Inc. v. Countrywide Home Loans, Inc., 349 P.3d 704 (Utah 2015).
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§ 14.02(h)(3)(ii). Methods in Subordinating Purchase Money Mortgages.
Subordination of the vendor’s purchase money mortgage or deed of trust is usually accomplished by an executory agreement (a
provision in the contract of sale of the property) by which the vendor agrees to subordinate a prior lien; by a subordination provision
in the mortgage or deed of trust; or by the order of recording the documents themselves. This third method, considering the rather
strong presumption in favor of the purchase money obligation’s priority, is reinforced by the Utah recording statute that states all
conveyances are void until recorded as against subsequent purchasers or creditors in good faith (without actual or constructive notice)
and for valuable consideration. An enforceable subordination clause should contain terms that will define and minimize the risk that
the subordinated lien will impair or destroy the seller’s security. This protection is achieved by denying specific performance to an
executory subordination agreement on the grounds that the contract is not just and reasonable. In the California Supreme Court case
Handy v. Gordon,227 Gordon agreed to sell real property to Handy. The purchase price was $1,500,000. The escrow instructions stated
that $300,000 was paid to Gordon. Handy agreed to execute a note secured by a deed of trust for $1,200,000 with 2% interest, payable
at $120,000 annually with the balance due in ten years after the escrow closed. Gordon also agreed to subordinate the trust deed to
other trust deeds securing loans to be obtained by Handy for construction and financing. Later Gordon refused to continue in the contract
and Handy brought suit for specific performance. The issue presented to the court was whether a subordination clause had to define and
minimize the risk that the subordinating liens will impair or destroy the seller’s security. The court held that it did. The court mentioned
that without such terms the seller was forced to rely entirely on the buyer’s good faith and ability as a developer to ensure that he would
not lose both his land and the purchase price. The court felt that a valid subordination agreement should include a restriction on the buyer’s
use of funds received due to the subordination, a restriction on the amount of loans made against the purchased property to insure the
seller’s ability to protect itself by bidding on the property if the senior liens were foreclosed, and a down payment large enough to cushion
the seller’s position.228
§ 14.02(h)(4). Real Estate Mortgages and Tax Liens.
Tax liens are given priority over prior mortgages or other private liens.229
§ 14.02(i). Rights and Liabilities of Mortgagor and Mortgagee.230
§ 14.02(i)(1). Mortgagor’s Legal Rights with Respect to Mortgaged Security.
§ 14.02(i)(1)(i). Possession.
Utah, along with most of the other western states, has long been recognized as a lien theory state.231 Under this theory the
mortgagee holds no title but has a security interest only. The mortgagor, accordingly, has the right to possession until there has been
a valid foreclosure.
§ 14.02(i)(1)(ii). Transfers and Conveyancing.
The mortgagor in equity is considered the owner and the mortgagor’s relations with third parties are governed basically by the law
of real property. The mortgagor may devise, sell, lease, or make any contracts in respect to the mortgaged property. As the new owner,
the grantee receives the mortgagor’s equity of redemption. The consent of the mortgagee may have to be obtained if the mortgage
contains a due-on-sale clause.
§ 14.02(i)(1)(iii). Rents and Profits.
Rents and profits are considered incidents of the equity of redemption. Therefore, the mortgagor is entitled to both rents and
profits prior to foreclosure. Prior to foreclosure, when the mortgagor is rightfully in possession, the receiver of the mortgagee may
not collect rent from the mortgagor.232 After foreclosure and during the statutory period of redemption, unless the mortgage gives the
227. 55 Cal. Rptr. 769, 422 P.2d 329 (1967).
228. Id.
229. See Union Cent. Life Ins. Co. v. Black, 247 P. 486 (Utah 1926); Utah State Tax Comm'n v. Stevenson, 150 P.3d 521(Utah 2006).
230. In 2000, the Utah State Legislature passed the Utah Residential Mortgage Practices Act and created the Residential Mortgage Regulatory Commission,
which reviews closed-end residential mortgage loans in the state and investigates complaints associated with such loans. See Utah Code §§ 61-2c-101 to 61-2c403.
231. Bybee v. Stuart, 189 P.2d 118 (Utah 1948).
232. Holmes v. Gravenhoust, 188 N.E. 285 (N.Y. 1933). (“the mortgage sought to be foreclosed does not by its terms give the mortgagee any lien upon or
right to the rents or the crops on the premises during the time the mortgagor is entitled to retain possession of such premises.”) Carlquist v. Coltharp, 67 Utah
514, 248 P. 481, 483 (Utah 1926).
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mortgagee the right or the court appoints a receiver to collect rents and profits, the mortgagor has the legal title and right to possession as
well as the rents and profits.233
§ 14.02(i)(1)(iv). Waste.
The mortgagor may recover damages for waste committed by a stranger, and such recovery is a bar to a subsequent suit by the
mortgagee against the mortgagor.234 In all actions to recover for waste, the mortgagor need not make the mortgagee a party to the
action. As long as the mortgagor is in possession and commits no waste himself, the mortgagor may lawfully dispose of the products
of the land. If the mortgagor commits waste and the mortgagee can show that its security is impaired, the mortgagee stands in the
relationship of a title holder to the extent that it is allowed to protect the security against waste.235
§ 14.02(i)(1)(v). Redemption.
Utah allows the mortgagor an opportunity to redeem a mortgage (but not a deed of trust) both before and after foreclosure.236
§ 14.02(i)(2). Rights and Obligations of Mortgagee.
§ 14.02(i)(2)(i). Reimbursement for Expenditures.
§ 14.02(i)(2)(i)(A). Payment of Taxes.
It is the duty of the mortgagor or trustor as legal owner to pay the taxes on the mortgaged property. However, if the mortgagor
fails to pay the taxes, the mortgagee may do so in order to protect its security from tax liens. If the mortgagee pays the taxes it is
entitled to reimbursement from the mortgagor usually by adding the amount to the mortgage debt and collecting it upon foreclosure.
In Crofts v. Johnson,237 Crofts, the mortgagee, purchased Johnson’s (mortgagor) property at a tax sale. The court held that Crofts could
not acquire a title superior to Johnson’s by buying the property at the tax sale because his right to protect his security as mortgagee
was the right to pay the taxes for the defaulting mortgagor and add them to the mortgage indebtedness.238 Generally the mortgage
or deed of trust will contain a provision giving the mortgagee the power to pay the taxes if unpaid by the mortgagor and the additional
power to declare the mortgagor in default and foreclose at once if the tax payments are in arrears.
§ 14.02(i)(2)(i)(B). Invalid Purchase at Tax Sale.
§ 14.02(i)(2)(i)(B)(I). Invalid Purchase by Mortgagor.
If mortgaged property is sold at a tax sale, the mortgagor and the mortgagor’s heirs cannot purchase at the tax sale free from the
mortgage lien. There are two reasons. First, the mortgagor should not be allowed to take advantage of the mortgagor’s failure to pay
taxes. Second, because of the strong public policy against collusion, an heir or someone of close relationship to the mortgagor should
not be able to purchase a tax sale free of the mortgage lien. In Gigliotti v. Albergo,239 Gigliotti (mortgagor) sold the property to his son
who allowed the property to be sold at a tax sale. Gigliotti and his son purchased the property at the sale but the county placed the
three names of Gigliotti, his son, and Albergo (mortgagee) on the tax deed. In a later action to quiet title in Gigliotti the court held that
the tax deed (from the county after the tax sale) ran to those who had the duty to pay the taxes (both the mortgagor and mortgagee)
and who claimed to be owners of the property. The purchase by Gigliotti and son made their title no better than before. Neither the
buyer nor any immediate family member involved with the buyer at a tax sale can cut off the rights of the mortgagee if the buyer or
anyone related to the buyer was in the first instance the mortgagor.240 The owner of property can work no different result by using
some third person or agent as an instrument to purchase at a tax sale. A bona fide purchaser at a valid tax sale does not act to protect

233. See generally Carlquist v. Clothorp, 248 P. 481 (Utah 1926).
234. See Stevenson v. Goodson, 924 P.2d 339 (Utah 1996); Hansen v. Green River Group, 748 P.2d 1102 (Utah Ct. App. 1988).
235. Hansen v. Green River Group, 748 P.2d 1102 (Utah Ct. App. 1988) (three element test described in order to prove waste; specifically, an act constituting
waste, done by one legally in possession, and done in prejudice to the estate or interest of the estate).
236. Utah Code § 78B-6-906. See Utah R. Civ. P. 69C.
237. 313 P.2d 809 (Utah 1957).
238. Id. at 811.
239. 115 P.2d 791 (Utah 1941).
240. Id.
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the interests of the record owner whose neglect resulted in the tax title.241
§ 14.02(i)(2)(i)(B)(II). Invalid Purchase by Mortgagee.
The mortgagee has the right to pay the taxes on mortgaged property. The reason for this is that although the mortgagee has no
primary obligation to pay the taxes, it does have an interest in protecting its security against the public. Taxes are similar to third-party
liens that are superior to those of the mortgagee. If a third-party lien has priority and is allowed to exist over the mortgagee’s lien,
upon default the mortgagee will lose the property. For this reason the mortgagee is given the right to pay the taxes on the mortgaged
property.242 In Crofts v. Johnson,243 the court said that the mortgagee, Crofts, who had made a purchase of his mortgagor’s property
at a tax sale, had purchased the property in trust for the mortgagor, Johnson, and as soon as Johnson reimbursed Crofts the amount
paid for the tax deed plus interest, he could again take possession.244
§ 14.02(i)(2)(i)(C). Payments of Insurance Premiums.
A failure to pay insurance premiums on a mortgaged property could place the security at risk. Most mortgages contain a clause
that requires the mortgagor to pay the insurance premiums and gives the mortgagee the right to insure the property at the
mortgagor’s expense if the mortgagor fails to do so..
§ 14.02(i)(2)(i)(D). Rights to Condemnation Awards.
The condemnation of all or a portion of a mortgaged property is simply an exchange of the secured property for money. Therefore,
the mortgagee is entitled to any such condemnation awards to the extent necessary to satisfy the mortgage debt.
§ 14.02(i)(2)(i)(E). Right to Insurance Proceeds.
The standard form of fire insurance policy contains a provision on the obligations and interests of the mortgagee. This provision
authorizes the mortgagee to make proof of loss if the insured fails to do so. Also, a first mortgage or deed of trust may, at the option
of the mortgagee, provide that insurance be applied to the indebtedness.245
§ 14.02(i)(2)(i)(F). Remedies for Impairment of Security and Waste.
As legal owner of the secured property, the mortgagor may use the property in any manner that the mortgagor sees fit. However,
if the mortgagor uses it in such an excessive or unreasonable manner making it inadequate as security, the mortgagee may either
recover damages or obtain an injunction. An injunction does not remunerate for waste that has already occurred but it does stop
future waste. If a third party solely or in conjunction with the mortgagor injures the property and makes the property inadequate as
security for the debt, the mortgagee can hold the third party, the mortgagor, or both, liable for the damages or seek to enjoin them.
§ 14.02(i)(2)(i)(G). Due on Sale and Due on Encumbrance Clauses.
Mortgages, deeds of trust, and underlying notes of indebtedness commonly include clauses that permit an acceleration of the total
debt if payments become delinquent. In addition these instruments commonly allow an acceleration of the debt if the mortgagor
conveys or further encumbers the property. These latter clauses are referred to as due on sale and due on encumbrance clauses.
The Garn-St. Germain Act246 generally upholds due-on-sale clauses, broadly preempting state laws that restrict the enforcement of
such clauses. However, the Act enumerates several types of transfers that may not be used as the basis for due-on-sale acceleration.247
241. Free v. Farnworth, 144 P.2d 532 (Utah 1943).
242. Id.
243. 313 P.2d 808 (Utah 1957).
244. Id.
245. See Mumford v. Lee Servicing Co., 999 P.2d 23 (Utah App. 2000); Saleh v. Farmer’s Ins. Exchange, 133 P.3d 428 (Utah 2006) (homeowner who suffered
fire damage to his residence was not entitled to receive full payment of recovery from insurance company until all repairs had been completed based on language
in the contract).
246. 12 U.S.C. § 1701j-3.
247. See infra § 14.02(j)(1)(ii).
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The due on encumbrance clause is similar to the due on sale clause except that it triggers the acceleration of the debt at the time the
mortgagor or trustor allows the secured property to be further encumbered. Similarly, a person does not have the right to repay a
mortgaged debt before the contract or mortgage allows.
§ 14.02(i)(3). Mortgagee in Possession.
§ 14.02(i)(3)(i). What Entitles a Mortgagee to Possession?
In Utah, a lien theory state, the mortgagee is usually not entitled to possession except through foreclosure and purchase or through
agreement. This is also true of the trustee or the beneficiary under a deed of trust. However, the mortgagee may gain possession prior
to foreclosure by one of the following means. The mortgagee may have the right to take possession or have a receiver appointed to
manage the property, settle expenses, and collect rents and profits if the mortgage contains an express provision giving the mortgagee
such a right. The mortgagee can take possession with the implied consent or acquiescence of the mortgagor. An example is when the
mortgagee informs the mortgagor that the mortgagee is taking possession of the mortgaged parcel of property and the mortgagor
does not object. The mortgagee may obtain possession in good faith without the consent of the mortgagor and without wrongful act
if, for example, the mortgagor abandons the property and the mortgagee moves into possession.
§ 14.02(i)(3)(ii). Duties of Mortgagee in Possession.
The mortgagee in possession may collect rents and profits but has the duty to account for them and apply them toward the debt
of the mortgage. If the property is not producing rents, then the mortgagee has the duty to make reasonable efforts to produce rents
and profits from the property.
The mortgagee in possession has a duty to keep the property in repair and may add expenses incurred to the mortgage debt and
collect them at the time of the foreclosure sale. However, only repairs that are necessary to preserve the security of the property can
be made; the mortgagee is not entitled to add repairs made merely for convenience. Since very few capital or permanent
improvements to property are necessary to preserve the security, permanent improvements are not allowed to be added to the
mortgage debt.
§ 14.02(j). Transfer of the Mortgagor’s Interest.
§ 14.02(j)(1). In General.
As a general rule, the interest of the mortgagor in mortgaged property is freely transferable,248 and the mortgagee’s consent to the
transfer is not necessary. However, the mortgage may become due and payable upon sale of the property if the mortgage contains a
due on sale provision. The mortgagor’s right of transfer continues until the mortgagor’s interest is divested, which may occur by
foreclosure, execution sale or bankruptcy sale. The mortgagor’s ability to freely transfer the mortgagor’s interest in the property may
also be hindered if the mortgage contains a due on sale clause. Voluntary transfer of the mortgagor’s interest is usually made by a
deed of conveyance.
The mortgagor can also transfer an interest by gift or at death by either devise or descent. Under Utah’s Uniform Probate Code, a
devisee is required to assume the mortgage debt upon receipt of the property unless there is a specific provision in the will to pay that
particular debt.249 However, if the mortgagor dies intestate, the personal representative has the discretion to pay or not to pay the
debt; and in either case the total value of the distributive share to the heir is the same.250 After effective inter vivos transfer, if the
mortgagor was personally liable on the mortgage note, the mortgagor will remain ultimately liable for the debt. If the grantee does
not pay the debt and the value of the mortgaged property is not sufficient to cover the debt upon sale, the mortgagor will be personally
liable for the deficiency. If the mortgagor is required to pay the debt, the mortgagor may have an action against the grantee for any
amount so paid if the grantee has assumed the debt. The only way the mortgagor can fully escape potential liability on the note is to
obtain a novation by the mortgagee.
§ 14.02(j)(1)(i). Treatment of the Debt upon Transfer.
Property may be transferred free and clear of the mortgage either by the mortgagor paying off the debt or through refinancing.
The term “refinancing” is used to describe the situation when, in order to pay off the pre-existing mortgage, the purchaser borrows a
portion of the purchase price, places a new mortgage to secure the debt and uses a portion of the borrowed money to pay off the old
mortgage. The old mortgage must, by its terms, permit prepayment or the mortgagee must agree to prepayment since the mortgagee
has no obligation outside the mortgage contract to accept early or advance payments.
The mortgagor may also transfer the property to a grantee “subject to” the mortgage. If default occurs and there is a deficiency
248. Mickelson v. Anderson, 19 P.2d 1033 (Utah 1933); Azzalia v. St. Claire, 64 P. 1106 (Utah 1901); Thompson v. Cheesman, 48 P. 477 (Utah 1897).
249. Utah Code § 75-2-607.
250. Utah Code § 75-3-814.
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after sale of the property, the mortgagor, not the grantee, will be personally liable. The deed of conveyance should expressly state
that the transferee is taking “subject to” the mortgage to avoid any ambiguity. In a foreclosure action, the grantee who has taken the
property “subject to” the mortgage, and has not deducted from the purchase price the amount of the mortgage, will be able to use
any defenses that would have been available to the mortgagor, including any legal or equitable defense to the original mortgage, such
as failure of consideration.251
Another method of transferring mortgaged property is to have a grantee “assume and agree to pay” the mortgage debt. When this
is done, the grantee becomes primarily liable for the debt, with the grantor-mortgagor remaining liable as a surety. The grantor’s
liability will be triggered only if the grantee defaults and there is a deficiency after foreclosure sale of the property. If the grantor pays
any portion of the debt (for example, to prevent an impending default by the grantee), the grantor will have an action for
reimbursement against the defaulting grantee.
If the mortgagor pays off the entire debt, the mortgagor is subrogated to the mortgagee’s position and may, if the grantee fails to
reimburse the mortgagee, foreclose the mortgage and recover the mortgagor’s payments.252 If the mortgagee, without the
mortgagor’s consent, extends the time of payment or makes any other modification of the debt contract which increases the
mortgagor’s risk, the mortgagor will be entirely discharged from liability on the debt.253 The deed of conveyance to the grantee should
state that the grantee “assumes and promises to pay” the mortgage debt. A separate assumption agreement may be employed to
spell out the parties’ obligations and the agreement should be incorporated by reference in the deed. A clause in the deed reciting
only that the purchaser is buying the property “subject to all liens” does not constitute an agreement that the grantee assumes the
debt.254
When a grantee assumes the mortgage debt, the contract is binding not only between the grantee and its grantor, but also between
the grantee and the mortgagee and its assigns.255 The mortgagee is deemed a third-party beneficiary of the assumption agreement
and has a right of direct action against the grantee for the debt upon default.256 The grantee may, of course, assert any defenses against
the mortgagee that may have arisen since the transfer of the property took place, as well as failure or want of consideration or fraud
as to any agreement with the mortgagor. The grantee cannot generally attack the mortgage itself. In a series of transfers, each
transferee is liable on the debt for payment. A prior transferee’s only recourse against a subsequent transferee’s default is an action
against the defaulting transferee, and not against the mortgagee to compel action against the defaulting transferee. Although there
is a split of opinion in other jurisdictions, in Utah when a grantee agrees to assume and pay a mortgage debt for which the grantor
was not personally liable, the grantee is personally liable to the mortgagee to pay the debt.257
§ 14.02(j)(1)(ii). Some Restraints on Alienation of the Mortgagor’s Interest.
Although the mortgagor’s interest generally is freely alienable, during the 1960’s, institutional lenders began using a type of
restraint upon alienation based in mortgage acceleration clauses. These clauses are commonly known as “due-on-sale” and “due-onencumbrance” clauses. These “due-on” clauses state that in the event the mortgaged property is transferred or encumbered, the
lender may, at its option, accelerate the payments and call the note due. Often included with acceleration of payments is a prepayment
penalty against the mortgagor.
During times of escalating inflation, home buyers have increasingly assumed their seller’s old mortgage in order to avoid everincreasing interest rates on institutional mortgages. The due-on-sale clause is employed by institutional lenders to prevent this practice
and allows the lender to take advantage of higher interest rates on new mortgages. During this same period the due-on-encumbrance
clause has also become popular with institutional lenders. The rationale frequently given for the use of this clause is that in order to
protect its security, the mortgagee needs control over what kind of encumbrance the mortgagor places on the mortgaged property.
Since any further encumbrance gives the lender the right to accelerate payments, the due-on-encumbrance clause, like the due-onsale clause, allows the lender to take advantage of increased interest rates if the mortgagor needs to place a second mortgage on the
property, whether or not the new encumbrance affects the mortgagee’s security. The major attack on due-on-sale clauses has been
based on the restraint of alienation doctrine. In 1982, the Utah Supreme Court ruled that a due-on-sale clause is a reasonable restraint
on borrowers’ rights to alienate their property.258 In other jurisdictions there has been great diversity in handling due-on-sale clauses.
251. Stewart Livestock Co. v. Ostler, 144 P.2d 276 (Utah 1943); Mickelson v. Anderson, 19 P.2d 1033 (Utah 1933); Brunswick Realty Co. v. University Invest.
Co., 134 P. 608 (Utah 1913).
252. Bunnell v. Carter, 46 P. 755 (Utah 1896).
253. Hammond v. Wall, 171 P. 148 (Utah 1918).
254. Fisk v. Stephens, 33 P. 248 (Utah 1893).
255. See generally, McKay v. Ward, 57 P. 1024 (Utah 1899).
256. Id.
257. Id.
258. Redd v. Western Sav. & Loan Co., 646 P.2d 761 (Utah 1982).
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Courts have usually dealt with the issue of the validity of due-on-sale clauses by balancing the policies and interests supporting such
clauses against the burden of restraint imposed on the mortgagor. Congress responded to this debate with the passage of the GarnSt. Germain Act in 1982. 259 The Act broadly preempts state laws that restrict the enforcement of due-on-sale clauses, and makes such
clauses generally enforceable. However, the Act enumerates several types of transfers that may not be used as the basis for due-onsale acceleration. The list includes:
(1) the creation of a lien or other encumbrance subordinate to the lender’s security instrument which does not relate to a transfer
of rights or occupancy in the property;
(2) the creation of a purchase money security interest for household appliances;
(3) a transfer by devise, descent, or operation of law on the death of a joint tenant or tenant by the entirety;
(4) the granting of a leasehold interest of three years or less not containing an option to purchase;
(5) a transfer to a relative resulting from the death of a borrower;
(6) a transfer where the spouse or children of the borrower become an owner of the property;
(7) a transfer resulting from a decree of a dissolution of marriage, legal separation agreement, or from an incidental property
settlement agreement, by which the spouse of the borrower becomes an owner of the property;
(8) a transfer into an inter vivos trust in which the borrower is and remains a beneficiary and which does not relate to a transfer
of rights of occupancy in the property; or
(9) any other transfer or disposition described in regulations prescribed by the Federal Home Loan Bank Board.260
The Act also exempted some states for loans made during a specific “window period.”261
§ 14.02(k). Release and Satisfaction of the Mortgage.
As a general rule, when final payment is tendered and accepted on a note secured by a mortgage,262 the mortgage is released. If
the mortgagee wrongfully fails to advance the mortgage money as agreed, the mortgage is terminated and deemed satisfied. After
termination of the mortgage, the mortgagee holds nothing, and all outstanding interests of the mortgagee in the mortgaged property
revert to the mortgagor by operation of law. When final payment is tendered and received, a formal release instrument should be
obtained from the mortgagee and recorded to give notice that the debt has been satisfied. If the mortgagee wrongfully refuses to
release the mortgage or the trustee wrongfully fails to reconvey the trust deed, a Utah statute provides that the mortgagor or trustor
may bring an action for treble damages including all expenses incurred in completing a quiet title action.263 Under this statute the
plaintiff can also recover reasonable attorneys’ fees and court costs. 264 The statute provides that the mortgagee will not be held liable
if, a procedure has been established to release the security interest after final payment; and the procedure was complied with in good
faith, and the security interest was not released for reasons beyond the control of the mortgagee.265 The mortgagor must show specific
damages resulting from failure to release rather than merely allege injury to credit or other general damage. 266 The intent of the
parties controls whether refinancing the mortgage debt by the mortgagor releases the old lien on the property.267
When such refinancing occurs, the intent of the parties also determines whether a merger of the old lien into a newly-created lien
will occur.268 Any release obtained in good faith by the mortgagor for adequate consideration from an authorized person will be
sustained.269 In most states payment is presumed to have been made after 20 years if the mortgagor has done nothing during that
period to recognize the obligation. In some states the presumption of payment is rebuttable; in others it is irrebuttable.

259. 96 Stat. 1469 (1982), codified at 12 U.S.C. ch. 3 § 226.
260. 12 U.S.C. § 1701j-3.
261. Id.
262. Payment is usually made in cash. However, payment may be made by the mortgagor deeding the property over to the mortgagee. See MacArthur v.
J.G. Peppard Seed Co., 286 P. 955 (Utah 1930).
263. Utah Code § 57-1-38.
264. Id.
265. Id.
266. See Hector, Inc. v. United Sav. & Loan Ass’n, 741 P.2d 542 (Utah 1987).
267. Haroldsen v. Yates, 140 P.2d 350 (Utah 1943).
268. Nadler v. Kellogg Sales Co., 288 P.2d 456 (Utah 1955).
269. Rohwer v. Burell, 134 P. 573 (Utah 1913).
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In Utah the Marketable Title Act cuts off all mortgages 40 years after recordation unless a subsequent instrument is recorded which
purports to divest the claimant of its title.270 Mortgaged land may be sold in separate parcels upon foreclosure. If the mortgagee
releases a portion of the property from its lien without applying the fair value thereof against the secured debt, the mortgagee is
thereafter prevented from enforcing such part of the mortgage debt as it could have realized from the sale of the parcel against the
remaining property subject to the lien.271 Tender on the due date of the note (maturity date) releases the mortgage. However, tender
before the maturity date, in the absence of a pre-payment clause, will not discharge either the debt or the lien. Tender of the total
amount due after the due date but before foreclosure will discharge the mortgage as long as the tender is kept good.272 The mortgage
may also terminate due to the running of the statute of limitations.
In Utah a single statute of limitations governs both the note and the mortgage. No action can be brought to foreclose the mortgage
or to obtain satisfaction of the debt six years after the date the debt became due and payable.273 This may still leave a problem for the
mortgagor since the lien will not be released from the public record, thus clouding title. Courts have been reluctant to compel release
for the mortgage until the mortgagor does equity or pays the debt. The statute of limitations cannot be tolled as to the mortgagor by
acts of the mortgagor’s grantee, such as an agreement between the grantee and the mortgagee to pay the debt or to extend the sixyear period. One can toll the statute of limitations only by one’s own actions. Prepayment fees are charged by most mortgagees for
early payment of the mortgage debt. It is generally accepted that a reasonable, predetermined prepayment fee is sustainable as
liquidated damages.274 Late payment charges are also upheld as long as they are reasonable.275
In California, a late payment charge based on the entire balance remaining at the time of breach has been found to be a penalty
and therefore invalid.276 However, in other jurisdictions the late payment provision has been ratified by legislation where the added
charge was based on the amount overdue. If the mortgage is used to secure not only payment of money but also performance of
unliquidated obligations (such as sewer or road construction), any prepayment will discharge only the debt and interest on the loan
and will not discharge the lien, which will remain in effect to secure performance of the unliquidated obligations.277
§ 14.02(l). Transfer and Assignment of the Mortgagee’s Interest.
§ 14.02(l)(1). In General.
The mortgagee has two interests stemming from a mortgage: the personal obligation which is owed to him, and a security interest
in the land represented by the mortgage. Transfer of the mortgagee’s interest is usually made by its endorsement of the promissory
note (representing the obligation owed the mortgagee to pay the debt) and by simultaneous assignment of the mortgage.
While some states consider a mortgage to be a conveyance of title to property, in Utah the mortgagee has only a lien.278 Any
attempt by the mortgagee or its assignee to transfer title to the mortgaged property before foreclosure will fail. In almost all cases the
mortgagee will transfer the note, as well as the mortgage, to its assignee. However, since the only purpose of the mortgage is to secure
the mortgagor’s debt obligation, any transfer of the mortgage carries with it the security as well.279 Also, an assignment of the
mortgage, by the majority view, operates as an assignment of both the indebtedness and the security interest in the property.
§ 14.02(l)(2). Rights of the Assignee after Valid Assignment.
§ 14.02(l)(2)(i). Non-Negotiable Notes.
The assignee of a non-negotiable note takes subject to all the mortgagor’s defenses that existed prior to the mortgagor’s receipt
of notice of the assignment. This means, for example, that even though the assignee of a non-negotiable note took the note without
notice of any defenses and paid value for the note, the mortgagor may deny the existence of any obligation to pay on the mortgage
270. Utah Code § 57-9-1.
271. Id. at § 37.33[3].
272. Home Owner’s Loan Corp. v. Washington, 161 P.2d 355 (Utah 1945).
273. Graves v. Seifried, 87 P. 674 (Utah 1906); Utah Code § 78-12-23.
274. E.g., Lazzareschi Invest. Co. v. San Francisco Loan Ass’n, 99 Cal. Rptr. 417 (1971).
275. Garrett v. Coast & Southern Fed. Sav. & Loan Ass’n, 511 P.2d 1197, 108 Cal. Rptr. 845 (1973).
276. Id.
277. Application of Jeffrey Towers, Inc., 57 Misc. 2d 46, 291 N.Y.S.2d 41 (1968).
278. E.g., Bybee v. Stewart, 189 P.2d 118 (Utah 1948); In re Reynold’s Estate, 62 P.2d 270 (Utah 1936); Azzalia v. St. Claire, 64 P. 1106 (Utah 1901); see, Utah
Code § 78B-6-1310.
279. Utah Code § 57-1-35. See also Commonwealth Prop. Advocates, LLC v. Mortg. Elec. Registration Sys., 263 P.3d 397(Utah Ct. App. 2011) (explaining that
when a debt is transferred, the underlying security continues to secure the debt).
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and defend on the basis of fraud. The mortgagor may also assert any defenses that may have arisen against the assignee after the
note was transferred. The rule is that the assignee of a non-negotiable or an assignee of a negotiable note who is not a holder in due
course can enforce the mortgage only to the extent that the assignee can enforce the obligation. Thus, if there is a basic defect in the
obligation itself, the assignee will not be able to enforce the mortgage.
A note is ordinarily deemed negotiable if the words “or order” follow the designation of the payee. If a note secured by a mortgage
expressly incorporates the terms of the mortgage into the note, the negotiability of the note is destroyed. However, neither the fact
that a note is secured by a mortgage nor a recital on the note that it is so secured will render it non-negotiable. Because the assignee
of a non-negotiable debt is subject to the defenses of the mortgagor, as a general rule the assignee should obtain an estoppel
certificate from the mortgagor at the time the assignee receives the assignment. The certificate should set forth the amount due on
the mortgage and whether it is subject to any defenses or offsets. As a general rule, a bona fide assignee who takes an assignment of
a non-negotiable mortgage without notice of latent equities such as unrecorded agreements and contracts in favor of third persons will
take free of any such equities that may exist. If the note is negotiable and the assignee is a holder in due course, the assignee will also prevail
over any person in whom such equities lie.
§ 14.02(l)(2)(ii). Negotiable Notes.
If the note is negotiable, the provisions of the Uniform Commercial Code280 (UCC) governing negotiable instruments will often
prevail over the recording statutes. For example, if the assignee of a negotiable note is a holder in due course to whom the mortgage
is formally assigned, the assignee will take the mortgage and note free from many defenses that would have been available to the
mortgagor against the mortgagee. These defenses are the “personal defenses” and include: failure or lack of consideration, breach of
warranty, unconscionability and garden variety fraud (fraud in the inducement). A holder in due course does not take free from the
so-called “real defenses”. These are:
(a) infancy of the obligor to the extent it is a defense to a simple contract;
(b) duress, lack of legal capacity, or illegality of the transaction which, under other law, nullifies the obligation of the obligor;
(c) fraud that induced the obligor to sign the instrument with neither knowledge nor reasonable opportunity to learn of its
character or its essential terms; or
(d) discharge of the obligor in insolvency proceedings.281
Utah’s version of the Uniform Consumer Credit Code (UCCC) provides that the holder in due course of any purchase money mortgage
for a dwelling has the traditional immunities granted any holder in due course under the UCC.282 However, when a “consumer credit sale”283
is involved, an assignee of the rights of the seller is “subject to all claims and defenses of the consumer against the seller ... arising
from the sale ... of property or services,”284 even if the assignee is a holder in due course. Thus, for example, when a consumer credit sale
of home improvements is secured by a mortgage on the property on which the improvements are made (subject to the $25,000 limitation
contained in Utah Code § 70C-1-202), the assignee of the note would be subject to all defenses of the mortgagor, notwithstanding the fact
that he is a holder in due course under the UCC.
§ 14.02(l)(3). Potential Defects in a Written Assignment of the Mortgagee’s Interest.
Even though a formal written assignment of the mortgage is given by the mortgagee to its assignee, the assignment may fail in its
essential purpose for several reasons:
1. Failure to record the assignment;
2. Failure to notify the mortgagor or its assignee of the transfer;
3. Failure of the assignee to take physical possession of the notes.
Assignments of mortgages may285 and should be recorded. If the assignment is not recorded and the mortgage is released by the
record lien holder, a bona fide purchaser of the mortgaged property will take the property free and clear of the mortgage.286 If the
assignee fails to notify the mortgagor of the assignment and the mortgagee retains possession of the note evidencing the obligation,
280. Utah Code Title 70A.
281. Utah Code § 70A-3-305.
282. Utah Code § 70C-2-205.
283. Id.
284. Id.
285. Utah Code §§ 57-1-36, 57-3-102.
286. Donaldson v. Grant, 49 P. 779 (Utah 1897).
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the mortgagor will be protected in any payments that the mortgagor makes to the mortgagee. If the assignee neither obtains possession
of the note nor records the assignment, the mortgagee can assign the mortgage to another assignee and, if such subsequent assignee
properly records or obtains possession of the note, such subsequent assignee will prevail over the previous assignee.
The Utah Code provides that the transfer of a debt secured by a trust deed shall operate as a transfer of the security thereof.287
This does not mean that the transferee acquires the rights of the trustee, but only that the beneficial interest that the original
beneficiary had in the security passes along with the debt to the transferee. If a trustee wrongfully executes and records a release and
a bona fide purchaser purchases the property, the bona fide purchaser is protected. The release deed, although wrongfully executed,
leaves only an equitable interest in the beneficiary which will be subordinate to the rights of the purchaser.
§ 14.02(l)(4). Payment by the Mortgagor after Assignment.
According to the majority rule and Utah statute,288 recording an assignment of a non-negotiable note does not give notice to the
mortgagor so as to obligate the mortgagor to begin paying the assignee. However, failure to record an assignment of a negotiable
note and mortgage does not affect the assignee’s rights against the mortgagor on the debt and mortgage.289 When payment is made
on a negotiable debt secured by a mortgage, the mortgagor is responsible for ensuring that payment is made to the actual holder of
the note or the holder’s agent. Otherwise, the mortgager could be liable to the actual note holder for any payments made to someone
else.290 When the mortgage secures a non-negotiable debt, the mortgagor may make payment to the original mortgagee at any time
before actual or constructive notice of an assignment of the obligation. In order to protect the mortgagor, a Utah statute provides
that merely recording a mortgage, without more, is not notice to the mortgagor so as to invalidate any payments made by the
mortgagor to the mortgagee.291
Nevertheless, issues surrounding misdirected mortgage payments are no longer a serious problem for most holders of residential
mortgages, given that national consumer protection laws have added the requirement for a mortgagee to give notice of an assignment
of mortgage to the mortgagor.292
§ 14.02(l)(5). Successive Assignments.
As a general rule, a prior assignment in time will prevail over a later assignment. However, the later assignee will prevail over the
prior assignee if the later assignee gives value for the assignment without notice of the prior assignment (either actual or constructive
notice) and obtains payment or satisfaction from the obligor, effects a novation, reduces a claim to judgment against the prior
assignee, or gets delivery of a tangible token or writing, surrender of which is required by the obligor’s contract for its enforcement.
In Utah a subsequent bona fide purchaser of a non-negotiable debt who records first is protected by the recording act.293
If the obligation is negotiable, recording the assignment will have no effect on a subsequent assignment since the determinative
factor will be possession of the note secured by the mortgage. If the assignee has possession of the note after receiving the assignment,
the assignee will be protected. However, if the assignor retains possession of the note and reassigns it, the subsequent assignee who
obtains possession, will prevail over the previous assignee.
§ 14.02(l)(6). Participation Shares or Partial Assignments.
Though there is no Utah case law on point, learned authority holds that portions of a mortgage debt or interests in a pool of debts
may be assigned to various holders who will then hold percentage interests in the mortgage debt. These interests are known as
participation shares or participation assignments. Absent a controlling contract provision between the mortgagee and the assignees,
if full payment is not received and satisfaction of the debt cannot be obtained by foreclosure, the various holders, including the original
mortgagee, will share pro rata in the proceeds and collections of the debt. When participation shares are assigned, the mortgagee will
287. Utah Code § 57-1-35.
288. Utah Code §§ 57-1-15, 57-1-36.
289. Smith v. Jarman, 211 P. 962 (Utah 1922).
290. Note that the actual holder may alleviate this liability by its actions. Smith v. Jarman, 211 P. 962, 965 (Utah 1922) (following assignment of note,
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assignment). Contra, Glew v. Ohio Sav. Bank, 181 P.3d 791 (Utah 2007) (holding that equitable estoppel and apparent authority justified the plaintiff debtor
making payment to an insolvent third party due to defendant note holder’s statements that plaintiff and title company should contact the prior holder for payoff
information). See also Utah Code § 57-1-15 (West) (recordation of assignment does not provide notice that would invalidate payment to a mortgagee).
291. Utah Code §§ 57-1-15, 57-1-36.
292. 12 C.F.R. § 1026.39 (requiring mortgage transfer disclosures to be given to the mortgagor).
293. See Utah Code § 57-3-102.
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generally collect the debt as it becomes due; and will hold all amounts collected as trustee for the other participating shareholders. If
the assignor-mortgagee fails or refuses to enforce the mortgage, the assignees will have a right of action in equity for enforcement
wherein both the mortgagor and assignor-mortgagee will be named as defendants. Unless agreed upon by the assignees, if the
mortgagee cancels the debt, the mortgagee will be held liable for the full value of the shares.
§ 14.02(I)(7). The Secondary Mortgage Market.
The Federal National Mortgage Association (FNMA, colloquially known as Fannie Mae), and the Federal Home Loan Mortgage
Corporation (FHLMC, colloquially known as Freddie Mac) play an active role in the permanent financing of homes and units in
condominium projects. Though original financing may be obtained by the purchaser from local lending institutions, such institutions
may not wish to carry the loan for its stated life. In order to increase liquidity of funds, the lender may eventually sell the loan to one
of the aforementioned agencies. In order for such to occur at a later date, a lender must take care at the outset to make certain that
the established guidelines of each, applicable agency are followed.
Fannie Mae requires each seller of first mortgage loans on units in condominium projects to make certain warranties respecting
the development.294 Fannie Mae, contrary to Freddie Mac, utilizes a system of prior project approval, and if required, proposed
attorney opinions and legal documentation may be reviewed and corrected during the approval process. The Fannie Mae and Freddie
Mac guidelines apply principally to conventional loans rather than FHA insured or VA guaranteed loans.
Lenders are encouraged by Fannie Mae to retain, whenever possible the same attorney who drafted the legal documents to issue
the opinion since that attorney would be the most familiar with the development and the governing documents. Fannie Mae will
decide whether or not it will accept any opinion submitted by the lender. Whether an attorney opinion is required for review depends
on the type of project in which the unit is located.295 Fannie Mae requires an attorney opinion for attached units in new condominium
projects containing four or more units.296
Freddie Mac requires the lender, acting on advice of counsel, to make extensive warranties pertaining to the legal documentation,
sales progress and completion of the development. Either a formal attorney opinion must be submitted by a lender to Freddie Mac,
or the mortgage seller must warrant that such an opinion is on file with the lender.
In the event any of the warranties of the lender prove to be false, the lender may be required by Fannie Mae or Freddie Mac to
repurchase the loans previously sold. Moreover the lenders indemnify Fannie Mae and Freddie Mac when the loans are sold for all
costs which may be incurred to effectuate any such repurchase.297 It is the object of the warranties to protect the interests of the
purchaser as well as the lender.
§ 14.02(m). Utah Mortgage Fraud Act.
In 2008, the Utah Legislature passed the Utah Mortgage Fraud Act into law. The law coincided with a national subprime lending
crisis and was largely in response to Utah’s exceptionally high rate of reported mortgage fraud.298 The Mortgage Fraud Act enhances
enforcement in two significant ways. First, it broadens the field of potential violators to include any person involved in mortgage fraud
(not just licensed or certified persons).299 Second, it requires the attorney general to employ at least one attorney capable of
recognizing and prosecuting mortgage fraud.300 The Utah Mortgage Fraud Act also moves beyond mere license suspension and
misdemeanor punishments to impose up to second degree felony charges on violators.301
§ 14.03. Foreclosure of Trust Deeds and Mortgages.
§ 14.03(a). In General.
Foreclosure is a remedy for failure to perform an obligation secured by either a trust deed or a mortgage. The remedy becomes
available upon the breach of a condition or covenant contained in the security instrument, i.e., in either the mortgage or the trust
294. Selling Guide, Fannie Mae Single Family, A2-2-01 https://singlefamily.fanniemae.com/media/22976/display
295 See generally Selling Guide, Fannie Mae Single Family, B4-2.1-01; Fannie Mae Project Standards Requirements, Frequently Asked Questions (2018)
https://singlefamily.fanniemae.com/media/5511/display.
296. Selling Guide, Fannie Mae Single Family, B4-2.2-03; Fannie Mae Project Standards Requirements, Frequently Asked Questions (2018).
297. FHLMC Guide § 3101.1(k), 3601.01; Selling Guide, Fannie Mae Single Family, A2-3.2-01. Ginnie Mae MBS Guide, Chapter 23 Part 3.
298. Merle Sharick, et al., Tenth Periodic Mortgage Fraud Case Report to the Mortgage Bankers Association 4,6 (Mortgage Asset Research Institute, LLC
2008) (ranking Utah in the top five states for cases of mortgage fraud between 2003-2007).
299. Utah Code § 76-6-1203 (amended from “any person required by this chapter to be licensed or certified,” to “a person”).
300. Utah Code § 67-5-27.
301. Utah Code § 76-6-1204.
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deed. The term “foreclosure” has been applied to the enforcement of a securing agreement by any form of legal proceeding.
Foreclosure has also been defined as the cutting off of the obligor’s right of equitable redemption. The Utah Supreme Court explained
the equitable nature of the foreclosure action when it stated, “The main purpose of a mortgage is to insure the payment of the debt
for which it stands as security; and foreclosure is allowed when necessary to carry out that objective. But foreclosure is in the nature
of a forfeiture, which the law does not favor. The proceeding is one in equity in which principles of equity should be applied consistent
with the above stated purpose; and neither the mortgage nor the foreclosure should be used as an instrument of oppression.”302
§ 14.03(a)(1). Remedies Available.
Upon default by a debtor of an obligation secured by a mortgage or a trust deed, or a transaction which is construed as a mortgage,
the creditor has several remedies available for collecting the obligation. Creditors may offer out of court workout options or loss
mitigation packages with repayment options to prevent a loan from continuing in default. Upon failure to cure the default, the creditor
may sell the property under a power of sale if the security instrument gives the creditor authority to do so,303 or the creditor may bring
a judicial foreclosure action.304 In either event the creditor may bring a personal action against the debtor for any deficiency after
foreclosure has taken place.305 The creditor may persuade the debtor to execute a deed in lieu of foreclosure to satisfy the debt,306 or
the debtor may prefer to sell the property privately and use the proceeds of the sale to pay off the debt. If the proceeds from the sale
of the debtor’s property are less than the amount owed to the lender, then the debtor may petition the lender for a short sale
agreement.307In addition, strict foreclosure may be available in unusual circumstances to vest title in the mortgagee.308 The
predominant remedy in Utah is power of sale foreclosure because of its shorter time and lower cost advantages.
§ 14.03(a)(2). Comparison of Remedies.
The chart below gives a summary comparison of the characteristics of three of the remedies available.
Characteristic

Power of Sale

Judicial Foreclosure

Type of
Proceeding

Non-Judicial Proceedings
•No court proceedings
•No court costs
•No waiting for
hearing
•No judicial determination of
validity.

Judicial Proceeding
•Pleadings
•Court appearances
•Production of evidence
according to the rules of
evidence
•Court Calendar
•Judicial supervision of
sale.

Cost of
Proceeding

Relatively inexpensive.

Most expensive proceeding.

Availability of
Proceeding

302. United States v. Loosely, 551 P.2d 506, 508 (Utah 1976).
303. See infra §§ 14.03(b)(1) to 14-03(b)(3)(iv).
304. See infra §§ 14.03(b)(1)(i) to 14-03(c)(12)(iii).
305. See infra § 14.03(b)(2)(vii)(F).
306. See infra §§ 14.03(d)(1) to 14-03(d)(2).
307. Utah Code § 78B-2-313 (defining “short sale”).
308. See infra §14-03(e).
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Deed in Lieu
of Foreclosure
Non-judicial arrangement
•available
only
by
agreement of the parties
after default.

Least
expensive
—
arrangement made by the
parties absorbs the cost of
what otherwise would be a
formal proceeding.

Characteristic

Power of Sale

Judicial Foreclosure

For Trust Deeds

Available automatically.

Available automatically.

For Mortgages

Possibly available if
instrument so provides.

Available automatically.

Available only by
consensual agreement.

Primary Residence Approximately 8 months.
(including 120 days of
delinquency
and
4
months, after the filing of
the Notice of Default.)

Primary
ResidenceApproximately 15
months (including
120 day delinquency and
redemption period).

No waiting
period required.

Length of
Required

Time

Non-Primary Residence
Approximately 11 months
if summary judgment
granted.
May not proceed with sale Must cancel election to
while judicial foreclosure is sell under power of sale
pending; May proceed after before bringing judicial
abandoning judicial pro- proceedings.
ceedngs.
No such requirement in Creditor must realize on
power of sale (deed of security before bringing
trust) statute, but found to personal action on the
apply to deeds of trust in debt. Probably applies to
precedent. (power of sale trust deeds as well as to
foreclosures
are
not mortgages.
considered a judicial action
for the purposes of the one
action rule).
Sale must be completed Action
must
be
within limitations period.310 commenced (filed) within
limitations period.

Deed in Lieu
of Foreclosure
Available only by
consensual agreement.

Non-Primary Residence
Approximately 4 months.

Concurrent
Remedies

One-Action and
Security First Rule

Statute of
Limitations

Acceleration

Available only if provided
for in security instrument.
May be counteracted by
trustor of trust deed once a
year.

Available only if provided
for in security instrument.
Once acceleration has
occurred, total debt must
be paid.

May be done while other
proceedings
are
in
progress.309
Provision for personal
liability beyond the value
of the security usually is
made at the time the
deed is given — the deed
generally, though not
necessarily, relieves the
debtor of the entire debt.
Not applicable, since
private
arrangement.
However, if limitations
period has passed, may
be used as bargaining
tool by debtor or
implicate
other
applicable law.
Once acceleration has
occurred, entire debt must
be paid. Parties usually
agree that deed in lieu
covers entire debt.

309. Deed in lieu may be considered to be a type of loss mitigation. 12 C.F.R. § 1024.41(g) (prohibits a “lender to move for foreclosure judgment, order of
sale, or conduct a sale unless: 1) the servicer has denied the borrower eligibility for loss mitigation option; 2) the borrower rejects all options; or 3) the borrower
has failed in their loss mitigation agreement.”) The borrower may need to be notified of rejection of deed-in-lieu before proceeding with a foreclosure sale. See
footnote 4 BAC Home Loans Servicing, LP v. Trancynger, 2014 S.D. 22, 847 N.W.2d 137, 142 (linking deed-in-lieu as loss mitigation option that might be considered
for dual tracking).
310. Deleeuw v. Nationstar Mortg. LLC, 424 P.3d 1075 (Utah 2018) (statute of limitations runs from the time of acceleration of the debt, not the date of
default).
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Characteristic

Power of Sale

Reinstatement

Available to the debtor or
any subordinate lienor as a
matter of right once a year.
Cure of the default has the
effect
of
suspending
acceleration and reinstating
the obligation.

Judicial Foreclosure

Deed in Lieu
of Foreclosure
Creditor’s acceptance of Not applicable since deed
tender of payment after is given in satisfaction of
default and before filing the secured obligation.
action waives right to foreclose until another default
occurs.

Notice
Requirements
Notice of
Default

“Notice of Default and
Election to Sell” must be
recorded, then mailed to
the trustor and all who have
filed a request for notice
before the notice of default
is recorded. May be
published
if
trustor’s
address is not known.

Notice of
Sale

Must be mailed to all
persons who were given
notice of default.
Must be mailed and posted
in at least three public
places at least 20 days before
sale, and published for 3
weeks, the last publication
being 10-30 days before the
sale.
None required
Available by challenge from
debtor or interested party
(e.g., in a suit to enjoin the
exercise of the power of
sale).

Hearing

Only as required by security None
instrument. Judicial Summons
must be served on all
parties defendant. All
parties with subordinate
or inferior interests must
be joined as defendants. Lis
Pendens should be filed to
provide
notice
to
subsequent recordings.
Sheriff conducts sale. Private remedy — no
Must be posted in 3 public notice required.
places 20 days before the
sale. Must be published
for 3 consecutive weeks,
the last publication being
10-30 days before the
sale.
Judicial
proceeding.
Hearing required even for
default judgment.

Private remedy — no
hearing required.

Redemption
Equity of
Redemption

Statutory
Redemption

Cure of defaulted amounts
available during three
month period. Available at
any time before sale upon
payment of accelerated
balance.
Not available.

Available at any time before No redemption available
foreclosure judgment upon except by agreement of
payment of accelerated the parties.
balance.
Available for 180 days
after sale by mortgagor
and all persons holding
recorded
subordinate
interests upon payment of
purchase
price
to
purchaser.
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Characteristic

Power of Sale

Judicial Foreclosure

Deficiency
Judgment

Timely judicial action required.
Limited to deficiency based on
greater of sale price or market
price; required bringing an
action to obtain deficiency.

Debt owed less price
received at sale, not
limited; can be given in
foreclosure action.

Purchaser
possession
after sale.

Generally, purchaser may
need to wait until after
statutory redemption period
(6 months) to take
possession, but is entitled to
rents and profits after the
sale unless mortgagor is in
possession. Terms of
foreclosure
judgment
govern
possession
between issuance of
certificate of sale and
issuance of the sheriff’s
deed.
Certificate of sale issued
to purchaser pending
completion
of
the
redemption
period.
Certificate of sale may be
alienated.
Title
is
conveyed to holder of
certificate of sale at end of
redemption period by
sheriff’s deed. Title is
presumed regular because
of judicial proceeding.
Foreclosure proceeding
can remove clouds on title
if appropriate party is
joined.
Marketability limited to
ownership of certificate of
sale until after six-month
redemption period and
issuance of sheriff’s deed.
Available
against
servicemen, but
restricted.

Possession
Purchaser

by

may
take
immediately

Title Conveyed

All trustee’s and trustor’s
title. Recitals of compliance
may be included, which are
conclusive for a BFP and
prima facie in all events.

Marketability

Fully marketable after sale.

Availability against
Servicemen

Not available against a
person in the service.

Receivership

Generally not available
unless action for specific
performance is brought,
since an action cannot be
brought solely for the
purpose of obtaining a
receivership.

Available as part of
foreclosure proceeding.

454

Deed in Lieu
of Foreclosure
Available by agreement.
However, unless there is
an agreement to cancel the
debt, debtor is still liable
for it (presumably as
reduced by the fair market
value of the property).
Creditor
may
take
possession
immediately
unless other arrangements
are made.

Absolute title of debtor
conveyed — no more, no
less. Title of creditor
subject to same liens and
encumbrances,
both
junior and senior.
Creditor needs to beware
of merger of title and
consequent
subordination of own
interest.

Fully marketable.

Available by
agreement.

Not available
nor necessary.

Characteristic

Power of Sale

Judicial Foreclosure

Bankruptcy

Sale may be stayed by
bankruptcy.
Permission
must be sought and
obtained to proceed with
sale. Approval of sale
should be obtained if
bankruptcy proceedings are
instituted after notice of
default.

Proceedings may be
stayed by bankruptcy.
Permission
must
be
obtained before filing and
proceeding or continuing
with foreclosure action.

Deed in Lieu
of Foreclosure
Upon bankruptcy debtor
no
longer
controls;
bankruptcy trustee has
rights
of
debtor.
Agreement may be sought
from bankruptcy trustee,
or the giving of the deed
may be considered an
unauthorized transfer.
Bankruptcy trustee may
require bankruptcy sale.

There are advantages and disadvantages to proceeding with either judicial foreclosure or power of sale.
1) the cost of foreclosing in the courts is much greater than the average cost of foreclosure under the power of sale, except when
there is a dispute concerning the title to the property or the amount to be paid to the creditor which must be settled before the sale,
or when the lender must seek a deficiency judgment.311
2) the power of sale can be exercised in a shorter period of time than is required to foreclose by court action. Judicial foreclosure
requires the period of redemption to expire before clear title to the property can be conveyed. Therefore, if the foreclosing party
wants to liquidate the secured property as soon as possible then the creditor should opt for the power of sale procedure.
3) when income-producing property is being foreclosed and a receiver is desired to protect the income, the foreclosing party must
go into court to have a receiver appointed and may be required to stay in court and use judicial foreclosure.
4) some have felt that the title acquired by means of judicial foreclosure is more readily marketable than title obtained by the
power of sale. However, as the use of deeds of trust and the power of sale have increased in popularity, the marketability of title
acquired by power of sale has steadily increased and if the creditor may demonstrate proper procedures were followed then title
insurance is available.
5) when it is believed that the secured property will be sold for less than the amount owed or the fair market value is subject to
large variations or opinions of value, it should be noted that in judicial proceedings the amount received at the sale is the market value
of the property, and a deficiency judgment can be entered for any amount of the judgment not satisfied. On the other hand, under
the power of sale, a deficiency judgment can be entered only for the difference between the debt owed and the greater of the amount
received at sale or the fair market value, whichever is greater.
6) if significant attorney’s fees are expected to be incurred, judicial foreclosure may be desired because reasonable attorney’s fees
are allowed whereas under the power of sale, attorney’s fees may be limited in the trust deed.312
§ 14.03(a)(3). Statutory Limitations: One-Action Rule and Security-First Rule.
At times referenced interchangeably, there are two separate statutory limitations to be considered with respect to real property
secured financing foreclosures. Although statutory, the provisions are generically referenced as the one-action rule and security first
rule. In some cases it may be thought desirable to bring a personal action on the debt rather than foreclose the security. A Utah statute
bars such action as to mortgages by what is known as the “security first” rule. This rule, which applies to trust deeds as well as
mortgages,313 states that “general execution may not be issued until after the salt of the mortgaged property and the application of
the amount realized to the preceding judgment.” Further, the “one action rule” statute limits enforcement to a single law suit. That
rule provides that when a debt or a right is secured “solely by mortgage upon real estate,” there can be just “one action for the
recovery of any debt or the enforcement of any right,” and that action must be in accordance with the chapter on mortgage
foreclosure,314 as opposed to a personal action against the debtor.315 The mortgage foreclosure statute provides for a personal

311. 6 L. Distressed Real Est. § 63:36 (2019) (Arizona).
312. Utah Code § 57-1-29; see also Utah Code § 57-1-31; Security Title Co. v. Payless Builders Supply, 407 P.2d 141, 142 (Utah 1965).
313. See City Consumer Servs., Inc. v. Peters, 815 P.2d 234 (Utah 1991); First Sec. Bank v. Felger, 658 F.Supp.175 (D. Utah 1987).
314. Utah Code § 78B-6-901; First Sav. Bank of Ogden v. Brown, 54 P.2d 237, 241 (Utah 1936); see Coburn v. Bartholomew, 167 P. 1156 (Utah 1917).
315. Boucofski v. Jacobsen, 104 P. 117, 122 (Utah 1909); Jensen v. Lichtenstein, 145 P. 1036, 1037-38 (Utah 1915); Hammond v. Wall, 171 P. 148, 150 (Utah
1918); First Nat’l Bank of Coalville v. Boley, 61 P.2d 621, 622-23 (Utah 1936), aff’d, Boley v. District Court of Second Judicial District in and for Morgan County, 61
P.2d 624 (Utah 1936); Machock v. Fink, 137 P.3d 779, 781 (Utah 2006).
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“deficiency” judgment against the debtor after the foreclosure of the security has failed to produce enough to satisfy the debt,316 but
the secured party cannot seek a personal judgment317 or resort to other assets of the debtor318 before first exhausting both the quantity
and the value of the security.319 Thus, the statutory provisions are directly contrary to the common law which gave a creditor the right
to waive the security and bring a personal action.320 If the secured party brings a personal action, then the debtor can assert the
“security first rule” and “one-action rule” statutes as defenses. The non-judicial sale of a trust deed is not considered an “action” under
the one action rule.321
By its express terms this statute applies only to mortgages on real estate.322 It does not, for example, cover chattel mortgages
(mortgaged personalty),323 pledges,324 security arrangements (such as installment sales contracts), conditional sales,325 or seller’s liens
where the property involved is personalty rather than realty. The statute probably applies to deeds of trust as well when the
beneficiary of the trust deed uses judicial foreclosure instead of exercising the right to conduct a private sale under the trust deed’s
power of sale provision.326 There are situations in which the statute does not apply. An action may lie without first resorting to
foreclosure of the security where the security has become valueless subsequent to the execution of the security agreement since the
security is constructively exhausted.327
The one-action rule, which limits recovery of debt or enforcement of any rights secured by mortgage on real estate to single action,
does not apply to creditors originally secured by a second priority lien against real property but unsecured as result of a senior
creditor’s foreclosure; if security is lost through no fault of mortgagee, then an action may be maintained directly on the personal
obligation evidenced by the note without going through the idle and fruitless procedure of foreclosure.328
Another situation arises in a layered transaction in which a creditor uses the note secured by the mortgage/trust deed payable to
that creditor as collateral to secure its own obligation to a third party, which is a transaction governed by Article 9 of the Uniform
Commercial Code. While use of the note as collateral gives the third-party the beneficial interest in the mortgage or trust deed, the
third-party also obtains a contractual benefit under which the creditor becomes a “guarantor” against the debtor’s default. Thus, if
the debtor defaults on the original obligation, then the third-party may exercise its rights under Article 9 to bring an action against the
creditor without having to foreclose the secured property.329 If the creditor fails to perform then the third-party may enforce the
mortgage or trust deed.330
With the “one action” rule, the statute protects the debtor by preventing the creditor from prosecuting more than one action to
recover the same debt. Under this rule any action at law can (and should) be joined with any suit in equity arising from the same cause
of action,331 in order to determine the rights of all parties involved. For example, where a mortgagee successfully prosecutes a
316. Utah Code § 78B-6-902.
317. Boucofski, 104 P. 117; Hammond, 171 P. 148; First Nat’l Bank, 61 P.2d 621.
318. APS v. Briggs, 927 P.2d 670 (Utah Ct. App. 1996); Lockhart Co. v. Equitable Realty, Inc., 657 P.2d 1333 (Utah 1983); Bawden & Assocs. v. Smith, 646 P.2d
711 (Utah 1982); SLC Ltd. v. Bradford Group W., Inc., 152 Bankr. 755 (Bankr. D. Utah 1993).
319. Timm v. Dewsnup, 86 P.3d 699 (Utah 2003); City Consumer Servs. v. Peters, 815 P.2d 234 (Utah 1991); Salt Lake Valley Loan & Trust Co. v. Millspaugh,
54 P. 893, 893-94 (Utah 1898).
320. Smith v. Jarman, 211 P. 962, 967 (Utah 1922).
321. Timm v. Dewsnup, 86 P.3d 699 (Utah 2003).
322. “... secured solely by mortgage upon real estate....” Utah Code § 78-37-1.
323. See Compiler’s Note, Utah Code § 78B-6-901.
324. Campbell v. Peter, 162 P.2d 754, 756 (Utah 1945).
325. Thomas v. Ogden State Bank, 13 P.2d 636, 638 (Utah 1932).
326. Utah Code § 57-1-23 provides that “a trust deed may be foreclosed in the manner provided by law for the foreclosure of mortgages on real property.”
(Emphasis added.) It is presumed that use of the mortgage foreclosure statute invokes all the provisions of the statute. Mallory v. Kessler, 54 P. 892, 893 (Utah
1898).
327. City Consumer Servs., Inc. v. Peters, 815 P.2d 234 (Utah 1991). See also Associates Fin. Servs. v. Slaugh, 850 P.2d 1278 (Utah 1993); Sanders v. Ovard,
838 P.2d 1134 (Utah 1992); First Sec. Bank v. Felger, 658 F.Supp. 175 (D.Utah 1987).
328. See City Consumer Servs., Inc. v. Peters, 815 P.2d 234 (Utah 1991).
329. Stephenson v. Lawn, 318 P.2d 132, 133 (Cal. Ct. App. 1957); Kinsel v. Ballou, 91 P. 620, 623 (Cal. 1907). Utah Code §§ 70A-9a-109(2) and -203(7).
330. Utah Code § 70A-9a-607.
331. Utah Code § 78B-6-901; Petty v. Clark, 129 P.2d 568, 570 (Utah 1942).
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foreclosure action in which he inadvertently omits as a party the person to whom title has been conveyed, he cannot then maintain a
separate action against the title holder for the purpose of extinguishing the title holder’s equity of redemption. Instead he must have
the former foreclosure decree set aside and then bring a new action which includes the previously omitted party.332 Since a lawful
foreclosure and sale is required in order to extinguish the equity of redemption or vest the title in the purchaser, to allow the separate
action would be allowing two actions on the same debt which is forbidden by the statute. Where a single debt or obligation is secured
by more than one security instrument (i.e., more than one mortgage or deed of trust), it is generally held that all such security
instruments must be foreclosed in the same action under the one-action rule. If not, the unforeclosed instruments are deemed to be
waived by the creditor.333 When there are two separate debts represented by two separate mortgages but secured by the same real
property, both mortgages should be foreclosed in one suit. However, even if separate suits are brought, if both causes are consolidated
without objection before trial of the second suit and there has been no sale under the judgment in the first suit, then there is no
waiver of the mortgage foreclosed in the second suit and the lien is not lost by reason of the first suit.334
§ 14.03(a)(4). Choice of Remedies.
In many cases the remedies of power of sale and judicial foreclosure are both available to the creditor. Both remedies may be
exercised by the trustee of a trust deed even if there is no express provision for them in the trust deed.335 It is also possible that both
are available to the mortgagee. Judicial foreclosure is a statutory remedy automatically available;336 whereas, for mortgages, power of
sale is available (if at all) only by express provision in the mortgage.337
When both remedies are available, a choice must be made as to which remedy to pursue. There are many things a creditor should
consider in making this choice.338 As long as a particular remedy is legally available and properly exercised, the creditor’s choice is not
subject to attack even if made for a seemingly improper motive. A trust deed beneficiary’s choice of judicial foreclosure over power
of sale is proper and permissible even though it results in costs and attorney’s fees far in excess of those allowed under the power of
sale statute.339 In the absence of estoppel, the choice of a remedy does not result in an election of remedies so as to preclude a creditor
from subsequently pursuing the other remedy. The creditor may exercise the power of sale after abandoning the foreclosure suit,340
or he may bring a foreclosure proceeding after canceling the notice of default and election to sell.341 It is unclear whether a creditor
can exercise the power of sale and prosecute a foreclosure suit concurrently. Most jurisdictions hold that the creditor cannot pursue
both remedies simultaneously.342 California, however, permits concurrent action as long as one of the remedies is abandoned at some
point before sale of the property.343 There are no Utah cases resolving the issue. The Utah statute which provides both remedies for
trust deeds implies that an initial choice of remedies must be made by the beneficiary. It states that the trust deed may be foreclosed
under the power of sale “or, at the option of the beneficiary,” the trust deed may be foreclosed judicially.344 Even though the exercise
of the power of sale may not be a formal “action” so as to expressly come under the requirements of the “one-action rule” statute,345
the policy of that statute of preventing a creditor from prosecuting more than one action for the same debt seems to prevent a creditor
from foreclosing judicially and at the same time exercising the power of sale because by so doing he would be using two remedies to
332. Dunlap v. Stichting Mayflower Mountain Fonds, 76 P.3d 711 (Utah Ct. App. 2003); Mickelson v. Anderson, 19 P.2d 1033, 1036 (Utah 1932).
333. See Newhall v. Bank of Livermore, 136 Cal. 533, 536, 69 P. 248, 250 (1902).
334. Thompson v. Skeen, 46 P. 1103, 1104 (Utah 1896), disapproving so far as in conflict with certain language in Bacon v. Raybould, 10 P. 481, 483, 11 P.
510, 511 (Utah 1886).
335. Utah Code § 57-1-23; see infra §§ 14.150 to 14-180.
336. Utah Code § 78B-6-901; see infra §§ 14.03(c)(1) to 14-03(c)(12)(iii).
337. See infra § 14.03(b)(1).
338. See supra § 14.03(a)(2).
339. Security Title Co. v. Payless Builders Supply, 407 P.2d 141, 142 (Utah 1965).
340. Openshaw v. Dean, 125 S.W. 989, 991 (Tex. Civ. App. 1910); Annot., 107 A.L.R. 721, 723, 724 (1937).
341. Carpenter v. Hamilton, 138 P.2d 353, 354 (Calif. 1943). See also, Mayhall v. Eppinger, 69 P. 489 (Cal. 1902); Sawyer v. Campbell, 22 N.E. 458, 463 (Ill.
1889); First Nat’l Bank v. Bell S. & C. Min. Co., 19 P. 403 (Mont. 1988), aff’d, 156 U.S. 470, 15 S.Ct. 440 (1894).
342. Warrick v. Hull, 102 Ill. 280, 282 (1882); Keith v. Harbison, 52 S.W. 1109 (Tenn. 1899); Wimbish v. Southern Home Bldg. Co., 86 S.W.2d 796 (Tex. Civ.
App. 1935).
343. Commercial Centre Realty Co. v. Superior Ct. 59 P.2d 978 (Cal. 1936).
344. Utah Code § 57-1-23.
345. Utah Code § 78B-6-901.
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recover on the same debt.
§ 14.03(a)(5). Right to Foreclose.
The mortgage agreement or deed of trust typically contains conditions and covenants which must be complied with. Breach of
these covenants or conditions constitutes grounds for instituting foreclosure proceedings.346 The right to foreclose may be expressly
stated in the security instrument or may be granted by the courts if the breached condition or covenant is material. The right accrues
upon the actual breach or default. Several conditions and covenants have been relied upon to serve as bases for the commencement
of foreclosure proceedings in Utah. These include the failure to make a timely payment on the principal347 (including failure to pay the
accelerated amount due upon sale or further encumbrance of the property) or the interest,348 as well as failure to pay the necessary
ground rents and property taxes when they are part of the mortgagor’s obligation, even though none of the principal debt was then
due.349
§ 14.03(a)(6). Acceleration.
§ 14.03(a)(6)(i). Right to Accelerate Payment.
The creditor typically wants to be assured that it will be able to recover the entirety of the unpaid debt upon a default by the
debtor; including the principal balance even if it is not yet due and still owing. Without an acceleration clause the creditor would be
required to sue individually for each installment as it became due, an obviously burdensome and time-consuming task. Most
mortgages and trust deeds today, therefore, contain a clause which gives the creditor the option to declare the entire debt payable
upon the default of one of several stated conditions, such as failure to make timely and sufficient payments on the principal or
interest.350 For example, when $149 was due it was held that a payment of $147 was inadequate, and the mortgagee had the right to
accelerate the note.351 Identical acceleration clauses should be contained in both the mortgage or trust deed and the note in order to
eliminate objections to the right to accelerate. The provisions in one document can be incorporated by reference into the other
document. The Utah Supreme Court has held, however, that the note and mortgage, even though separate instruments, are not
separate contracts, but, being executed at the same time and in the course of the same transaction, constitute a single contract; and
an acceleration provision in the mortgage operates on the note just as upon the mortgage itself and matures the note for all
purposes.352
§ 14.03(a)(6)(ii). Notice of Election to Accelerate.
Generally it is not necessary for the creditor to give notice to the defaulting debtor or a guarantor of the mortgage353 or deed of
trust that the creditor is going to exercise its right to accelerate the payments. The Utah Supreme Court has held that notice of an
election to declare a note due was not a “condition precedent to bringing an action for its collection.”354 As a practical matter, however,
the debtor receives notice of the acceleration when process is served on him in conjunction with the filing of the lawsuit or when he
receives notice of default and election to sell under a deed of trust.
§ 14.03(a)(6)(iii). Waiver of Right to Accelerate.
In describing the waiver of the right to accelerate the mortgage payments, the Utah Supreme Court stated that a waiver is the
“intentional relinquishment of a known right. To constitute a waiver, there must be an existing right, benefit, or advantage, a
knowledge of its existence, and an intention to relinquish it. It must be distinctly made, although it may be express or implied.”355 In
346. Rex E. Madsen, Equitable Considerations of Mortgage Foreclosure and Redemption in Utah: A Need for Remedial Legislation, 1976 Utah L. Rev. 327,
328 (1976). See also Whiteley v. DeVries, 209 P.2d 206, 207 (Utah 1949).
347. Thompson v. Cheesman, 48 P. 477 (Utah 1897). Johnson v. Nationstar Mortg. LLC, 455 P.3d 1120, 1122 (Utah 2019).
348. Thomas v. Foulger, 264 P. 975, 978 (Utah 1928); Kelley v. Kershaw, 14 P. 804, 807 (Utah 1887).
349. Dupee v. Salt Lake Valley Loan & Trust Co., 57 P. 845 (Utah 1899).
350. American Sav. & Loan Ass’n v. Blomquist, 445 P.2d 1, 3 (Utah 1968). Johnson v. Nationstar Mortg. LLC, 455 P.3d 1120, (Utah 2019).
351. Id.
352. Id.; First Sav. Bank v. Brown, 54 P.2d 237 (Utah 1936).
353. Hallstrom v. Buhler, 378 P.2d 355 (Utah 1963).
354. Thomas v. Foulger, 264 P. 975, 978 (Utah 1928).
355. American Sav. & Loan Ass’n v. Blomquist, 445 P.2d 1, 3 (Utah 1968) (quoting Phoenix Ins. Co. v. Heath, 61 P.2d 308, 311-12 (Utah 1936)).
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other words, the court tends to limit the scope of what would constitute a waiver in order to protect the mortgagee’s right to
accelerate when there has been a default. Confirming this point, the court later held that a letter from the mortgagee demanding
strict performance of payment provisions and giving notification of the amount due did not constitute a waiver of the mortgagee’s
right to accelerate the debt if the existing delinquency remained uncured, even though the mortgagee sought to collect a late
charge.356
§ 14.03(a)(6)(iv). Effect of Accepting Late Payments on Acceleration.
In practice most creditors accept late payments in attempting to collect the debt owed. This does not act as a total waiver of the
right to accelerate payments. Once a late payment has been accepted the creditor has waived its right to accelerate only as to that
payment. If a subsequent payment falls due and is not paid, then the mortgagee may exercise its right to accelerate. If the creditor
has extended leniency in the past in accepting late payments, then it would be wise to give notice if strict compliance with the terms
of the security instrument is to be demanded in the future.357
§ 14.03(a)(6)(v). Tender of Delinquent Payment Before Filing of Foreclosure Suit.
Subject to the express provisions of the mortgage instrument, the mortgagor or its successor may make a tender of payment of
the delinquent installment any time before the mortgagee exercises its option to accelerate and files suit for foreclosure. Any such
conforming tender prevents the mortgagee from accelerating because of that particular default and reinstates the mortgagor under
the obligation.358
§ 14.03(a)(6)(vi). Improper Acceleration.
The Utah Supreme Court has stated that “since a suit to foreclose a mortgage is an equitable action, the chancellor has the right to
deny foreclosure based upon an acceleration where there are substantial equities which would render the acceleration
unconscionable.”359 The court went on to say that “acceleration is a harsh remedy which should be allowed only if there be some
reasonable justification for doing so, such as the good faith belief that the prospect of payment is impaired.”360 Illustrating this point,
it has been held that if a mortgagee refuses to accept the mortgagor’s offer to pay only the amount of the note, but without any
attorney’s fees, the mortgagee cannot attempt to accelerate the note.361
§ 14.03(a)(7). Parties Who May Foreclose.
Any secured creditor with whom the debtor has breached a material condition or covenant may institute an action to foreclose the
security instrument. If the creditor has assigned or transferred its interest then the assignee or transferee is the proper party to bring
the suit.362 In the event that multiple parties can bring suit, then the court must determine the priority of these claims.363 The security
instrument may also provide that a default on a junior security interest is automatically a default on the senior security interest. This
allows the holder of the senior interest to foreclose on a default of a junior interest.
§ 14.03(b). Power of Sale Foreclosure.
§ 14.03(b)(1). In General.
Power of sale for trust deeds is a statutory remedy which is available even if not provided for in the trust deed. 364 The procedure
for exercising the power of sale is spelled out in the statute and only trustees may exercise the power of sale.365 It is not clear whether
356. Id.
357. Talbot v. Gadia, 267 P.2d 436 (Calif. 1954); see also American Sav. & Loan Ass’n v. Blomquist, 445 P.2d 1, 4 (Utah 1968).
358. Walker Bank & Trust Co. v. Neilson, 490 P.2d 328 (Utah 1971); Home Owners’ Loan Corp. v. Washington, 161 P.2d 355 (Utah 1945); see infra
§ 14.03(c)(3)(v)(B)(III).
359. State Bank of Lehi v. Woosley, 565 P.2d 413, 417 (Utah 1977). But see Graf v. Hope Bldg. Corp., 254 N.Y. 1, 171 N.E. 8154 (1930).
360. State Bank of Lehi v. Woosley, 565 P.2d 413, 418 (Utah 1977).
361. Nagle v. Club Fontainbleu, 405 P.2d 346 (Utah 1965).
362. Id.
363. Homeside Lending, Inc. v. Miller, 31 P.3d 607 (Utah Ct. App. 2001); Morris v. Off-Piste Capital LLC, 418 P.3d 66, (Utah 2018).
364. Utah Code § 57-1-23.
365. Utah Code §§ 57-1-21, 23 to 36.) Bank of Am., N.A. v. Sundquist, 430 P.3d 623 (Utah 2018) (Trustees may not have to meet Utah statute requirements
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a mortgage in Utah may contain a valid power of sale, and if so, whether the power of sale statute (which on its face applies only to
trust deeds) governs the exercise of the power. While there is no Utah statutory or case authority authorizing power of sale, it is
generally held that in the absence of statutory regulation or prohibition, parties to a mortgage may legally insert a provision conferring
a power of sale upon the mortgagee.366 However, a few courts have held that the power of sale was prohibited because there was a
foreclosure statute regulating mortgage foreclosure and that statute was held to be comprehensive.367
In Utah the “one-action rule” statute, if interpreted literally, precludes the use of power of sale in mortgages. It states that action on a
debt or obligation “secured solely by a mortgage upon real estate ... must be in accordance with the provisions of [the chapter governing
mortgage foreclosure].”368 That chapter does not provide for power of sale foreclosure, and the statute that does provide for power
of sale foreclosure applies only to trust deeds.369 Even if the parties to a mortgage provide by agreement for power of sale in the
mortgage, it is still not clear whether the benefits of the power of sale statute are available to them. Without the benefit of the statute
the terms of the agreement would govern the exercise of the power of sale.370 It is not clear whether the agreement could legally provide
for reinstatement of the obligation upon cure of the default371 or for no statutory redemption period after sale of the property.372 Also, unless
a provision is drafted into the agreement, the mortgagee may be precluded from purchasing at the sale.
In any event, mortgages with power of sale are seldom employed in Utah, perhaps because of the uncertainty as to whether the
remedy is available and perhaps because it is not clear that the benefits of the power of sale statute would be available to either party
in such a situation. If power of sale is desired, then the trust deed form of security is used.
§ 14.03(b)(1)(i). Nature of Power of Sale.
The power of sale is generally considered a power coupled with an interest which cannot be revoked or suspended by the debtor373
or revoked by the insanity,374 death,375 or bankruptcy376 of the creditor.
§ 14.03(b)(1)(ii). Constitutionality of Power of Sale.
§ 14.03(b)(1)(ii)(A). In General.
In some jurisdictions, the power of sale has been successfully attacked on constitutional grounds as being violative of the due
process requirements of notice and hearing under the Fourteenth Amendment to the U.S. Constitution.377 One case held that statutes
providing for foreclosure and sale under deeds of trust are unconstitutional unless either (1) the court determines that the power of
sale was a knowing, voluntary and intelligent waiver of the Fourteenth Amendment due process rights, or (2) there has been an
adequate and timely notice to the debtor, coupled with an opportunity for hearing, before any rights are lost.378 Generally, however,
constitutional attacks on the exercise of the power of sale have been unsuccessful, usually for at least one of three reasons: (1) there
was no significant state action involved, (2) there was a valid waiver of the constitutional due process rights, or (3) (the merits) there
if claim to be a trustee is based on federal law); McQueen v. Jordan Pines Townhomes Owners Ass’n, Inc., 298 P.3d 666 (Utah Ct. App. 2013) (holding that
limitations for trust deeds on Power of Sale apply to non-judicial sales of condominiums as well).
366. Bell Silver & Copper Min. Co. v. First Nat’l Bank, 156 U.S. 470, 477, 15 S. Ct. 440 (1894).
367. Davis v. First Nat’l Bank, 229 P. 391 (Ariz. 1924); De Voigne v. Chicago Title & Trust Co., 136 N.E. 498 (Ill. 1922).
368. Utah Code § 78B-6-901.
369. Utah Code § 57-1-23; Timm v. Dewsnup, 86 P.3d 699 (Utah 2003).
370. Greenleaf v. Queen, 26 U.S. (1 Pet.) 138 (1828).
371. See Utah Code § 57-1-31.
372. See Utah Code § 57-1-28(2).
373. Pardee v. Lindley, 31 Ill. 174 (Ill. 1863); Muth v. Goddard, 72 P. 621 (Mont. 1903); Stewart v. Smalling, 261 P. 814, 815 (N.M. 1927); Tolle v. Fenley, 132
P.3d 63 (2006) (because creditor had claim to properties, which were fraudulently transferred, transfers were voided); Kitches & Zorn, L.L.C. v. Yong Woo Kim,
112 P.3d 1210 (Utah Ct. App. 2005) (plaintiff had valid writ of execution that allowed sale of debtor’s property).
374. Ferguson v. Haygood, 225 P.2d 336 (Wyo. 1950); Van Meter v. Darrah, 22 S.W. 30 (Mo. 1893).
375. Hunt v. Rousmanier, 21 U.S. (8 Wheat.) 174 (1823); More v. Calkins, 30 P. 583 (Cal. 1892).
376. Hall v. Bliss, 118 Mass. 554 (1875); McGready v. Harris, 54 Mo. 137 (1873); Hampshire v. Greeves, 104 Tex. 620, 143 S.W. 147 (1912).
377. Turner v. Blackburn, 389 F. Supp. 1250 (N.C.W.D. 1975).
378. Id.
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was no deprivation of constitutional due process rights because adequate notice and opportunity for hearing were given before any
rights were lost. Each of these factors is discussed in greater detail below.
§ 14.03(b)(1)(ii)(B). State Action.
The Fourteenth Amendment to the U.S. Constitution is a prohibition against governmental, as opposed to private, deprivation of
due process rights (“... nor shall any State deprive any person of ... property without due process of law...”).379 Thus, the initial inquiry
in determining whether the exercise of the power of sale is an unconstitutional deprivation of due process rights is an inquiry into
whether the procedure involves state action.
The majority of cases hold that state action is not involved in the exercise of the power of sale because the power of sale is derived
from private contractual agreements.380 Even though there may be a statute granting the power of sale, the contract between the
parties governs the power,381 the power of sale provision being thus created by private consensual agreement and not by
governmental enactment. State action challenges have also been rejected on the grounds that the power of sale statute is a
codification of existing practice,382 or because the power of sale is analogous to the self-help provisions of the Uniform Commercial
Code which have been held constitutional.383
As noted in a recent case,384 plaintiffs tried to demonstrate sufficient state involvement by showing that (1) the state by its statute
is authorizing a private party to perform a function which is governmental in nature (the foreclosure and sale of property allegedly
being a government function traditionally);385 (2) the statutory scheme pervasively governs the exercise of the power of sale, thus
involving the state in regulating the power;386 (3) state officials are involved in the foreclosure process;387 or (4) the statute providing
for power of sale encourages creditors to seek power of sale foreclosure rather than judicial foreclosure because of the reduction in
time, effort, and expense.388 Of these challenges the first and second have not proven to be significant. The power of sale remedy has
been in use as a private remedy for many years by agreement of the parties. Also, it was available under common law. Thus the
exercise of the power cannot be considered a traditional governmental function, especially where the power of sale is provided for in
the security instrument. Then it is the contract, not the statute, which authorizes the foreclosure method.389 Regarding the second
challenge, mere regulation of private activity — even of a public utility — does not, standing alone, constitute grounds for state
action.390 In order to become state activity, the statutory scheme must be “so pervasive that private activity in effect [becomes] state
activity, with mutual benefit and interdependence existing between the state and private parties.”391 The power of sale foreclosure
statutes do not create the required mutual benefit and interdependence between the state and private parties.392
The third and fourth challenges have been more successful, however. Where state officials are involved to a significant degree in
the foreclosure process, there is state action and the requirements of due process must be met.393 However, the involvement of the
state officials must be significant. The requirement that the court clerk confirm the sale under the power has been held to be significant
379. U.S. Const. amend. XIV, § 1.
380. Northrip v. Fed. Nat’l Mortg. Ass’n, 527 F.2d 23 (6th Cir. 1975); Ruff v. Lee, 197 S.E.2d 376 (Ga. 1973).
381. Bryant v. Jefferson Fed. Sav. & Loan Ass’n, 509 F.2d 511, 513-515 (D.C. Cir. 1974).
382. See Northrip v. Fed. Nat’l Mortg. Ass’n, 527 F.2d 23, 27 (6th Cir. 1975).
383. Hill v. Michigan Bank of Detroit, 228 N.W.2d 407 (Mich. 1975). See also Northrip v. Fed. Nat’l Mortg. Ass’n, 527 F.2d 23, 32 (6th Cir. 1975); Armenta v.
Nussbaum, 519 S.W.2d 673, 678 (Tex. Civ. App. 1975).
384. Northrip v. Fed. Nat’l Mortg. Ass’n, 527 F.2d 23, 26-30 (6th Cir. 1975); see also Grant S. Nelson, Constitutional Problems with Power of Sale Real Estate
Foreclosure: A Judicial Dilemma, 43 Mo. L. Rev. 25, 35-40 (1978).
385. Northrip v. Fed. Nat’l Mortg. Ass’n, 527 F.2d 23, 29-30 (6th Cir. 1975).
386. Id. at 29, 31-33.
387. Id. at 28-29.
388. Id. at 26-28.
389. Id. at 29-30.
390. Id. at 29, 31-33.
391. Id. at 29 (citing Global Industries v. Harris, 376 F. Supp. 1379, 1383 (N.D. Ga.1974)).
392. Northrip v. Federal Nat’l Mortgage Ass’n, 527 F.2d 23, 30-31 (6th Cir. 1975).
393. Turner v. Blackburn, 389 F. Supp. 1250 (W.D.N.C. 1975).
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enough to constitute state action,394 whereas the involvement of the sheriff and the register of deeds in the process did not constitute
state action.395 There seems to be no problem with Utah’s statute in this regard, since the only statutory involvement of state officials
is in the filing and recording of documents,396 or the handling of excess proceeds after the sale.397 One jurisdiction has held that the
statute’s encouragement of the use of the power of sale procedure constitutes state action.398 However, one of the cases so holding
was reversed on appeal,399 so the impact of that ground for finding state action is at present uncertain. An important element of that
case is the fact that the statute required that the power of sale had to be provided for in the mortgage if it was to be used, thus making
the power of sale a matter of agreement between the parties and not a reliance upon the statute.400
The Utah statute does not require that the power of sale remedy be provided for in the trust deed if it is to be used: the statute
permits power of sale foreclosure of trust deeds even if not provided for in the trust deed.401 While it is still not clear that state action
would be found, the creditor that fails to provide for the power of sale in the trust deed runs a greater risk of the court finding state
action than the creditor that provides for the power of sale in the trust deed. Another attempt to find state action has been made in
cases in which the state or federal government or one of their agencies seeks to foreclose under the power of sale. Clearly there is
state action where an entity of the state or federal government forecloses, and as a consequence, governmental entities and agencies
usually resort to judicial foreclosure. A question arises, though, as to whether a particular entity is an agency of the government so
closely related that it can be considered to be acting as the government and thus be subject to due process requirements. Such a
challenge was brought against the Federal National Mortgage Association (FNMA); the court held that the actions of the FNMA did
not involve state or federal action because the FNMA had been disassociated from federal ownership for several years.402 However,
there was strong language indicating that the court would consider each case on its merits and scrutinize the procedure used to see if
the actions of the organization were state action.403
§ 14.03(b)(1)(iii). Waiver of Due Process.
It is possible for the creditor to obtain from the debtor a waiver of Fourteenth Amendment due process rights. However, the waiver
must be “knowing, voluntary, and intelligent.”404 The mere signature of the debtor on the deed of trust may not constitute a waiver if
the purported waiver is printed in small type and the debtor is not made aware of the legal significance of the language.405 This makes
it somewhat difficult to obtain a valid waiver. Rarely does the creditor wish to explain to a prospective client that it is possible that the
client could lose the property without the chance to have a judge hear both sides of the story, or even without knowing about it until
it is too late. Yet this may be the type of disclosure required in order for a waiver to be valid, at least with respect to an unsophisticated
borrower. If the debtor is somewhat sophisticated, something less is required, and there are several cases in which a valid waiver has
been found.406 It seems that at least a waiver of the right to a hearing would be a desirable provision in a trust deed. Such a provision
can generally be agreed upon if the debtor is guaranteed notice of sale, told of the additional expense involved if a hearing is required,
and informed of the right to bring an action to enjoin the sale if at some time the debtor’s rights are violated. The debtor could also
be informed of its right to reinstatement or redemption.

394. Id.
395. Northrip v. Federal Nat’l Mortgage Ass’n, 527 F.2d 23, 28-29 (6th Cir. 1975).
396. See Utah Code § 57-1-24, 57-1-26.
397. See Utah Code § 57-1-29.
398. Garner v. Tri-State Dev. Co., 382 F. Supp. 377 (E.D. Mich. 1974); Northrip v. Federal Nat’l Mortgage Ass’n, 372 F. Supp. 594 (E.D. Mich. 1974), rev’d,
Northrip v. Federal Nat’l Mortgage Ass’n, 527 F.2d 23 (6th Cir. 1975).
399. Northrip v. Federal Nat’l Mortgage Ass’n, 527 F.2d 23 (6th Cir. 1975).
400. Id. at 26-28.
401. Utah Code § 57-1-23.
402. Northrip v. Federal Nat’l Mortgage Ass’n, 527 F.2d 23, 30-33 (6th Cir. 1975). But see Ricker v. United States, 417 F. Supp. 133 (D. Me. 1976), where the
court invalidated a nonjudicial foreclosure in which the Farmers Home Administration (FmHA) foreclosed a mortgage.
403. Id. at 32-33.
404. Law v. United States, 366 F. Supp. 1233 (N.D. Pa. 1973).
405. Turner v. Blackburn, 389 F. Supp. 1250 (W.D.N.C. 1975).
406. Global Indus., Inc. v. Harris, 376 F. Supp. 1379 (N.D. Pa. 1974). See also Ruff v. Lee, 197 S.E.2d 376 (Ga. 1973).
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§ 14.03(b)(1)(iv). Deprivation of Due Process.
§ 14.03(b)(1)(iv)(A). In General.
Assuming that the creditor’s conduct constitutes state action and that there is no valid waiver of Fourteenth Amendment due
process rights, the question then arises as to whether the debtor was deprived of due process by the creditor’s actions. Under the
Fourteenth Amendment there must be an adequate and timely notice to the debtor coupled with an opportunity for a hearing before
any rights are lost.407
§ 14.03(b)(1)(iv)(B). Notice.
The constitutional attacks on the exercise of the power of sale due to lack of adequate and timely notice generally arise in cases in
which no actual notice was given to the debtor or record title holder before the sale. Generally in those cases the creditor complied
with the requirements of the statute, but the statute failed to require that actual notice be given the wronged party, and the notice
which was given did not reach that party resulting in a deprivation of a property interest without notice.
In a judicial settlement of accounts under a trust it was held that actual notice or notice reasonably calculated to reach the party
intended to be reached must be given.408 In the case, notice had to be given by mailing as long as the addresses of the beneficiaries
were known by the trust company and only when the addresses were not known to the trust company was it permissible to give notice
by publication.409 While it is not clear that this rule would be followed strictly with respect to power of sale, some courts have struck
down statutes for failure to require that notice of foreclosure be given to the record title holder.410
The Utah statute places the responsibility on the person desiring notice to take the initiative in ensuring that he receives notice.
The trustor and other parties desiring notice must include their names and addresses in the trust deed or file a request for notice in
the county recorder’s office.411 The trustee and the beneficiary have no duty to notify a party who holds title to the property or owns
a junior interest in it of a default or sale unless that party has included his or her name in the deed or filed a request for notice; and
their statutory duty only requires them to send the notice to the addresses listed even if they know of a change of address.412 To
protect against a constitutional attack the creditor should do what he can to ensure that the debtor, the record title holder, and those
holding junior interests receive actual notice of the default and sale. As long as the person holding an interest is provided actual notice,
that person probably cannot complain that he has been deprived of due process as to notice413 in spite of the fact that the statute
does not require that notice be given to him because he would lack standing to challenge the statutory provisions as to notice.
§ 14.03(b)(1)(iv)(C). Hearing.
Some state power of sale statutes have been declared invalid because they failed to provide an opportunity for some sort of judicial
hearing before sale of the property.414 However, other courts have not been as strict in requiring a hearing as they have in ensuring
that notice be given. Some state statutes have been upheld even though they do not provide an opportunity for a hearing prior to the
sale.415
There are several possible reasons for the less strict requirements regarding a hearing as opposed to the more strict notice
requirements. First, since the very purpose of the power of sale is to avoid the cost and delay of judicial proceedings, it would be
407. Turner v. Blackburn, 389 F. Supp. 1250 (W.D.N.C. 1975).
408. Mullane v. Central Hanover Trust Co., 339 U.S. 306 (1950).
409. Id. at 317.
410. Northrip v. Federal Nat’l Mortgage Ass’n, 372 F. Supp. 594 (E.D. Mich. 1974), rev’d on other grounds, Northrip v. Federal Nat’l Mortgage Ass’n, 527 F.2d
23 (6th Cir. 1975).
411. Utah Code § 57-1-26.
412. Id.
413. Armenta v. Nussbaum, 519 S.W.2d 673, 679 (Tex. Civ. App. 1975); Timm v. Dewsnup, 86 P.3d 699 (Utah 2003); See also Grant S. Nelson, Constitutional
Problems with Power of Sale Real Estate Foreclosure: A Judicial Dilemma, 43 Mo. L. Rev. 25, 26-30 (1978). At page 46, Nelson recommends the following statutory
scheme for providing notice: “If a statute requires notice by mail to all parties of record subordinate to the mortgage being foreclosed, the constitutional notice
requirement can be satisfied. Such notice could be mailed to each subordinate party at the address provided in the recorded document that evidences such
party’s interest in the real estate.”
414. Turner v. Blackburn, 389 F. Supp. 150 (W.D.N.C. 1975); Ricker v. United States, 417 F. Supp. 133 (D. Me. 1976).
415. Guidarelli v. Lazaretti, 233 N.W.2d 890, 892 (Minn. 1975). See also S & G Inv. Co. v. Home Fed. Sav.& Loan Ass’n, 505 F.2d 370 (D.C. Cir. 1974); Armenta
v. Nussbaum, 519 S.W.2d 673 (Tex. Civ. App. 1975).
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counterproductive to then require a hearing. Decades ago, the estimated time for obtaining a judicial foreclosure is substantially
longer (considering the six-month redemption period) than the time it takes to sell the property under the power of sale, and the cost
is estimated to be twice as much for the judicial foreclosure.”416 Moreover, there is the additional burden which would be imposed
upon the courts if a hearing was required for all foreclosures. States may be able to find ways to mitigate the impact of this additional
burden.417
Second, if a debtor is deprived of adequate and timely notice he is also deprived of the opportunity for a hearing before the debtor
loses its interest in the property. But if the debtor is given notice, the debtor has several alternatives available:
(1) the debtor can sell the property and pay off the debt or give a deed in lieu of foreclosure,418
(2) the debtor may be able to cure the default and reinstate the debt within 90 days after notice of default is recorded,419
(3) the debtor can redeem the property before sale if he has enough money to do so,420
(4) the debtor can raise objections to the sale and work out an arrangement privately with the creditor, or
(5) the debtor can obtain a hearing by bringing an action to enjoin the sale.421
In ruling upon the constitutionality of the power of sale most courts have considered only the fifth alternative. Some courts have
held that the opportunity to obtain a hearing by injunction is not a significant right at all because it places the burden of obtaining the
hearing on the debtor (who is least able to afford it) and also gives the debtor the burden of proving the sale would be wrongful.422
Moreover, many debtors are not aware of this remedy and do not have the resources to find out about it. However, when the
opportunity to obtain a hearing by enjoining the sale is considered in context, many of the arguments advanced against that as the
sole procedure for obtaining a judicial hearing may be de minimis. First of all, although the injunction may be the debtor’s only means
of obtaining a judicial hearing, that is not the only alternative available. He has other options, as noted above. The wise creditor, in
the face of a strong challenge to the exercise of the power of sale, will (after explaining to the debtor the additional cost) proceed to
foreclose judicially, thus providing an opportunity for a hearing.
In addition, the debtor who cannot afford to bring an action to enjoin the sale very likely cannot afford to defend against judicial
foreclosure. To require that a hearing be held would increase costs in all cases, not just the ones he wishes to challenge. Whether the
sale is made under the power or judicially, the debtor has to bear the increased cost of challenging the sale unless he wins. Moreover,
if there are not enough proceeds to cover the debt and the costs of sale, the debtor is subject to a deficiency judgment for the
remainder owed, and that deficiency judgment is probably not limited by the market value set-off if judicial foreclosure is used instead
of power of sale.
If the objections to the sale are not serious and the parties are able to come to some agreement to go ahead with the sale without
a hearing because of the savings in time and money that would result, then the creditor seeking to secure against a constitutional
attack should obtain a waiver of the hearing as part of the agreement.
§ 14.03(b)(2). Procedure for Exercising the Power of Sale.423
§ 14.03(b)(2)(i). In General.
The procedure for exercising the power of sale is illustrated in Chart 2, next page, and is discussed in the sections following.

416. Note, Trust Deed Security in Utah, 8 Utah L. Rev. 125, 140 (1964) (judicial foreclosure cost averaged $375 in 1957; power of sale foreclosure was half
that much). See also Northrip v. Federal Nat’l Mortgage Ass’n, 527 F.2d 23, 33 (6th Cir. 1975), where it was noted that the cost of power of sale foreclosure is
estimated to be about $200, whereas the cost of foreclosing judicially is estimated to be around $1000.
417. See Grant S. Nelson, Constitutional Problems with Power of Sale Real Estate Foreclosure: A Judicial Dilemma, 43 Mo. L. Rev. 25, 46 (1978) (“It is possible
for the legislation to provide for a hearing and still retain a power of sale feature. For example, the statute could require that a two-part postcard be mailed to
all subordinate parties described above. The postcard would apprise them, in simple nontechnical language, of the foreclosure proceeding, and inform them that
if a hearing is desired the second half of the postcard should be returned by mail to the court. If any cards are returned, a judicial hearing would be scheduled.
However, if no cards are returned the mortgagee or trustee would be free to exercise the power of sale contained in the mortgage instrument without any
judicial intervention. The latter result would, in fact, be likely; even judicial foreclosure actions culminate with a high percentage of default judgments. Such
legislation thus may retain the cost saving advantage of the power of sale foreclosure and yet meet constitutional requirements. Such legislation should be
seriously considered.”)
418. See infra § 14-03(d).
419. See infra § 14-03(a)(6)(v).
420. See infra § 14-03(c)(4).
421. See infra §§ 14-03(b)(3)(ii).
422. Garner v. Tri-State Dev. Co., 382 F. Supp. 377 (E.D. Mich. 1974).
423. See Utah Code §§ 57-1-23 to 36.
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§ 14.03(b)(2)(ii). Notice of Default and Election to Sell.
If the property is the principal residence of the trustor, the trustee upon default or breach by the debtor cannot file a first action
until 120 days after the default. Once the delinquency period is over the creditor may request the trustee record a notice of default
to exercise the power of sale in order to satisfy the debt.424 Before the trustee issues a notice of default with respect to a principal
residence, a beneficiary or servicer is required to: (1) designate a single point of contact for the trustor to communicate with, and (2)
send notice to the trustor to advise him or her of the beneficiaries’ intent to file a notice of default.425 This notice must advise the
trustor of the nature of the default and the total amount that the trustor is required to pay in order to cure the default and avoid the
filing of the notice of default.426
If the default is not cured by the trustor, the trustee uses the Notice of Default and Election to Sell to notify the trustor and all other
interested parties that there has been a breach of the secured obligation and that the beneficiary intends to have the property sold
to satisfy the obligation. Besides the statutory requirements noted below, when a creditor or seller declares a debtor or buyer to be
in default, it must cease to accept performance on the obligation,427 and any additional requirements included in the trust deed should
be complied with.428 The notice of default should contain the following:429
(1) an identification of the trust deed, including
(a) the name of the trustor named in the deed of trust and
(b) the book and page where the deed of trust is recorded, or a description of the trust property;
(2) a statement that there has been a breach of the secured obligation;
(3) a description of the nature of the breach in enough detail that the trustor or other interested parties can cure the default; and
(4) a statement of the trustee’s election to sell the property to satisfy the obligation.
If acceleration has occurred, then this also should be noted in the Notice of Default. Substantial compliance with the statute is
sufficient, and minor inaccuracies do not render the notice fatally defective.430 To prevail, the trustor must not only show there was a
minor inaccuracy but also show that the trustor was prejudiced.431 The trustee must record the notice of default in the county
recorder’s office of each county in which the trust property is located.432 A three-month period must elapse after recordation before
the trustee can give notice of sale.433 During this three months persons having an interest in the property may cure the default by
paying arrearages and costs.434 Within ten days after the Notice of Default has been recorded, the trustee must mail a copy of it to
everyone who at the time of its recording had filed a request for copies of notice (these requests are indexed in the mortgagor’s and
mortgagee’s indices and in the abstract record).435 Copies of the notice must also be sent to the trustor and any other persons who
requested such notice and included their address in the trust deed.436 Copies of notice must be sent by registered mail with postage
prepaid.437 The notice of default should be sent to the address specified in the deed of trust.438 If the address of the trustor is not in
the deed and no request for notice has been recorded by by the trustor, then no later than 15 days after the filing for record of the
424. Utah Code § 57-1-23; 12 C.F.R. § 1024.41(f)(1)(i); 12 C.F.R. § 1024.30(c)(2).
425. Utah Code § 57-1-24.3.
426. Id.
427. Selvig v. Blockbuster Enters., LC, 2011 UT 39 (Utah 2011).
428. Shillaber v. Robinson, 97 U.S. 68 (1877); Cornell v. Newkirk, 33 N.E. 37, 38 (Ill. 1893).
429. Utah Code § 57-1-24(1). See Form 1.
430. See Birkhofer v. Krumm, 81 P.2d 609 (Cal. Ct. App. 1938); Williams v. Koenig, 219 C. 656, 660, 28 P.2d 351 (1934); Annot., 91 A.L.R. 731 (1934); Annot.,
120 A.L.R. 660 (1939).
431. Bank of Am. v. Adamson, 391 P.3d 196, 207 (Utah 2017).
432. Utah Code § 57-1-24(1).
433. Utah Code § 57-1-24(2).
434. Utah Code § 57-1-31.
435. Utah Code § 57-1-26.
436. Id.
437. Id.
438. See First Sec. Bank v. Felger, 658 F.Supp. 175 (D. Utah 1987).
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notice of default, a copy of the notice of default shall be mailed to the address of the property described in the notice of default or
posted on the property.439
To avoid a constitutional challenge, personal or mailed notice is very desirable if the trustor’s address is known or can be
discovered.440
Procedure for Exercising Power of Sale of Trust Deeds
TRUSTOR (debtor) defaults on secured obligation.
BENEFICIARY (creditor) requests TRUSTEE to exercise power of sale.
TRUSTEE files and records Notice of Default and Election to Sell and mails a copy of recorded notice to TRUSTOR and everyone
who had filed a Request for Notice by the time notice was recorded.
TRUSTOR (debtor), TITLE HOLDERS, and JUNIOR LIENORS can cure the default and reinstate the obligation for 3 months after
recording, or redeem the property at any time before the sale, or bring an action to enjoin the sale, if wrongful.
Cure. BENEFICIARY requests TRUSTEE to execute and deliver Notice of Cancellation441, which TRUSTEE does. TRUSTOR has it
recorded.
Redemption. BENEFICIARY requests TRUSTEE to reconvey the property. TRUSTEE delivers the Trust Deed and the Note.
After 3 months from recording Notice of Default, TRUSTEE may give written Notice of Sale by publishing it once a week for at
least 3 consecutive weeks, posting notice on the property and in three public places for at least 20 days, and mailing notice to the
TRUSTOR and everyone who had filed a Request for Notice by the time Notice of Default was recorded.
TRUSTEE may postpone the sale at any time before it is completed by giving Notice of Postponement at the time and place of sale
(and, if necessary, repeating the process up to forty five days from the date of the sale for giving original Notice of Sale).
20 days after mailing and posting, and 10-30 days after the last publication, TRUSTEE may hold the sale between 9:00 a.m. and
5:00 p.m.
PURCHASER pays the price he bid and TRUSTEE delivers the deed to him, without right of redemption by the TRUSTOR or JUNIOR
LIENORS.
TRUSTEE disposes of the proceeds to the appropriate parties. After paying the costs of sale and paying the BENEFICIARY
(creditor), TRUSTEE may deposit the balance of the proceeds in court and be discharged from further responsibility — the proceeds
being then subject to the order of the court.
At any time within 3 months after sale the BENEFICIARY (creditor) may bring an action against the debtor personally to recover
the balance due on the secured obligation (recovery is limited to the lesser of “debt plus costs minus sale price” or “debt plus costs
minus market price”).
In case of wrongful sale, person wronged (trustor, record title holder, or junior lienor) may bring action to set aside the sale or
may bring action for damages for wrongful sale.

§ 14.03(b)(2)(iii).

Request for Copies of Notice of Default and Notice of Sale.

Any person desiring a copy of any notice of default or notice of sale may, after recordation of the trust deed and prior to recordation
of the notice of default, file a request for such notice in each county where the property is located.442 This request form should contain
the name and address of the person requesting notice and should identify the trust deed by stating the names of the original parties,
the recording date, and the book and page where recorded or the recorder’s entry number.443 The statutory form should be followed
substantially.444
439. Utah Code § 57-1-26(4).
440. See supra §§ 14.03(b)(1)(ii)(A) to 14-03(b)(1)(iv)(III).
441. Often found in county recorder’s offices as a cancellation of notice of default.
442. Utah Code § 57-1-26.
443. Id.
444. Id. See Form 2.
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Also, anyone who is a party to the trust deed may request that a copy of any notice of default or notice of sale be mailed to the
address in the trust deed.445 The request for notice does not affect the title to the property even if it contains statements or allegations
concerning the property. Notice is required if the person requesting notice “has or claims any right, title or interest in, or lien or claim
upon, the trust property.”446 The trustee must mail notice of default and of sale to each party who requests it in the deed and to
everyone who files a request for notice.447 Inasmuch as this is the only means by which a person can be assured of receiving notice,
any persons with an interest in the property — particularly a junior interest — should be sure to file a request for notice and keep the
address on it current. Since the Utah statutes do not require that junior encumbrancers be given notice of sale, they are not entitled
to notice448 unless they have filed a request for notice.
§ 14.03(b)(2)(iv). Trustor’s (Debtor’s) Rights after Default.
§ 14.03(b)(2)(iv)(A). Reinstatement.
Prior to 1985, there was a period of three months during which a default could be cured by the debtor and the obligation reinstated.449
During this three month period, the trustor or its successors could cure a default by paying the amount due at the time of payment plus
costs of enforcement and attorney fees. This suspended the encumbrancer’s right to sell under the power of sale450 and had the effect of
suspending application of the acceleration clause if it was triggered by the default.451 In 1985, section 57-1-31 was amended, deleting the
phrase that had allowed a debtor in a judicial foreclosure proceeding to cure the default by paying the amount in default.452 The Utah
Court of Appeals has held that the 1985 amendment will not be applied retroactively.453 Thus, a trust agreement entered into prior to
1985 may still be reinstated during the three month period between notice of default and the foreclosure sale.
§ 14.03(b)(2)(iv)(B). Equitable Right of Redemption.454
At any time before a property is sold, the equitable right of redemption is available to the trustor or a successor in interest as well
as junior encumbrancers. The property is redeemed by payment of the total accelerated amount due on the secured obligation,455
plus reasonable costs resulting from the default.456 The payment extinguishes the security as to this creditor.457 If the debtor redeems
the property, then the debtor’s rights as the owner merge with the rights formerly held by the secured party which he gains through
payment. This merger occurs unless the intention of the parties is otherwise, i.e., where their intention was to keep the security alive
rather than having it discharged upon satisfaction of the debt.458
If a person other than the debtor is permitted to redeem the property (i.e., under the terms of the relevant debt instrument), then
that person is subrogated to the rights of the secured party as to the amount of payment, giving it a lien for the amount of payment

445. Utah Code § 57-1-26.
446. Id.
447. Id.
448. Scott v. Paisley, 271 U.S. 632, 46 S. Ct. 591 (1925); Watkins v. Booth, 132 P. 1141 (Colo. 1913); Hardwicke v. Hamilton, 26 S.W. 342 (Mo. 1894).
449. Utah Code § 57-1-31 (1981).
450. Id.
451. Wesson v. Taylor, 198 So. 848 (Ala. 1940); Thompson v. Atchley, 78 So. 196 (Ala. 1912); Clark v. Griffin, 20 N.E. 169 (Mass. l889).
452. Utah Code § 57-1-31.
453. Washington Nat’l Ins. v. Sherwood Assocs., 795 P.2d 665 (Utah Ct. App. 1990).
454. See infra § 14.03(c)(10)(i). It is important to note that redemption pursuant to the equitable right of redemption, discussed in this section, differs from
statutory redemption in a judicial foreclosure action under Utah Code § 78B-6-906 and Utah R. Civ. Pro. 69(c), discussed in § 14.03(c)(10) below. Courts have
described the equity of redemption being “mere personal privilege rather than an interest or estate”. Layton v. Thayne, 133 F.2d 287, 289 (10th Cir. 1943).
455. U.S. v. Brosnan, 264 F.2d 762, aff’d, 363 U.S. 237 (1959); Talbot v. Gadia, 267 P.2d 436 (Cal. Ct. App. 1954).
456. Bie v. Hulet, 5 So.2d 457 (Fla. 1942); MacNeil Bros. Co. v. Cambridge Sav. Bank,135 N.E.2d 652 (Mass. 1956); Columbia Tr. Co. v. Farmers' & Merchants'
Bank, 22 P.2d 164, (1933).
457. Harper v. Sallee, 34 N.E.2d 860 (Ill. 1940); Damascus Milk Co. v. Moriss, 463 P.2d 212 (Wash. App. 1969); 59A C.J.S. Mortgages § 1089-93 (1998). See
generally Bennion v. Amoss, 530 P.2d 810 (Utah 1975).
458. Anderson v. Anderson, 39 N.E.2d 806 (1942).
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with the same priority as the creditor whose debt was satisfied.459 Upon payment of the debt the trustee must reconvey the trust
deed to the trustor or its successor in interest.460
§ 14.03(b)(2)(v). Notice of Sale.
Three months after the recording of the Notice of Default the trustee may proceed to give Notice of Sale461 if the property was not
redeemed nor the obligation reinstated. The notice must state the time and place of sale and describe the property being sold with
enough detail that it can be identified.462 Any terms or conditions of the sale, such as a requirement that the purchase price be paid in
cash, should be included in the Notice of Sale.463 The Notice of Sale must be published, posted, and also mailed to the people who
have requested it.464 It must be published three times (once a week for three consecutive weeks) in a newspaper having general
circulation in the county where the property is located, the last publication being from 10 to 30 days prior to the sale.465 At least 20
days before the sale, notice must be posted in a conspicuous place on the property and also in at least three public places in each city
or precinct where the property is located,466 and notice must be mailed to the trustor and the persons who had recorded requests for
notice prior to the recording of Notice of Default.467 Additionally, if a federal lien was filed on the property more than 30 days before
the sale, Notice of Sale must be sent to the federal government at least 25 days before the sale.468 Other publication requirements
apply to residential rental properties.
The purpose of the publication and posting requirements is to secure the attendance of purchasers and to obtain a fair price for
the property. The mailing requirement is designed to inform parties who are interested enough in the property to record a request for
notice so they can have an opportunity to protect their interests.
§ 14.03(b)(2)(vi). Postponement of Sale.
The trustee or attorney conducting the sale “may, for any cause he deems expedient, postpone the sale from time to time until it
shall be completed.”469 Thus the trustee has a great amount of discretion in postponing the sale, and he may postpone the sale of part
of the trust property even after part has been sold. The trustee’s refusal, in the exercise of its discretion, to postpone or adjourn the
sale is not a ground for setting the sale aside unless material injury to the trustor is shown to have resulted from the refusal.470
However, the trustee must exercise sound discretion, and he may have a duty to postpone the sale in order to prevent a great sacrifice
of the property when it is impossible to obtain a reasonably advantageous price due to temporary conditions such as the lateness of
the hour or the closing of the banks when, by postponing the sale, a significantly better price could be obtained.471
If for any reason it is necessary to postpone the sale, then notice of postponement specifying the new time of sale if known must
be given.472 If the sale is postponed for no longer than one day beyond the day designated in the Notice of Sale, notice can be given
by public declaration by the person conducting the sale at the time and place last appointed for the sale. If the sale is postponed for
longer than seventy two hours, then notice of postponement must be given by declaration as described above and by publication,
459. Though we are unaware of cases addressing this point in the context of power of sale (non-judicial) foreclosures, courts have reached similar conclusions
in cases involving judicial foreclosure. See Nelse Mortensen & Co. v. Treadwell, 217 F.2d 325 (9th Cir. 1954); Metcalf v. Phoenix Title & Trust Co., 261 P. 633 (Ariz.
1927); Dipple v. Neville, 267 P. 214 (Mont. 1928).
460. Utah Code § 57-1-33.1. See Form 4.
461. Utah Code § 57-1-24.
462. Utah Code § 57-1-25. See Form 5.
463. See generally, Utah Code § 57-1-25 (Statutory Form).
464. Utah Code §§ 57-1-25(1), 57-1-26.
465. Utah Code § 57-1-25(1)(a).
466. Utah Code § 57-1-25(1)(b). There is a presumption that notices will remain posted and will not be torn down. Carson v. Fleming, 188 N. Car. 600, 125
S.E. 259 (1924).
467. Utah Code § 57-1-26.
468. 26 U.S.C. § 7425; 26 C.F.R. §§ 400.4-1; see Form 6.
469. Utah Code § 57-1-27.
470. Dunn v. McCoy, 52 S.W. 21 (Mo. 1899).
471. Richards v. Holmes, 59 U.S. (18 How.) 143 (1855).
472. Utah Code § 57-1-27.
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posting and mailing in the same manner as the original notice of sale. Additionally, the sale may only be postponed up to a total
amount of forty-five days from the date of the original sale.473
§ 14.03(b)(2)(vii). Conduct of Sale.
§ 14.03(b)(2)(vii)(A). Time of Sale.
The sale must be held between the hours of 9:00 a.m. and 5:00 p.m.474 at the time designated in the notice of sale.475 The power of
sale cannot be exercised until after a breach of the secured obligation.476 The sale cannot be held until after recordation and service
of notice of default (and its attendant three month period)477 and notice of sale (requiring another three to four weeks).478 The power
of sale cannot be exercised after the default has been cured (if within the 90-day period) or after the debt has been paid.479 The sale
must occur before the statute of limitations has run on the debt or obligation which is secured by the trust deed (note that action for
judicial foreclosure merely has to be commenced, i.e., filed, within the limitations period).480
Power of sale foreclosure cannot be used to foreclose trust property owned by active duty military personnel unless they buy the
land after entering the service or have made military service a career.481 Judicial foreclosure must be used in such a case; the power
of sale foreclosure will be invalid if made during the period of military service or within one year thereafter.482
If the mortgagor files for relief under the Bankruptcy Code, then “all foreclosure proceedings, whether judicial or power of sale,
may be automatically stayed.”483 Foreclosure proceedings are stayed regardless of whether or not they were filed before the
bankruptcy action.484 The stay is not absolute, however, because the bankruptcy court may ‘terminat[e], annul, modify or condition
such stay (1) for cause, including the lack of adequate protection of an interest in property of such [mortgagee]; or (2) with respect to
a stay of an act against property, if (A) the [mortgagor] does not have an equity in such property; and (B) such property in not necessary
to an effective reorganization.’ In general, the mortgagee should “assume that the stay applies and seek relief by appropriate
proceeding in the bankruptcy court.”485
§ 14.03(b)(2)(vii)(B). Place of Sale.
The property must be sold at the courthouse in the county where the property is located.486 The notice of sale should so state, since
the property must be sold at the place designated in the notice of sale.487 The statutory form for giving notice of sale suggests indicating
473. Utah Code § 57-1-27(2)(c).
474. Utah Code § 57-1-25(2).
475. Utah Code § 57-1-27.
476. Utah Code § 57-1-23.
477. Utah Code § 57-1-24(2); Concepts, Inc. v. First Sec. Realty Servs., 743 P.2d 1158 (Utah 1987); see supra § 14.03(b)(2)(ii).
478. Utah Code § 57-1-25; see supra § 14.03(b)(2)(v).
479. Utah Code § 57-1-31.
480. Utah Code § 57-1-34. For limitations periods see Utah Code §§ 78B-2-102 to 118 and cross references in those sections. Normally the statute of
limitations period is six years for debts secured by mortgages (written contractual obligations). Utah Code § 78B-2-309; Timm v. Dewsnup, 86 P.3d 699 (Utah
2003) (filing of bankruptcy tolls the statute of limitations).
481. King v. Zagorski, 207 So. 2d 61 (Fla. 1968). In opposition, see Donohue v. Ward, 378 S.E.2d 261,(Ct. App. 1989), McCance v. Lindau, 492 A.2d 1352
(Maryland 1985), and Barstow v. State, 742 S.W.2d 495 (Tex.Ct.App.1987).
482. Hoffman v. Charlestown Five Cents Sav. Bank, 121 N.E. 15 (Mass. 1918).
483. Timm v. Dewnsup, 86 P.3d 699 (Utah 2003); Citicorp Mortgage, Inc. v. Hardy 834 P.2d 554 (Utah 1992). If the borrower has consistently abused the
bankruptcy stay to cancel foreclosure sales a court can make an In rem relief order which will attach to the property for two years. If an In rem relief order was
filed on the property pursuant to a court order any new bankruptcy proceedings will not create an automatic stay on the foreclosure. See 11 U.S.C.A. § 362(d)(4)
(West); Joel Marker, Get Ready for the Bankruptcy Amendments of 2005, Utah B.J., July/August 2005, at 12, 16.
484. See 11 U.S.C. § 362(a).
485. 3 Collier on Bankruptcy, § 362.03[6][b] (15th Ed. 1998).
486. Utah Code § 57-1-25(2).
487. Utah Code § 57-1-27.
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the door at which the sale will be held.488 Even if the trust deed designates a place of sale other than the courthouse, the general rule
is that the sale must be held at the place designated by the statute,489 i.e., the courthouse.
§ 14.03(b)(2)(vii)(C). Manner of Sale.
§ 14.03(b)(2)(vii)(C)(I). In General.
The trustee has the primary responsibility of conducting the sale,490 but it may have an attorney conduct the sale and act as the
auctioneer. The property must be sold at public auction to the highest bidder.491 An effort to limit or prevent bidding or to restrain
competition is not a public sale within the spirit of the law.492 However, if a full and fair opportunity is given to bidders to participate
in the sale, and there is no collusion, the requirement as to competition is fulfilled and a trustee’s sale will not be set aside.493 The sale
notice may specify the required deposit as set forth in the statute and common practice has arisen for trustees to establish and publish
the terms of the sale which is reasonable. Prudent trustees require a signed contract between the trustee and each bidder. The trustee
is not required to make any personal efforts to procure the attendance of bidders, and even the presence of just one bidder (who may
be the beneficiary or its representative) will suffice so long as the notice requirements have been met and the sale is held in the proper
manner.494 Mere inadequacy of price is not sufficient of itself to make a sale under a trust deed invalid495 unless the price is grossly
inadequate.496 Shares of corporate stock evidencing water rights used, intended to be used, or suitable for use on the trust property
and which are hypothecated to secure an obligation secured by the trust deed may be sold with all or part of the trust property and
personal property may also be included if covered by the same security agreement.497
§ 14.03(b)(2)(vii)(C)(II). Sale En Masse or in Parcels.
If the property consists of several known lots or parcels which can be sold separately, then the trustor or its successor in interest
can direct the order in which the lots or parcels are sold, if present at the sale.498 The trustee is required to follow the trustor’s
directions concerning the order of sale.499 When the property is sold in parcels, it is generally held that the trustee can sell only as
much property as is necessary to satisfy the debt500 unless the debtor requests that all of the property be sold.501
Where there is no division of the trust property into parcels adapted for separate and distinct enjoyment, the general rule is that
the property should be sold as a whole unless the debtor or an interested party shows the distinct manner in which the property might
profitably be divided for sale.502 Even if sale of a part of the property would satisfy the debt, it is proper to sell the whole property if

488. Utah Code § 57-1-25.
489. Polk v. Dale, 47 So. 386 (Miss. 1908).
490. Utah Code § 57-1-27.
491. Id.
492. Lee v. Macon County Bank, 172 So. 662 (Ala. 1937); Reisneberg v. Hankins, 258 S.W. 904 (Tex. Civ. App. 1924).
493. Concepts Inc. v. First Security Realty Services, 743 P.2d 1158 (Utah 1987); Lathrop v. Tracy, 51 P. 486 (Colo. 1897).
494. Id., Harlin v. Nation, 27 S.W. 330 (Mo. 1894); Bailey v. Hendrickson, 143 N.W. (N.D. 1971). See generally Russell v. Lundberg, 120 P.3d 541 (Utah 2005).
495. Clark v. Freedman’s Sav. & T. Co. (Clark v. Eaton) 100 U.S. 149 (1879); Scott v. Security Title Ins. & G. Co., 72 P.2d 143 (Cal. 1937). See Sunrise Oaks
Capital Fund, LLC v. Maughan Family P'ship, 288 P.3d 295, 297 (Utah 2012).
496. Vail v. Jacobs, 62 Mo. 130 (1876); Rohrer v. Strickland, 82 S.E. 711 (Va. 1914); Annot., 8 A.L.R. 1001, 1006 (1920); Sunrise Oaks Capital Fund, LLC v.
Maughan Family P'ship, 288 P.3d 295 (Utah 2012).
497. Utah Code § 57-1-30 and and 70A-9a-604.
498. Utah Code § 57-1-27.
499. Id.
500. Johnson v. Williams, 4 Minn. 260 (1878); Baker v. Halligan, 75 Mo. 435 (1882); Miller v. Mann, 13 S.E. 337 (Va. 1891).
501. Patterson v. Miller, 52 Md. 388 (1879); Baker v. Halligan, 75 Mo. 435 (1882); Curry v. Hill, 18 W. Va. 370 (1881).
502. Beesley v. Hatch, 863 P.2d 1319 (Utah 1993); Bawden & Assocs. v. Smith, 646 P.2d 711 (Utah 1982); Annot., 61 A.L.R. 2d 505, 515 et. seq., 564 et. seq.,
(1958).
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sale of the parts cannot be done without injury to the parts remaining (e.g., non-access to a portion of the property).503
§ 14.03(b)(2)(vii)(C)(III). Bidding.
The property must be sold to the highest bidder,504 and “any person, including the beneficiary, may bid at the sale.”505 Each bid is
considered an irrevocable offer to purchase the property.506 If the purchaser refuses to pay the amount he bid for the property struck
off to him at the sale, the trustee may, in its discretion, reject any other bid of that person and may sell the property again to the
highest bidder. If the second sale is properly conducted and a fair opportunity is given for the attendance of bidders, and if the second
sale fails to produce a bid as high as the first, the trustee may hold the first purchaser liable for the difference.507 The trustee breaches
its duty to the trustor if he unjustifiably releases the bidder, and the trustee may become answerable to the trustor for damages for
breach of trust.508 The purchaser at the sale should examine the title to determine if there are encumbrances or irregularities and
should fashion its bid accordingly. If he buys without examination, he does so at its peril and must suffer the loss.509
§ 14.03(b)(2)(vii)(D). Payment and Distribution of Proceeds.
§ 14.03(b)(2)(vii)(D)(I). Payment.
The purchaser at the sale must immediately pay the price bid.510 It is generally held that payment may be by credit as well as cash
if credit is acceptable to the trustee and the beneficiary, the policy being that generally a sale on credit will produce a better price
than a sale for cash.511 However, one case held a sale on credit unacceptable as being beyond the powers of the trustee where the
trustee was required by the trust deed to sell for cash upon default.512 The only provision regarding this in the Utah statute appears in
the statutory form for the Notice of Trustee’s Sale, which states: “Purchase price payable in lawful money of the United States.”513 It
is unclear whether that provision precludes payment by credit. Beneficiaries, of course, may make bids up to the amount of the debt
owed them without putting up any cash.514 A bid for the full amount of the debt is termed a “full credit bid.” Also, beneficiaries may
make arrangements with junior lienor purchasers for the purchaser to continue the payments on the debt rather than require a single
cash payment at the time of sale. If the sale produces more than enough to satisfy the debt, then the surplus should be paid to the
appropriate parties in order of priority or into court for distribution to the appropriate parties. Even if credit is acceptable to the
beneficiary for the amount due him, the balance should be paid in cash.515
§ 14.03(b)(2)(vii)(D)(II). Distribution of Proceeds.
The trustee must apply the proceeds as follows:516
(1) Costs and expenses of the sale and of exercising the power of sale must be paid first. This includes trustee’s and attorney’s
fees actually incurred (limited by the amount provided for in the trust deed, if there is such a limitation in the trust deed).
503. Hill v. Farmers’ & Mechanics’ Nat’l Bank, 97 U.S. 450 (1878); Olcott v. By-num, 84 U.S. (17 Wall.) 44 (1872).
504. Utah Code § 57-1-27; see Thomas v. Johnson, 801 P.2d 186 (Utah Ct. App. 1990).
505. Id.
506. But see Antion Financial, LC v Christensen, 2013 UT App. 60, 298 P.3d 681 (2013).
507. Id.
508. Scott v. Security Title Ins. & Guar. Co., 72 P.2d 143 (Cal. 1937); Sherwood v. Saxton, 63 Mo. 78 (1876); Annot., 117 A.L.R. 1054, 1058 (1938).
509. Cassell v. Ross, 33 Ill. 244 (1864); Barnard v. Duncan, 38 Mo. 170 (1866); Currier v. Teske,120 N.W. 1015 (Neb. 1909).
510. Utah Code § 57-1-28.
511. Markey v. Langley, 92 U.S. 142 (1875); Powell v. Hopkins, 38 Md. I (1873).
512. Cassell v. Ross, 33 Ill. 244 (1864).
513. Utah Code § 57-1-25.
514. Kosters v. Hoover, 98 F.2d 595, 69 App. D.C. 66 (1938).
515. Bailey v. Aetna Ins. Co., 92 Mass. (10 Allen) 286 (1865).
516. Utah Code § 57-1-29. See Randall v. Valley Title, 681 P.2d 219 (Utah 1984).
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(2) The obligation secured by the trust deed must be paid next.
(3) If there is a surplus, it must be paid to “the person or persons entitled thereto,” which would include subordinate lienors or
encumbrancers in order of priority with any excess after all are paid going to the debtor or owner.517 If the trustee does not
wish to take care of distributing the proceeds among the persons entitled to them after the secured obligation is paid (and run
the risk of distributing them to the wrong persons), it can, in its discretion, deposit the balance of the proceeds with the county
clerk in the county where the sale took place and at that time be discharged from all further responsibility under the trust
deed. This balance is then deposited with the county treasurer and is subject to the order of the district court of the county.518
Persons claiming an interest in the proceeds must apply to the court and get a court order awarding them their share.
§ 14.03(b)(2)(vii)(E). Delivery of the Deed.
Upon receipt of the amount bid, the trustee must execute and deliver the deed to the purchaser.519 The trustee’s deed operates to
convey the trustee’s title to the purchaser as well as “all right, title, interest and claim of the trustor and its successors in interest and
of all persons claiming by, through or under them in and to the property sold.” This grant includes any interest acquired by the trustor
or its successors in interest in the property subsequent to the execution of the trust deed by the trustor, such as the release of liens
or encumbrances.520 In the trustee’s deed the trustee may include recitals of compliance with the statutory requirements relating to
the exercise of the power of sale and the sale of the property including recitals concerning “mailing, personal delivery and publication
of the notice of default, any mailing and the publication and posting of notice of sale, and the conduct of sale.”521 These recitals
constitute prima facie evidence of compliance; and as to bona fide purchasers and encumbrancers for value and without notice, they
constitute conclusive evidence of compliance.522 However, they may not be considered conclusive if grounds for equitable relief are
present.523 There is no statutory right of redemption under Utah law for property sold under the power of sale, so the purchaser can
take possession immediately.524 However, under federal law the United States has a right to redeem for at least 120 days after the sale
if there was a federal lien on the property which was extinguished by the sale.525
§ 14.03(b)(2)(vii)(F). Deficiency Judgment.
If the proceeds of the sale are not sufficient to satisfy the secured obligation, the creditor may bring an action against the debtor
to recover the deficiency. This action must be commenced within three months after any sale of property under the trust deed.526 In
this action, the creditor’s judgment is limited to the lesser of the amount of indebtedness secured plus interest plus costs and expenses
of sale (including trustee’s and attorney’s fees) less the fair market value of the trust property as of the date of sale, or the amount of
indebtedness secured plus costs and expenses of sale less the amount for which the property was sold.527 The requirement that the
market value be used protects the debtor against an excessive deficiency judgment in the case where the property is sold for less than
the fair market value.528 However, this protection does not extend to debtors whose obligations were secured by trust deeds on land

517. See Randall v. Valley Title, 681 P.2d 219 (Utah 1984) (holding that the surplus from the sale stands in the place of the foreclosed real estate and is
subject to the same liens and interests that were attached to it); see also Jones v. ERA Brokers Consol., 6 P.3d 1129 (Utah 2000) (finding that excess proceeds of
the foreclosure sale belong to the plaintiffs because plaintiffs held the second priority interest in the property and that interest survived foreclosure); In re Real
Prop. v. Munford, 1 P.3d 1116 (Utah Ct. App. 2000) (funds from sale of property legally belong to lienholder because the excess proceeds replaced the property
as security for the lien).
518. Utah Code § 57-1-29.
519. Utah Code § 57-1-28.
520. Utah Code § 57-1-28(2).
521. Utah Code § 57-1-28(1).
522. Id.; see Form 7.
523. Holland v. Pendleton Mortgage Co., 143 P.2d 493 (Cal. App. 1943).
524. Utah Code § 57-1-28(2).
525. 28 U.S.C. § 2410 (1970).
526. Utah Code § 57-1-32; see Phillips v. Utah State Credit Union, 811 P.2d 174 (Utah 1991); Surety Life Ins. Co. v. Smith, 892 P.2d 1 (Utah 1995); Cox v.
Green, 696 P.2d 1207 (Utah 1985).
527. Utah Code § 57-1-32.
528. See First S.W. Fin. v. Sessions, 875 P.2d 553 (Utah 1994); Surety Life Ins. Co. v. Smith, 892 P.2d 1 (Utah 1995).
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outside Utah.529
In the action to recover the deficiency, the complaint should set forth (1) the entire amount of the indebtedness which was secured
by the trust deed, (2) the amount for which the property was sold, (3) the fair market value of the property on the date it was sold,
and (4) the interest on the indebtedness from the date of sale plus the costs and expenses of exercising the power of sale and of the
sale.530 The court is required to find the fair market value of the property sold at the date of sale before rendering judgment.531
§ 14.03(b)(3). Remedies for Wrongful or Irregular Sale.
§ 14.03(b)(3)(i). In General.
If a sale is or will be wrongful as to the debtor or any other party, then that party has several courses of action available. In addition
to the possibility of reinstatement532 or redemption,533 he may bring an action to enjoin the sale if it has not been held;534 he may bring
an action to set the sale aside;535 or he may bring an action against the trustee or beneficiary for damages.536
§ 14.03(b)(3)(ii). Action to Enjoin the Sale.
§ 14.03(b)(3)(ii)(A). In General.
If an opportunity for a judicial hearing is not provided by the creditor, then an action to enjoin the sale may be brought to enable
the debtor to raise challenges to the sale which he would have raised as defenses in a judicial action to foreclose. An action may be
brought to enjoin the sale if the sale would be “against good conscience, or would work an irreparable injury.”537 The power of sale
cannot be used for the purpose of oppressing the debtor or of enabling the creditor to obtain the property for himself.538 However,
the court will not interfere if the creditor is merely exercising a legal right, even though it may be contrary to the wishes of the
debtor.539
The injunction is an equitable remedy and will be granted only if there is not an adequate remedy at law and irreparable injury is
likely to result. It will not be granted unless it is shown that the trustee has no authority or grounds for holding the sale.540 After
obtaining jurisdiction the court may direct the sale of the land.541 If the sale takes place while the suit to enjoin is pending, then the
purchaser with notice takes subject to the sale’s being set aside.542 If the injunction was wrongfully obtained and damages were
suffered by the party enjoined, then that party is entitled to damages allowed by statute in such cases once the injunction is
dissolved.543
§ 14.03(b)(3)(ii)(B). Grounds.
Common grounds for enjoining the sale include many of the grounds which can be asserted as a defense in a judicial action to
529. Bullington v. Mize, 478 P.2d 500 (Utah 1970).
530. Utah Code § 57-1-32; see Form 8.
531. Utah Code § 57-1-32.
532. See supra § 14.03(b)(2)(iv)(A).
533. See supra § 14.03(b)(2)(iv)(B).
534. See infra §§ 14.03(b)(3)(ii)(A) to 14-03(b)(3)(ii)(B).
535. See infra §§ 14.03(b)(3)(iii)(A) to 14-03(b)(3)(iii)(C).
536. See infra § 14.03(b)(3)(iv).
537. Bank of Metropolis v. Guttschlick, 39 U.S. (14 Pet.) 19 (1840).
538. See generally Booth v. Parrish, 48 So.2d 212 (Ala. 1950); Holland v. Citizens Sav. Bank, 19 A. 654 (R.I. 1890).
539. Case v. O’Brien, 33 N.W. 405 (Mich. 1887); Muller v. Stone, 6 S.E. 223 (Va. 1888).
540. Ray v. Home & Foreign Inv. & Agency Co., 26 S.E. 56 (Ga. 1896); Chapman v. Younger, 10 S.E. 1077 (S.C. 1890).
541. Loop Nat’l Bank v. Cox, 51 So.2d 534 (Ala. 1951). See also Anderson v. Phlegar, 25 S.E. 107 (Va. 1896).
542. Rudisill Soil Pipe Co. v. Eastham Soil Pipe & Foundry Co., 97 So. 219 (Ala. 1923). See 59A C.J.S. Mortgages § 583 (1998).
543. Southland Life Ins. Co. v. Stone, 112 S.W.2d 336 (Tex. Civ. App. 1938). See 59A C.J.S. Mortgages § 583 (1998).
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foreclose, such as (1) the debt has been satisfied or there has been a valid tender of the full amount due;544 (2) the foreclosure is for
more than the amount due;545 (3) the deed of trust was without consideration;546 (4) there was a failure to make a proper credit on
the notes;547 (5) the security was obtained by fraud or the notes were forged;548 (6) the exercise of power was without grounds and
was done for the purpose of intimidating the debtor;549 (7) there is a dispute as to the title of the property;550 (8) there are conflicting
liens or rights with undetermined validity or priority and undetermined value;551 (9) there is another proceeding pending, such as an
accounting to determine the amount legally due, a suit to redeem, or even an action by the creditor to foreclose the property judicially;
and (10) the trustee or beneficiary has not substantially followed the statutory requirements or has tried to limit or discourage the
bidding at the sale.
Ordinarily a sale may not be enjoined because of a dispute as to the amount due unless there is a tender of the amount of the
admitted debt.552 If a junior encumbrancer seeks to enjoin the sale, then it must tender the full amount due under the prior
mortgage.553 If there is a dispute as to the amount due and if the case for an injunction is brought on that ground, then the injunction
will be denied or dissolved if the creditor by affidavit states that he concedes all the debtor claims and will claim no more than that
which is conceded by the debtor to be due and will release and discharge any amount in excess of that justly due.554 A sale may not
be enjoined to enable the debtor to obtain a better price at a later time when market conditions are more favorable.555 It may not be
enjoined merely to protect a subordinate interest.556 There is some authority to suggest that it may not be enjoined on the ground
that the debt has been barred by the statute of limitations,557 even though the statute of limitations may be asserted as a defense in
a judicial foreclosure action. This is because of the long standing rule that in order to seek the protection of equity, the plaintiff must
first do equity. However, such a rule is of doubtful validity in Utah because of the provision in the power of sale statute requiring that
the sale be made before the limitations period expires.558 Thus, in Utah, the running of the statute of limitations appears to be a proper
ground for enjoining the sale.
§ 14.03(b)(3)(iii). Action to Set the Sale Aside.
§ 14.03(b)(3)(iii)(A). In General.
A debtor, junior encumbrancer, or record title holder who is wronged by a sale of the property may bring an action to set the sale
aside if it appears that substantially more money will be obtained on resale.559 The person seeking to have the sale set aside must offer
to redeem the property in order to restore the purchaser to status quo.560

544. Paramount Motors Corp. v. Title Guar. & Trust Co., 15 F.2d 298 (9th Cir. 1926); Williams v. Bailey, 175 So. 548 (Ala. 1937).
545. West v. Bates, 201 P. 562 (Colo. 1921).
546. Hill v. Smith, 121 S.E. 214 (Ga. 1924).
547. Getz v. Johnston, 123 A. 74 (Md. 1923).
548. Occidental/Nebraska Fed. Sav. Bank v. Mehr, 791 P.2d 217 (Utah Ct. App. 1990); Fisher v. Trimble, 108 So. 666 (La. 1926); Jones v. Bouanchaud, 103 So.
393 (La. 1925).
549. See Booth v. Parrish, 48 So.2d 212 (Ala. 1950); Holland v. Citizens Sav. Bank, 6 R.I. 734, 19 A. 654 (R.I. 1890).
550. Bank of Amer. of California v. Slingerland, 16 P.2d 756 (Cal. Ct. App. 1932).
551. Draper v. Davis, 104 U.S. 347 (1881).
552. Taubert v. Roberts, 747 P.2d 1046 (Utah 1987); 59A C.J.S. Mortgages § 586 (1998).
553. Bank of Brooklet v. Motor Liens, Inc., 138 S.E. 582 (Ga. 1927).
554. James River Lodge v. Campbell, 60 N.W. 750 (S.D. 1894).
555. Calaveras Timber Co. v. Michigan Trust Co., 270 N.W. 743 (Mich. 1936); Bolich v. Prudential Ins. Co., 164 S.E. 335 (N.C. 1932).
556. Bloomingdale v. Barnard, 14 N.Y. Sup. Ct. 459 (1876).
557. Moline Plow Co. v. Webb, 141 U.S. 616, 12 S. Ct. 100 (1891); House v. Carr, 78 N.E. 171 (N.Y. 1906).
558. Utah Code § 57-1-34.
559. Concepts, Inc. v. First Sec. Realty Servs., Inc., 743 P.2d 1158 (Utah 1987).
560. McNatt v. Maxwell Inv. Co., 50 S.W.2d 1040 (Mo. 1932).
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§ 14.03(b)(3)(iii)(B). Grounds.
In seeking to set aside the sale under a power of sale, a party is not limited to the grounds for setting aside a judicial sale but may
also have other grounds arising from the trust relationship.561 The sale may be set aside for:
(1) fraud or breach of trust by the trustee or beneficiary;562
(2) chilling of the bidding by the trustee or beneficiary;563
(3) gross inadequacy of price which shocks the conscience, or inadequacy of price coupled with fraud or with errors or omissions
(mere inadequacy of price is insufficient by itself as a ground to have the sale set aside);564
(4) foreclosure before the maturity of the debt;565
(5) overstatement of the amount of the encumbrances, resulting in a chilling of the bidding;566
(6) failure to comply substantially with the statutory or contractual requirements, such as selling the property as a whole when it
should have been sold in parcels;567 or
(7) failing to give adequate notice.568
§ 14.03(b)(3)(iii)(C). Limitations.
A debtor may be estopped from challenging the mode of sale especially if he attends the sale and fails to raise any objections at
that time.569 He may also be estopped from setting the sale aside if he does not offer to redeem and does not ask any equitable relief
but simply introduces the mode of sale as a defense in an action for ejectment.570 The person seeking to set aside the sale must act
quickly or he will be deemed to have waived irregularities attending the sale571 or be subject to the defense of laches.572 In this regard
it is no excuse that the person was ignorant of the facts which allegedly vitiate the sale if such ignorance is due to the person’s own
fault or negligence.573
The statutory provision allowing the trustee to include recitals of compliance with the statute and the provisions of the trust deed574
may severely limit a person’s ability to have the sale set aside, since such recitals are conclusive evidence of compliance in favor of
bona fide purchasers and encumbrancers for value and without notice, and prima facie evidence of compliance in favor of any other
purchaser.575
§ 14.03(b)(3)(iv). Action for Damages.
The debtor or other party wronged by the sale may elect as an alternative to having the sale set aside to bring an action against
the trustee for breach of trust.576 There is some indication that a wrongful sale by a creditor is a tort for which he is liable to the
561. See Briggs v. Briggs, 135 Mass. 306 (1883); Tedlock v. Torbert, 215 P. 196 (Okla. 1923).
562. Borth v. Proctor, 219 S.W. 72 (Mo. 1920); Reisenberg v. Hankins, 258 S.W. 904 (Tex. Civ. App. 1924); Far W. Bank v. Robertson, 406 P.3d 1134 (Utah
2017).
563. Williams v. Van Dam, 140 N.E. 265 (Mass. 1923); Cordia v. Matthes, 130 S.W.2d 597 (Mo. 1939).
564. Sargent v. Shumaker, 223 P. 464 (Cal. 1924); 59A C.J.S. Mortgages § 680 (1998); First Nat. Bank v. Haymond, 57 P.2d 1401 (Utah 1936).
565. Guay v. Brotherhood Bldg. Ass’n, 177 A. 409 (N.H. 1935).
566. Peterson v. Johnson, 28 P.2d 487 (Wyo. 1934).
567. Bernhard v. Hovey, 57 P. 245 (Kan. 1899).
568. Bronson v. Kinzie, 42 U.S. (1 How.) 311 (1843).
569. Kellogg v. Carrico, 47 Mo. 157 (1870).
570. Benton Land Co. v. Zeitler, 81 S.W. 193 (Mo. 1904).
571. Cornell v. Newkirk, 33 N.E. 37 (Ill. 1893); Mueller v. Becker, 172 S.W. 322 (Mo. 1914).
572. Kline v. Bogel, 1 S.W. 733 (Mo. 1886); 59A C.J.S. Mortgages § 682 (1998).
573. Jenkins v. Pierce, 98 Ill. 646 (1881); Connolly v. Hammond, 51 Tex. 635 (1879).
574. Utah Code § 57-1-28.
575. Id.
576. Cambridge Sav. Bank v. Cronin, 194 N.E. 289 (Mass. 1935); Burnett v. Dunn Comm’n & Supply Co., 104 S.E. 137 (N.C. 1920).
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debtor.577 A defendant may demand that the plaintiff elect to either sue for damages or have the sale set aside but an election of
remedies is only required pursuant to order of the court.578 In such an action, the measure of damages is the value of the debtor’s lost
equity.579 Actions for damages have been sustained where the trustee or creditor (1) sold without the existence of a default, (2) chilled
the bidding,580 or (3) became the purchaser without statutory or contractual sanction.581
§ 14.03(c). Judicial Foreclosure.
§ 14.03(c)(1). In General.
In judicial foreclosure the mortgagee obtains a court decree directing an officer of the court, typically the sheriff, to sell the
mortgaged property. The proceeds of the sale are applied first to the costs of the sale and secondly to satisfy the mortgagee’s
indebtedness. The elements of judicial foreclosure proceedings are prescribed in title 78, chapter 6 of the Utah Code.582 Unless the
promissory note or mortgage instrument provides for acceleration of the entire debt upon default,583 judicial foreclosure will be limited
only to a sale of a portion of the secured property sufficient to satisfy the amount then due plus costs.584
§ 14.03(c)(2). Pre-Filing Considerations.
§ 14.03(c)(2)(i). Familiarization with Documentation.
The attorney should begin by thoroughly reading and becoming familiar with provisions of the client’s copy of the promissory note
and mortgage instrument, and in particular, determine (1) whether or not the instruments are sufficient as against the mortgagor; (2)
whether or not there has been a breach of a mortgage covenant by the mortgagor; (3)whether or not the mortgagee is in breach of
some mortgage covenant; (4) whether or not any acceleration clauses exist; (5) whether or not the mortgagor’s particular breach is
sufficient to “trigger” the acceleration of the entire debt;585 and (6) whether or not any provisions exist permitting reinstatement.
§ 14.03(c)(2)(ii). Payment History.
Most mortgages are foreclosed because the mortgagor failed to make a timely payment of principal or interest or both. The
attorney should therefore obtain from the client an accurate payment history reflecting the mortgagor’s delinquency. Payment
histories are usually part of the promissory note documentation and are attached as separate pages. Where the mortgagee has
extended leniency to the mortgagor for past payment delinquencies it may be necessary for the mortgagee to notify the mortgagor
of the impending foreclosure prior to filing the action regardless of the absence of such a notice requirement in the mortgage
instrument.586
§ 14.03(c)(2)(iii). Initial Title Search and Necessary Parties.
§ 14.03(c)(2)(iii)(A). In General.
The goal of the foreclosure proceeding is to vest in the foreclosure sale purchaser a title in the secured property equivalent to the
title of the owner-mortgagor. To accomplish this a person is deemed a necessary party to the proceeding if he has an interest in the
secured property which would be affected by the sale if he were not joined. All necessary parties, therefore, are required to be joined
to the proceeding to result in the passing of an equivalent title on the sale. The Utah Supreme Court set forth a four-point test in a
577. Rogers v. Barnes, 47 N.E. 602 (Mass. 1897); Mills v. Bldg. & Loan Ass’n, 6 S.E.2d 549 (N.C. 1940).
578. Midvale Motors, Inc. v. Saunders, 432 P.2d 37 (Utah 1967) (an election of remedy is made only after demanded by defendants, and then only pursuant
to court order). See also Selvig v. Blockbuster Enterprises, LC, 266 P.3d 691(Utah 2011) (holding that an election of remedies clause triggered by a default does
not apply when one party breaches the contract, but noting in dicta that election of remedies clauses concerning default are generally enforceable).
579. Rogers v. Barnes, 47 N.E. 602 (Mass. 1897); see 59A C.J.S. Mortgages § 689 (1998).
580. Fenton v. Torrey, 133 Mass. 138 (1882).
581. Mills v. Mutual Bldg. & Loan Ass’n, 6 S.E.2d 549 (N.C. 1940).
582. Utah Code § 78-6.
583. See discussion on acceleration infra §§ 14.03(a)(6)(i) to 14-03(a)(6)(vi).
584. Utah Code § 78B-6-905.
585. See discussion on acceleration infra §§ 14.03(a)(6)(i) to 14-03(a)(6)(vi).
586. Talbot v. Gadia, 267 P.2d 436, 440 (Cal. Ct. App. 1954); see also American Sav. & Loan Ass’n v. Blomquist, 445 P.2d 1, 4 (Utah 1908).
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mortgage foreclosure case to determine if a party is necessary to a foreclosure proceeding.587 A “no” answer to any of these four
questions makes the party indispensable and requires the party’s joinder.
(1)
(2)
(3)
(4)

Is the interest of the absent party distinct and severable?
In the absence of such party can the court render justice between the parties before it?
Will the decree made in the absence of such party have no injurious effect on such party’s interest in the matter?
Will the final determination in the absence of such a party be consistent with equity and good conscience?

Necessary parties usually consist of all parties having any interest in the property that is contemporaneous with, subject to, junior
to, or otherwise subsequent in time to the mortgage being foreclosed. Specifically, necessary parties include record owners,
mortgagors and obligors, mortgagor’s vendees, tenants and lessees, indorsers and guarantors, recorded lienors and judgment
creditors, and vested (in some cases contingent) remaindermen. It is also necessary to include all persons who have recorded a
“request for notice.” If all necessary parties are not joined the foreclosure proceeding is not invalidated. Rather, it is considered binding
only on those who were made parties to the proceeding. The purchaser at the foreclosure sale, however, invariably takes the property
still subject to the interest of any omitted necessary party. Omitted necessary parties must redeem or assert any other available
remedies within a reasonable time after the sale, i.e., before the defense of laches becomes available to the purchaser.588 A proper
party is one whose joinder is desirable for a full determination of the rights of the parties to foreclosure, although not necessary to
pass a title equivalent to the mortgagor’s at the sale. Typically, a prior or senior encumbrancer can be made a party to the foreclosure
proceeding only by the party’s consent in which case the party is a proper but not a necessary party. Occasionally a person having a
prior or senior interest in the secured property may be deemed a necessary party to the foreclosure action to allow the sale of the
land free and clear of all outstanding liens. Courts have allowed the joinder of a senior lienor without consent in order to determine
whether the lien is in fact senior and to ascertain the actual amount of the lien and to decide whether the senior lien has matured.589
It is advisable to join the original mortgagor even if the mortgagor has transferred its interest in the property so that the mortgagee’s
right to seek a deficiency judgment against him will be preserved in the same action. All grantees in the chain of title who assumed
the debt are to be joined for the same reason, i.e., for deficiency judgments, but the grantee holding record title when foreclosure is
commenced should always be joined whether he assumed or merely took subject to it. The spouses of these parties should also be
joined because of interests which they might have.
§ 14.03(c)(2)(iii)(B). Unrecorded Interests.
The Utah Code stipulates that persons holding an unrecorded conveyance of the mortgaged property from the mortgagor or
holding an unrecorded lien on the property do not need to be made a party to the foreclosure proceeding.590 “The judgment therein
rendered ... [is] as conclusive against the party holding such unrecorded conveyance or lien as if he had been made a party to the
action.”591 In applying this rule, the Utah Supreme Court held that one who had acquired an interest in the mortgaged property by
quitclaim deeds which were unrecorded at the time the suit was instituted was not required to be made a party defendant to the
foreclosure proceedings. The unrecorded interest was, therefore, as effectively cut off by the foreclosure suit as though the owner of
the interest had been made a party to the action.592
§ 14.03(c)(2)(iii)(C). Indorsers and Guarantors.
A determination should be made as to the existence of any indorsers or guarantors of the obligation being foreclosed.593 They may
be joined as parties to the foreclosure proceeding for the purpose of obtaining a personal judgment against them should there be a
deficiency following the foreclosure sale. Payments by a guarantor should be credited toward a personal guaranty when the recipient
accepting the payments has a reasonable basis to know they were submitted in satisfaction of the guaranty.594

587. Dumont Corp. v. Arrington, 457 P.2d 616, 618 (Utah 1969).
588. See discussion of Rights of Omitted Junior Lienors infra § 14.03(c)(12)(i).
589. Graham v. Oakden, 170 P.451, 452 (Utah 1917). See also Cain v. Parfitt, 158 P. 448 (Utah 1915); Badger Coal & Lumber Co. v. Olsen, 167 P. 680 (Utah
1919).
590. Utah Code § 78B-6-903.
591. Id.
592. Gigliotti v. Albergo, 115 P.2d 791, 792 (Utah 1941).
593. Hallstrom v. Buhler, 378 P.2d 355 (Utah 1963).
594. Park v. Stanford, 258 P.3d 566 (Utah 2011).
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§ 14.03(c)(2)(iii)(D). Mechanics’ and Materialmen’s Liens.
Mechanics’ liens have priority over any other lien or mortgage that attaches subsequent to the time the mechanics’ work was first
commenced or materials were first delivered to the job site.595 When the mechanics’ lien has priority over the mortgage being
foreclosed, the lienholder would not be a necessary party.596 However, it is almost always a question of fact as to when work was first
commenced or materials first delivered;597 therefore, all holders of mechanics’ liens recorded at the time of commencement of the
foreclosure action should be joined as parties defendant to determine their priorities and their amounts. Again, the Utah Code makes
the foreclosure decree binding on any mechanic lienor when his interest is unrecorded at the time the foreclosure proceeding is
commenced.598
§ 14.03(c)(2)(iii)(E). State and Federal Tax Liens.
General and special tax liens, such as taxes on real or personal property, are superior to any and all liens created by the acts of
private parties whether created before or after levy of the tax.599 Therefore, county or other state governmental taxing bodies having
a lien on the property being foreclosed are not deemed necessary parties.
Unlike Utah law, certain federal tax liens may or may not be subordinate to a mortgage lien being foreclosed. Hence, the federal
government at times may be deemed a necessary party to the foreclosure action and may be joined as a defendant in actions affecting
property on which it has a lien.600
§ 14.03(c)(2)(iii)(F). Persons in Possession.
It is important to ascertain the source of the interest of persons in possession. For example, possession may be in the hands of a
lessee having an unrecorded conveyance. If such interests are superior to those of the foreclosing mortgagee the possessor’s interests
are not affected by the foreclosure proceeding whether or not he is joined. When the occupant has an interest in the property subject
or subordinate to the interest being foreclosed, that occupant is a necessary party and if not joined cannot be ejected until the tenancy
expires.601
§ 14.03(c)(2)(iii)(G). Prior Notices of Lis Pendens.
The initial title search should also include a search for any notice of lis pendens (pending litigation) concerning the property subject
to the foreclosure action. An inquiry should follow into the nature of the rights of the parties involved in any pending action.
§ 14.03(c)(2)(iv). Inspection of the Premises.
An important pre-filing task is to physically inspect the premises to determine who is in possession. The condition of the property should
be inspected to determine whether there is reason to appoint a receiver to protect the property during the foreclosure proceeding or for the
issuance of an injunction to restrain waste.602

595. Utah Code §38a-1a-503; see also Badger Coal & Lumber Co. v. Olsen, 167 P. 680 (Utah 1917); John Holmes Construction v. R.A. McKell Excavating, 131
P.3d 199 (Utah 2005) (holding that infrastructure work—such as utility installation, roadways, sewer lines, and irrigation systems—on a residential subdivision
does not constitute an “improvement to a residence,” making filing of a mechanic’s lien untimely); Sill v. Hart, 128 P.3d 1215 (Utah Ct. App. 2005) (mechanic’s
lien claim),rev’d Sill v. Hart, 162 P.3d 1099, 1101 (Utah 2007) (reversing on other grounds).
596. Cain v. Parfitt, 158 P. 448, 450 (Utah 1916).
597. See Ketchum, Konkel, Barrett, Nickel & Austin, Inc. v. Heritage Mt. Dev. Co., 784 P.2d 1217 (Utah Ct. App. 1989).
598. Utah Code §78B-6-903; see also Utah Code § 38a-1a-502; Utah Sav. & Loan Ass’n v. Mecham, 366 P.2d 568 (Utah 1961); Pearson v. Lamb, 121 P.3d 717
(Utah Ct. App. 2005) (where plaintiff filed a complaint to foreclose a mechanic’s lien, plaintiff’s failure to provide instructions and form affidavit “did not divest
the trial court of jurisdiction”).
599. Union Cent. Life Ins. Co. v. Black, 247 P. 486, 487-89 (Utah 1926); 47 A.L.R. 372 (1927).
600. 26 U.S.C. §§ 6323-6325.
601. See Utah Code § 78B-6-806.
602. Utah Code § 78B-6-907.
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§ 14.03(c)(3). Commencing the Judicial Proceeding.
§ 14.03(c)(3)(i). Filing the Complaint.
§ 14.03(c)(3)(i)(A). In General.
The judicial foreclosure proceeding is formally commenced by filing a complaint with the court or by serving a summons upon the
defendants.603
§ 14.03(c)(3)(i)(B). Form of the Complaint.
The Utah Code provides an illustrative complaint form for the foreclosure of a mortgage on real property,604 which for most
circumstances is inadequate. The practicing attorney would do well to develop a standard form of complaint together with alternative
clauses for differing factual settings.
As a minimum, the contents of a proper mortgage foreclosure complaint should set forth, in order, the following:
•

Set out facts relating to jurisdiction and proper venue.
• Allege the proper execution and delivery of the promissory note. Set out its essential terms, or attach a copy of the
note to the pleading and incorporate it by reference.
• Allege the proper execution, delivery, filing, and recording of the mortgage instrument. Set out is essential terms or
attach a copy of the mortgage to the pleading and incorporate it by reference.605 A legal description of the mortgaged
property may be included in the body of the complaint.
• Allege the ownership of the note and mortgage by the plaintiff.606
• Allege that the debt is due and unpaid.607
• State the amount of the debt due, together with all other expenses for which the mortgagor is liable. Allege the
mortgagor’s breach of any other terms of the mortgage instrument.
• Allege waste or other ground necessitating appointment of a receiver, if applicable.
• Allege the plaintiff’s compliance with any condition precedent to the right to foreclose (e.g., prior notice of default or intent
to foreclose).608
• Allege the existence of all lienors, encumbrancers, or other parties of interest known to the plaintiff and their priority in
relation to the mortgage being foreclosed.609
• Allege the existence of any other proceedings pending or in process which affect the property being foreclosed, including
actions for possession, actions foreclosing other security, and executions on the property that have been returned
unsatisfied.
• Allege the costs of the foreclosure action and attorney’s fees, and allege that they should constitute an additional lien upon
the mortgaged property.610
• Include a prayer for relief requesting the appointment of a receiver, if applicable, a foreclosure of the mortgaged premises,
a decree of sale, an application of the sale proceeds in satisfaction of the debt and all incidental costs, a judgment of priority
over all defendants having conveyances, encumbrances or interests recorded subsequent to filing the notice of lis pendens,

603. Utah R. Civ. P. 3(a).
604. Forms 3 and 6, Utah R. Civ. Proc. Appendix of Forms.
605. Jensen v. Lichtenstein, 145 P. 1036, 1041 (Utah 1915).
606. Whiteley v. DeVries, 209 P.2d 206, 207 (Utah 1949).
607. See Utah Code § 78B-6-905; Walker Bank & Trust Co. v. Nellson, 490 P.2d 328, 329 (Utah 1971).
608. Filing of foreclosure suit is usually sufficient notice of acceleration. See Thomas v. Foulger, 264 P. 975, 978 (Utah 1928); Hallstrom v. Buhler, 378 P.2d
355, 357 (Utah 1963). See also comment on Accepting Late Payments infra § 14.03(c)(3)(i)(A).
609. Bracklein v. Realty Ins. Co., 80 P. 2d 471, 473 (Utah 1938).
610. See infra § 14.03(b)(2)(vii)(F).

479

a judgment and execution against the mortgagor for any deficiency remaining, a determination and disposition of any surplus
sale proceeds after plaintiffs judgment is satisfied, an order allowing plaintiff to become a purchaser at the sale (if applicable)
and any other relief as the court may determine.
§ 14.03(c)(3)(ii). Filing of Lis Pendens.
Concurrent with the filing of the complaint, a notice of the pendency of the foreclosure suit should be filed and recorded in the
clerk’s office in each county where the property is located. The purpose of the lis pendens is to give record notice to any party who
may subsequently acquire an interest in the property that they do so subject to the judgment to be obtained in the foreclosure
action.611 Failure to record a notice of pendency of action allows a subsequent bona fide purchaser or lienor without actual notice of
the proceedings to acquire an interest in the property which will not be bound by the foreclosure decree.
When filing the notice of lis pendens, the record of title should be re-examined for any interests or encumbrances acquired and
recorded since the time the record was first searched. Any new parties of interest appearing on the record prior to the recording of
lis pendens should be joined as defendants in the original summons and complaint or in an amended summons and complaint. An
amended notice of lis pendens, including the new parties, should also be filed.612
§ 14.03(c)(3)(iii). Service of Process.
§ 14.03(c)(3)(iii)(A). Personal or Publication.
An action to foreclose a mortgage or lien on secured property is essentially an action in rem. Therefore, personal service is not
necessary.613 However, personal service is necessary to support a judgment for any deficiency after the sale. In the absence of personal
service, the amount of the deficiency nevertheless remains a subsisting debt of the mortgagor which may be sued for in a subsequent
action by the mortgagee.614 Because of possible constitutional attacks against notice by publication,615 prudent attorneys should seek
whenever possible to use personal service of process. The procedure for service of process by publication is discussed in Rules 4, and
5 of the Utah Rules of Civil Procedure.616
§ 14.03(c)(3)(iii)(B). Defects in the Service of Process.
The action to foreclose is only valid against properly served parties.617 If the summons fails to sufficiently identify the secured
property the defect may be fatal to the foreclosure proceeding.618
§ 14.03(c)(3)(iv). Venue.
The foreclosure action, being in rem, is properly brought in any county wherein all or part of the secured property is situated,619
even if the note secured by the mortgage is payable in another county.620 However, if the defendant appears and fails to object to

611. Dupee v. Salt Lake Valley Loan & Trust Co., 57 P. 845 (Utah 1899). See also Bagnall v. Suburbia Land Co., 579 P.2d 914, 916 (Utah 1978); 2DP Blanding,
LLC v. Palmer, 423 P.3d 1247, 1249 (Utah 2017); MAA Prospector Motor Lodge, LLC v. Palmer, 416 P.3d 352, 353 (Utah 2017).
612. VCS, Inc. v. La Salle Dev., LLC, VCS, 293 P.3d 290 (Utah 2013) (holding that joining a party to a suit after 180 days have passed since the filing of a Notice
of Mechanic’s Lien did not satisfy the notice requirements in Utah Code § 38-1-11(3)(a) which provides that lis pendens must be recorded within 180 days of
filing a mechanic’s lien foreclosure action to be effective against subsequent interested parties except for persons made parties to the action and persons with
actual knowledge of the action).
613. Boucofski v. Jacobsen, 104 P. 117, 122 (Utah 1909).
614. Id.
615. Shaffer v. Heitner, 433 U.S. 186; Jones v. Flowers, 547 U.S. 220, (2006). See case upholding service by publication Downey State Bank v. Major Blakehey
Corp., 545 P.2d 507 (Utah 1976).
616. Utah R. Civ. P., 4, 5.
617. Zions Benefit Bldg. Soc’y v. Geary, 189 P.2d 964, 966 (Utah 1948); Mickelson v. Anderson, 19 P.2d 1033 (Utah 1933).
618. Downey State Bank v. Major Blakeney Corp., 545 P.2d 507 (Utah 1976).
619. First Nat’l Bank v. Boley, 61 P.2d 621 (Utah 1936); aff’d, Boley v. District Court, 61 P.2d 624 (Utah 1936). See also U.S. Bank Nat. Ass'n v. HMA, L.C, 169
P.3d 433 (Utah 2007)
620. Sherman v. Droubay, 74 P. 348 (Utah 1903).

480

improper venue the district court where the action is brought will have jurisdiction regardless of the situs of the property.621
§ 14.03(c)(3)(v). Responsive Pleading.
§ 14.03(c)(3)(v)(A). Answer to the Complaint.
The Utah Rules of Civil Procedure require that the answer state in short and plain terms the defenses to each claim asserted by the
plaintiff and admit or deny each averment upon which the complaining party relies.622 If the defendant has no knowledge or
information as to the truth of an averment he must so state in the answer. Many attorneys answer by general denial even though
many of the averments are based upon available public records. Where the facts of an averment are actually or presumptively within
the knowledge of the defendant or are accessible to him (e.g, public records of mortgages, assignments, liens, tax delinquencies) a
denial of such facts based upon the defendant’s information and belief will be deemed evasive and will not have the effect of a
denial.623 Where several defendants join together in a single answer, special precaution should be taken to avoid joining defenses
which may in fact only be available to one of the defendants.624 Any affirmative defenses must be raised in the answer.625
§ 14.03(c)(3)(v)(B). Defenses to the Foreclosure Action.
§ 14.03(c)(3)(v)(B)(I). In General.
Primarily because foreclosure is an equity action, the courts allow a wide range of equitable defenses, most of which are listed
below. In reality, defendants rarely file an answer or present a defense because most foreclosure actions are default cases.
Subject to Rule 12 of the Utah Rules of Civil Procedure, the mortgagor should plead by answer or by motion all available defenses
and objections or he may be deemed to have waived them.626 Typically, the mortgagor may raise any issue or assert any defense which
will operate to defeat the mortgagee’s claim.627 This may include the pleading of special defenses such as offset and by counterclaim.628
A grantee of the mortgagor steps into the shoes of the mortgagor and can raise any defenses ordinarily available to the mortgagor.629
§ 14.03(c)(3)(v)(B)(II). Full Payment.
Obviously, the best defense to a foreclosure action is the claim that timely and sufficient payments have been made on the
obligation.
§ 14.03(c)(3)(v)(B)(III). Tender.
An attempt to pay what is owed can be a valid defense to the foreclosure suit.630 The general rule is that tender of payment of all
delinquencies, after default but before the mortgagee exercises the option to accelerate or declare the indebtedness due, cures the

621. Snyder v. Pike, 83 P. 692, 693-94 (Utah 1905).
622. Utah R. Civ. P., 8(b), 8(e), 11.
623. First Sav. Bank v. Brown, 54 P.2d 237, 241, 242 (Utah 1936); Deseret Sav. Bank v. Walker, 2 P.2d 609, 612 (Utah 1931); Im-lay v. Gubler, 298 P. 383, 386
(Utah 1931).
624. Stewart Livestock Co. v. Ostler, 104 P.2d 632, 634 (Utah 1943).
625. Utah R. Civ. P., 8 (c).
626. Id.
627. Stewart Livestock Co. v. Ostler, 144 P.2d 276, 281 (Utah 1943); see also Hayden v. Collins, 63 P.2d 223, 225 (Utah 1936); Tremonton Inv. Co. v. Horne,
202 P. 547, 549 (Utah 1921).
628. Stewart Livestock Co. v. Ostler, 144 P.2d 276, 281 (Utah 1943); see also, Zions Sav. Bank and Trust Co. v. Rouse, 47 P.2d 617 (Utah 1935); Stephens v.
Dorey, 198 P. 261, 267 (Utah 1921).
629. Stewart Livestock Co. v. Ostler, 144 P.2d 276, 283 (Utah 1943).
630. See discussion of Tender of Payment infra § 14.03(c)(3)(v)(B)(III).
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default and prevents acceleration of the debt.631 The Utah court has held that a tender made over the telephone may be valid.632
§ 14.03(c)(3)(v)(B)(IV). Failure of Consideration.
Foreclosure of a mortgage may be precluded when, as part of the mortgage agreement, the mortgagee contracts to perform some
act which he subsequently fails to perform.633 This failure of consideration usually occurs when the mortgagee fails to loan the entire
amount of money agreed upon in the mortgage instrument. A mortgagee who agrees to lend money to a mortgagor is required to pay
the fixed sum stated in the note and in the mortgage according to the mortgage provisions and the mortgagor’s instructions.634
§ 14.03(c)(3)(v)(B)(V). Offset.
When there is a partial failure of consideration, as when the mortgagee withholds part of the money that it promised to lend the
mortgagor, the security agreement is enforceable only to the extent that actual consideration is shown.635
§ 14.03(c)(3)(v)(B)(VI). Estoppel.
A mortgagee may be estopped from foreclosing a mortgage when he induces the mortgagor to believe and to act on the belief that
he will not enforce the mortgage.636 In one case, a note secured by a mortgage provided for payment of interest in quarterly
installments at a certain bank. Upon default of the payment the principal and all the interest would become due at the option of the
holder of the note. The assignee of the note instructed the obligor not to pay the interest to the bank stating that he instead would
call for it. The court held that the assignee’s failure to call for the interest estopped him from foreclosing on the note.637 A mortgagee
is generally estopped from accelerating the mortgage for a late payment if he accepts that late payment.638
§ 14.03(c)(3)(v)(B)(VII). Statute of Limitations.
Utah has a six-year limitation for any motion on a contract, obligation, or liability based on a written instrument,639 including judicial
action for foreclosures of mortgage and trust deed instruments.640 The statute of limitations, like other affirmative defenses, is waived
by the mortgagor if it is not raised in the pleading.641
While the statute bars bringing an action on either the promissory note or the mortgage instrument any time after six years from
the time the right of action accrues, which right accrues when the debt becomes due,642 the mortgage still remains as a recorded
interest on the mortgagor’s property and the mortgagor retains an obligation to pay the debt.643 After lapse of the six years the
mortgagor can sell or convey the property to a third party purchaser or grantee. The purchaser or grantee can then quiet title in
631. Home Owners’ Loan Corp. v. Washington, 161 P.2d 355 (Utah 1945).
632. Romero v. Schmidt, 392 P.2d 37, 38 (Utah 1964).
633. Stewart Livestock Co. v. Ostler, 144 P.2d 276 (Utah 1943).
634. Utah Sav. & Loan Ass’n v. Mecham, 366 P.2d 598, 602 (Utah 1961).
635. See Stewart Livestock Co. v. Ostler, 144 P.2d 276, 281 (Utah 1943); Hayden v. Collins, 63 P.2d 223, 225 (Utah 1936); Tremonton Inv. Co. v. Horne, 202
P. 547, 549 (Utah 1921).
636. American Falls Canal Sec. Co. v. American Sav. & Loan Ass’n, 775 P.2d 412 (Utah 1989); United American Life Ins. Co v. Zions First Nat’l Bank, 641 P.2d
158 (Utah 1982).
637. Lawrence v. Ward, 77 P.229 (Utah 1904).
638. See discussion on acceleration infra § 14.03(b)(1)(ii)(A); see Stephens v. Doxey, 198 P. 261 (Utah 1921) (mortgagor estopped from raising defense of
failure of consideration).
639. Utah Code § 78B-2-309. For a discussion of the meaning of “founded upon a written instrument,” see Bracklein v. Realty Ins. Co., 80 P.2d 471, 476 (Utah
1938).
640. See Crompton v. Jensen, 1 P.2d 242, 245 (Utah 1931) for a discussion of the effect of release and renewal on running of the statute of limitations; see
Utah R. Civ. P. 9(i) for pleading statute of limitations.
641. See Utah R. Civ. P. 8(c), 12(h).
642. Thompson v. Cheesman, 48 P. 477, 480 (Utah 1897).
643. Faxon v. All Persons, 137 P. 919, 923-4 (Cal. 1913).
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himself thereby removing the cloud of the prior lienor whose right is extinguished by lapse of the statutory period.644
The liability of a grantee or a purchaser of the mortgaged property who assumes and agrees to pay the mortgage debt accrues
when the debt becomes due. At that time the statute of limitations begins to run both as to the mortgagor and as to the grantee or
purchaser. Where an action on the note or mortgage is barred by the running of the statute, the grantee or purchaser is also protected
from personal liability.645
If the mortgagor is out of the state when an action against him accrues, the statute of limitations will not begin to run until the
mortgagor’s return to the state.646 When the action accrues while the mortgagor is within the state, its subsequent departure will
suspend the running of the statutory period until return.647 Where it appears that the mortgagor will not return to the state within a
reasonable time it is good practice to proceed with an in rem foreclosure action.
While the statute of limitations is tolled as to the mortgagor during its absence, the statute is not tolled as to a junior lienholder.648
If the junior claimant has only a lien, it may invoke the aid of the statute to protect his own claim. The result is that the junior claim
becomes, in effect, the senior claim. The junior claim that becomes the senior claim is the first claim satisfied from the foreclosure
sale with any surplus proceeds being applied to the once senior claim. If the junior lienor has acquired the mortgagor’s equity of
redemption (e.g., by becoming a subsequent grantee or acquiring title by operation of law) it may interpose the statutory bar to
protect its interest, thus preventing the senior claim from being made effective to any extent against the mortgaged property.649
There are conflicting views on when or under what circumstances the statute of limitations begins to run in favor of a subsequent
grantee or junior lienor. The subsequent grantee or junior lienor may invoke the statute of limitations in all cases that it may be invoked
by the mortgagor unless estopped by agreement or otherwise.650 The junior lienor or subsequent grantee may invoke the statutory
bar whenever the senior mortgagee has actual or constructive notice of the subsequent grant of a junior lien and the full statutory
period has elapsed since the subsequent grant was made or since the junior lien attached.651 Where the subsequent grant or junior
lien is acquired before the original debt matures, the statutory period begins to run only after the original debt matures and the right
of action against the mortgagor accrues.652 Where the mortgagor and senior mortgagee enter into an agreement to extend or renew the
mortgage agreement before any interests of a subsequent grantee or junior lienor attach, such extension or renewal is binding upon the
grantee or junior lienor. The statute of limitations will be tolled until termination of the extended time or until such time as the renewed
obligation matures and a new right of action against the mortgagor accrues.653 However, if the extension or renewal agreement is
entered into after the interest of a subsequent grantee or junior lienor has attached, and the first mortgagee has either actual or
constructive notice of the attached interest at the time of such agreement, the extension or renewal agreement will not toll the statute
against either the subsequent grantee or junior lienor without their consent.654
When the original mortgage and promissory note have specific provisions allowing an extension of time of payment or renewal of
the original obligation, a lienor whose interest attaches subsequently and who has actual or constructive knowledge of the extension
or renewal provisions is deemed to take subject to such provisions. A later extension or renewal pursuant to such terms tolls the
statute of limitations as to the junior lienor.655
§ 14.03(c)(3)(v)(B)(VIII). Extension of Time of Payment.
If the parties to a mortgage agree to extend the time of payment656 and the mortgagee subsequently attempts to foreclose because
644. Id., 137 P. at 924.)
645. Bracklein v. Realty Ins. Co., 80 P.2d 471, 478 (Utah 1938), citing Thompson v. Cheesman, 48 P. 477 (Utah 1897).
646. Utah Code § 78B-2-104.
647. Upton v. Heiselt Const. Co., 208 P. 2d 945 (Utah 1945). See also Boucofski v. Jacobsen, 104 P. 117, 125 (Utah 1909).
648. Graves v. Seifried, 87 P. 674, 676 (Utah 1906).
649. Boucofski v. Jacobsen, 104 P. 117, 122 (Utah 1909).
650. Id.
651. Id.
652. Id. at 122-23.
653. Id. at 123.
654. Id.
655. Id.
656. Kelley v. Kershaw, 14 P. 804, 807 (Utah 1887).
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the mortgagor failed to pay by the original date, the mortgagor may raise the agreement as a defense. An extension of time is binding
on all parties having notice of the extension.657 Any extension agreement should be in writing to protect the interests of the parties.
In one case, however, the payment of interest in advance was held to be sufficient prima facie evidence of an agreement to extend
the time of payment for the period for which the interest was paid.658
§ 14.03(c)(3)(v)(B)(IX). Laches
The defense of laches is not favored in mortgage foreclosure proceedings in Utah because of the six-year statute of limitations on
obligations in writing.659 It is possible that laches will bar a foreclosure action prior to the running of the statute of limitations where
the mortgagee has been guilty of a very unreasonable delay in instituting proceedings, raising the presumption that either the
mortgagee has been paid or has abandoned the claim; or, where circumstances in connection with the delay would make foreclosure
inequitable.660
§ 14.03(c)(3)(v)(B)(X). Homestead Exemption.
A recorded homestead on the mortgaged premises cannot be protected against execution pursuant to a judicial foreclosure and,
therefore, is not a viable defense or limitation of remedy.661
§ 14.03(c)(3)(v)(B)(XI). Breach of Contract.
Any breach of the mortgage agreement by the mortgagee may be raised as a defense by the mortgagor.
§ 14.03(c)(3)(v)(B)(XII). One-Action Rule.
The mortgagor may raise as a defense a prior judicial action brought for the recovery of the same debt or for the enforcement of
any right secured by the same mortgage.662
§ 14.03(c)(3)(vi). Discovery and Requests for Admissions and Interrogatories.
As in all judicial proceedings timely requests for admissions and interrogatories are invaluable. Attorneys should seek to establish
the existence of all the basic requirements of the mortgage and note, e.g., the loan amount, interest rate, term of the note, nature of
the security, nature of the default, balance owed, costs, and attorney’s fees.
§ 14.03(c)(4). Equitable Redemption.
An equitable right of redemption as compared to the statutory right of redemption is inherent in every transaction constituting a
mortgage. The mortgagor’s equitable right to redeem the mortgage by paying off the mortgage debt exists until barred by entry of a
decree of foreclosure.663 This same equitable right available to all other persons, including judgment creditors who have an interest in
or lien upon the mortgaged premises, continues in existence until it is foreclosed by a senior encumbrancer.664
While the equitable right of redemption cannot be waived or released at the time the mortgage is executed or renewed, it can be
waived by a subsequent agreement if supported by new and adequate consideration.665 The release or waiver must be stated clearly

657. McKay v. Ward, 57 P. 1024 (Utah 1899).
658. Walley v. Deseret Nat’l Bank, 47 P. 147 (Utah 1896).
659. F.M.A. Fin. Corp. v. Build, Inc., 404 P.2d 670, 673 (Utah 1965). See also Utah Commercial and Sav. Bank v. Fox, 140 P. 660 (Utah 1911).
660. 59 C.J.S. Mortgages § 538 (1998); see also Insight Assets, Inc. v. Farias, 321 P.3d 1021 (Utah 2013); Jacobson v. Jacobson, 557 P.2d 156 (Utah 1976);
Crompton v. Jensen, 1 P.2d 242 (Utah 1931).
661. Utah Code § 78B-5-503; see also Tanner v. Lawler, 305 P.2d 882, 885 (Utah 1957); see also Homeside Lending, Inc. v. Miller, 31 P.3d 607 (Utah Ct. App.
2001).
662. For discussion of One-Action Rule, see supra § 14.03(a)(3).
663. Portland Mortgage Co. v. Creditor’s Protective Ass’n, 262 P.2d 918, 922 (Ore. 1953).
664. Id. at 442, 262 P. 2d at 923.
665. Corey v. Roberts, 25 P.2d 940, 948 (Utah 1933); Graves v. Arizona Cent. Bank, 272 P. 1063, 1064 (Cal. 1928).
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and will not be inferred from equivocal circumstances or loose expressions.666 Where the validity of the purported release or waiver
is attacked, the transaction will be scrutinized so as to prevent unfair advantage being taken of the debtor.667
§ 14.03(c)(5). Appointment of Receiver.
§ 14.03(c)(5)(i). Grounds for Appointment.
A receiver may be appointed by the court in an action for the foreclosure and sale of the mortgaged property when it appears that
the mortgaged property is in danger of being “materially injured”668 or when the property is “probably insufficient to discharge the
mortgage debt.”669 Receivers may be appointed after judgment to dispose of the property according to the judgment; or to preserve
it from waste or damage during the pendency of an appeal; or during proceedings in aid of execution when the judgment debtor has
been returned unsatisfied; or when the judgment debtor refuses to apply the property in satisfaction of the judgment.670
The appointment of a receiver is largely a matter of judicial discretion. After the trial court has weighed and considered the facts
and has appointed, or refused to appoint, a receiver, the supreme court will not interfere with the exercise of that discretion.671
A receiver may be appointed by the court only after the judicial proceeding has commenced or has passed to judgment.672 It has
been held that an appointment of a receiver prior to commencement of the suit is void.673 While some Utah attorneys have been
successful in obtaining the appointment of a receiver where no judicial proceeding was pending, case law supports the view that no
action can be brought merely for the appointment of a receiver without some other final relief in equity being sought to justify the
court’s jurisdiction.674
§ 14.03(c)(5)(ii). Who May Be Appointed.
Any party who is impartial and disinterested as to all the parties and the subject matter of the action may be appointed receiver
without written consent of the interested parties.675 Apparently, then, an interested party may be appointed with written consent
given by all parties to the dispute.
§ 14.03(c)(5)(iii). Powers of Receivers.
In order to enable the receiver to fulfill the obligations enumerated above, the receiver has power to bring and defend actions in
its own name as receiver, to take and keep possession of the property, to receive rents, to collect debts, to compound for and
compromise debts, to make transfers and generally to do such acts respecting the property as the court may authorize.676 Funds in
the hands of the receiver may be invested by order of the court.677 The receiver is to be awarded out of the proceeds of the sheriff’s
sale the expenses incurred and compensation for preservation of the mortgaged property.678

666. Corey v. Roberts, 25 P.2d 940, 948 (Utah 1933).
667. Id.
668. Utah R. Civ. P. 66(a)(1).
669. Utah R. Civ. P. 66(a)(2).
670. Utah R. Civ. P. 66(a)(4).
671. Popp v. Daisy Gold Mining Co., 63 P. 185 (Utah 1900).
672. Utah R. Civ. P. 66(a).
673. Popp v. Daisy Gold Mining Co., 63 P. 185 (Utah 1900).
674. Columbia Trust Co. v. Farmers’ & Merchants’ Bank, 22 P.2d 164, 166 (Utah 1933).
675. Geyser Mining Co. v. Bank of Salt Lake, 51 P. 151, 152 (Utah 1897).
676. Utah R. Civ. P. 66(e).
677. Utah R. Civ. P. 66(g).
678. Infra § 14.03(b)(2)(vii)(F); see also United States Building & Loan Ass’n v. Midvale Home Fin. Corp., 44 P.2d 1090 (Utah 1935), reh’g den. 46 P.2d 672
(Utah 1935).
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§ 14.03(c)(6). Judgment and Sale.
§ 14.03(c)(6)(i). Contents of the Foreclosure Decree and Execution.
The foreclosure decree must specify the amount due including costs and disbursements.679 It must order the sale of all or part of
the mortgaged premises and issue a special execution or order of sale directing the sheriff to proceed with a sale of the property.680
Additionally, the decree should enumerate the other relief specifically prayed for by the parties which is consistent with the court’s
findings of fact.
§ 14.03(c)(6)(i)(A). Obligation.
The court ascertains and awards the amount still owing on the note and mortgage and includes the interest accrued during the
delay in receiving payment.681
§ 14.03(c)(6)(i)(B). Costs.
Under the concept of making the mortgagee whole to reimburse him for the expenses incurred in collecting that which was lawfully
his, courts allow a variety of costs. Allowable costs include the sheriff’s fee for conducting the sale,682 attorney’s fees,683 court costs,
taxes due on the property,684 and water stock assessments.685
The most significant costs involved typically are the attorney’s fees. The Utah Code requires reasonable fees to be fixed by the
court without regard to any stipulation in the mortgage agreement.686 No splitting of the amount designated as attorney’s fees is
allowed. In ascertaining reasonable attorney’s fees the court can consider the amount of the obligation, the time spent on the
matter,687 and other factors which it is in an advantageous position to judge688 including the testimony of other attorneys.689 No greater
amount shall be allowed than the sum shown by the evidence to have been actually charged by and payable to the attorney.690 It was
held in one case to be error for the court to fix a ten percent attorney’s fee without determining whether it was reasonable.691
The fee awarded to the attorney becomes a lien upon the judgment and cannot be discharged by payment to anyone except to the
attorney who, to the amount of the lien, is deemed an equitable assignee of the judgment.692 If the purchaser refuses to pay the
amount of the attorney’s lien, the sale to the mortgagee may be set aside and a resale ordered.693
§ 14.03(c)(6)(ii). Judicial Sale.
§ 14.03(c)(6)(ii)(A). Notice of Sale.
The foreclosure sale must follow the procedure outlined in Rule 69B of the Utah Rules of Civil Procedure which requires a notice of
679. Stewart Livestock Co. v. Ostler, 144 P.2d 276, 281 (Utah 1943).
680. Utah Code § 78B-6-901.
681. Hallstrom v. Buhler, 378 P.2d 355 (Utah 1963).
682. Utah Code § 17-22-2.5.
683. Utah Code § 78B-6-908.
684. Hallstrom v. Buhler, 378 P.2d 355 (Utah 1963).
685. Bybee v. Stuart, 189 P.2d 118 (Utah 1948).
686. Utah Code § 78B-6-908; see also Kurtz v. Ogden Canyon Sanitarium Co., 108 P. 14 (Utah 1910).
687. Bank of Ephraim v. Davis, 559 P. 2d 538, 541 (Utah 1977).
688. Wallace v. Build Inc., 402 P.2d 699, 701 (Utah 1965).
689. Jensen v. Lichtenstein, 145 P. 1036, 1037 (Utah 1915); Kurtz v. Ogden Canyon Santarium Co. 108 P. 14 (Utah 1910).
690. McClure v. Little, 49 P. 298 (Utah 1897); Utah Nat’l Bank v. Nelson, 111 P. 907 (Utah 1910).
691. Jensen v. Lichtenstein, 145 P. 1036 (Utah 1915).
692. Id.; see also Utah Code § 38-2-7; Gray v. Denhalter, 53 P. 976 (Utah 1898).
693. Gray v. Denhalter, 53 P. 976 (Utah 1898).
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the time and place of the sale to be posted on the property to be sold, at the place of sale, and in at least three public places within
the precinct or city where the sale property is located.694 Additionally, where there is a newspaper published within the county, the
notice of sale must be published at least once a week for three successive weeks prior to the sale.695 At least 21 days must elapse from
the date of the first notice and publication to the date of the sale.696
§ 14.03(c)(6)(ii)(B). Postponement of the Sale.
The officer responsible for selling the property also has the qualified discretion to postpone the sale. Postponement is possible if
the officer “finds sufficient cause.”697 If the postponement is for more than 72 hours, a new notice of the postponed sale is to be given
in the same manner as the original notice.698
§ 14.03(c)(6)(ii)(C). Conduct of the Sale.
Rule 69(i)(3) of the Utah Rules of Civil Procedure states that all sales of property under execution must be made at auction to the
highest bidder at a public sale. The sale may be held at any time between 9 a.m. and 8 p.m. at the courthouse of the county in which
the property is situated.699 The only restriction placed on parties who may bid at the sale is that neither the officer holding the sale
nor a deputy may become interested in the sale. The mortgagee, therefore, may bid at the sale.700
§ 14.03(c)(6)(ii)(D). Sale by Parcels or En Masse.
When the sale is of real property consisting of several known lots or parcels, each must be sold separately.701 If the judgment debtor
is present at the sale he may direct the order in which the property shall be sold.702 When it appears from the language of the mortgage
document that the secured property is described and mortgaged as separate parcels, not as a unit, the mortgagor has the right to
demand that the parcels be sold separately.703 However, in one case the land to be sold was described as lots 1 and 2, but that
description was held to be insufficient to make separate tracts of an otherwise unified parcel. Therefore, the sale of the property as a
unified parcel was proper.704
Only that portion of the property may be sold which is necessary to satisfy the amount of execution plus costs after which the sale
must cease.705 Where the property is not conducive to a sale by parcels (e.g., where bids cannot be obtained on separate parcels) the
property may properly be sold as a single unit.706 If water or mineral rights are not reserved by the mortgagor in the mortgage
instrument, such rights which are appurtenant to the land will be sold as part of the foreclosure sale707 and may be apportioned among
the parcels.708

694. Utah R. Civ. P. 69B(b).
695. Id.
696. Id.
697. Utah R. Civ. P. 69B(c).
698. Id.; see also Mower v. Bohmke, 337 P.2d 429 (Utah 1959).
699. Utah R. Civ. P. 69B(d); see Commercial Bank of Utah v. Madsen, 236 P.2d 343, 345 (1951).
700. See State Bank of Lehi v. Woolsey, 565 P.2d 413 (Utah 1977); Cole v. Canton Mining Co., 202 P. 830 (Utah 1921).
701. Utah R. Civ. P. 69B(d).
702. Cole v. Canton Mining Co., 202 P. 830 (Utah 1921); Martin v. Hickenlooper, 61 P.2d 307 (Utah 1936).
703. Commercial Bank of Utah v. Madsen, 236 P.2d 343, 345 (Utah 1951).
704. Id.
705. Id.; see Dupree v. Salt Lake Valley Loan & Trust Co., 57 P. 845, 848 (Utah 1899).
706. Dickert v. Weise, 2 Utah 350, 354 (1879); Adams v. Pratt, 48 P.2d 444, 445 (Utah 1935); Dupree v. Salt Lake Valley Loan & Trust Co., 57 P. 845, 848 (Utah
1899). Commercial Bank of Utah v. Madsen, 236 P.2d 343, (Utah 1951).
707. Thompson v. McKinney, 63 P.2d 1056, 1061 (Utah 1937); Deseret Sav. Bank v. Walker, 2 P.2d 609 (Utah 1931); Martin v. Hickenlooper, 61 P.2d 307
(Utah 1936).
708. See generally Utah Code § 78B-6-906.
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§ 14.03(c)(6)(ii)(E). Certificate of Sale.
The purchase of the foreclosed property is evidenced by a certificate of sale which conveys to the purchaser all rights, title, and
interest in the property previously held by the mortgagor subject to any rights of redemption.709 The certificate of sale is in essence
the right to a sheriff’s deed subject to redemption by the mortgagor or junior lienors. An assignee of a certificate of sale also takes
subject to the redemption rights.710
§ 14.03(c)(6)(iii). Grounds for Vacating a Sale.
§ 14.03(c)(6)(iii)(A). In General.
A motion to vacate a sale may be made711 by anyone who has an interest in the mortgaged property whether or not he is a party to
the action. The motion may be granted for either failure to follow the prescribed procedures or for equitable reasons.712 However,
whether to set aside a sheriff sale is a matter in equity and the trial court is given a high degree of discretion.713
§ 14.03(c)(6)(iii)(B). Inadequacy of Price.
Inadequacy of price by itself is not sufficient grounds to vacate a sale.714 However, “substantial inadequacy of price, coupled with
fraud, mistake, or other unfair dealing, is sufficient to justify a court of equity to set aside the sale of the mortgaged property and
order a resale.”715 In the absence of gross irregularities, fraud, mistake, or collusion practiced on the part of the participants, the sale,
when made as directed by the court and in compliance with the statutes, will be held binding and will determine and fix the rights of
all interested parties.716
§ 14.03(c)(6)(iii)(C). Failure of Purchaser to Pay.
Every bid is considered an irrevocable offer. If the purchaser refuses to pay what he bid, the officer may at any time auction the
property again. Any loss occasioned by the subsequent sale is to be charged against the bidder refusing to pay. That party may also be
held in contempt of court. The officer is authorized to reject any other subsequent bid of the bidder who refused to pay.717
§ 14.03(c)(7). Deficiency Judgment.
§ 14.03(c)(7)(i). In General.
A deficiency exists when the proceeds of a foreclosure sale fail to cover the amount of the outstanding secured debt plus the cost of
the sale itself. When a creditor is entitled to a deficiency judgment the court will enter a personal judgment against the debtor for the
amount of the debt still unpaid, which judgment may then be used to seize and sell other assets of the judgment debtor.718
§ 14.03(c)(7)(ii). Liability for the Deficiency.
To be liable for a deficiency judgment one must have contractually obligated himself to pay the debt. The agreement must meet
the usual requirements for contractual validity and construction, being personal in its nature and not relating to the land. It should be
noted again that anyone who is being subjected to liability for the deficiency must have been served with personal notice of the

709. Utah R. Civ. P. 69B(g); Huston v. Lewis, 818 P.2d 531 (Utah 1991).
710. Tanner v. Lawler, 305 P.2d 882, 885 (Utah 1957).
711. Skeen v. Pratt, 48 P.2d 457 (Utah 1935).
712. Mower v. Bohmke, 337 P.2d 429 (Utah 1959).
713. Meguerditchian v. Smith, 284 P.3d 658 (Utah Ct. App. 2012).
714. Id.
715. First Nat’l Bank v. Haymond, 57 P.2d 1401, 1405 (Utah 1936). Upheld in Bullington v. Mize, 478 P.2d 500, 504 (Utah 1970). Pyper v. Bond, 258 P.3d 575,
576 (Utah 2011).
716. Cole v. Canton Mining Co., 202 P. 830, 833 (Utah 1921). See Commercial Bank of Utah v. Madsen, 236 P.2d 343, 344 (Utah 1951).
717. Utah R. Civ. P. 69B(f)(3).
718. Utah Code § 78B-6-902.
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foreclosure proceedings.719
Personal liability can be imposed by the court on the mortgagor or on the mortgagor’s grantees720 only after a sale of the property
has been held in accordance with statutory requirements and a deficiency appears.721 The mortgaged property constitutes the primary
fund to which the mortgagee must first resort for discharge of the debt. Personal recourse against the debtor can be had only after
this fund has been exhausted.722 A deficiency judgment can be entered even if the mortgaged property has a value in excess of the
debt owed but was sold at the sale for less than that amount.723 It is important to note that the value of the mortgaged property is
defined as “the fair market value subject to any prior liens, rather than . . . [the] fair market value calculated as if the property were
free from liens.”724
§ 14.03(c)(7)(iii). When the Right Accrues.
The right to have a deficiency judgment entered accrues on the date the amount of the deficiency was ascertained and not on the
date the decree of foreclosure was entered.725
§ 14.03(c)(7)(iv). Procedure for Seeking a Deficiency Judgment.
It is not necessary that the complaint contain a prayer for any deficiency.726 The deficiency judgment cannot be rendered or
docketed until after the officer makes a report showing a deficiency, for until such a report is made, the amount of the deficiency is
not known. The decree of foreclosure must state the amount of money due and must identify the defendant who is personally liable
to pay the deficiency. The officer or person making the sale must specify the amount of the deficiency, if any. The clerk must then
docket a judgment for that amount which judgment has the effect of other judgments.727 In other words, the entry of the deficiency
judgment is a “mere ministerial duty” of the clerk;728 the trial court is not called upon to confirm the sale of the mortgaged property.729
The deficiency attaches to all real property acquired by the mortgagor within eight years after entry of the deficiency judgment by the
county clerk.730 The Utah Supreme Court, in dicta, applied this provision to affirm the mortgagee’s right to execute on property
redeemed by the mortgagor.731
§ 14.03(c)(7)(iv)(A). Procedure for Seeking a Deficiency Judgment After a Short Sale.
Actions to recover a deficiency after a short sale are barred unless the action is commenced no later than three (3) months after
the short sale is completed.732
§ 14.03(c)(7)(v). Defenses to a Deficiency Judgment.
The statute of limitations can be pleaded as a defense if eight years have elapsed since the deficiency judgment was docketed.733
719. See discussion on Service of Process infra § 14.03(c)(3)(iii)(A).
720. Thompson v. Cheesman, 48 P. 477, 479 (Utah 1897).
721. Hammond v. Wall, 171 P. 148 (Utah 1917); First Nat’l Bank v. Haymond, 57 P.2d 1401 (Utah 1936); Donaldson v. Grant, 49 P. 779 (Utah 1897).
722. Boucofski v. Jacobsen, 104 P. 117, 123 (Utah 1909); National Loan Investors, L.P. v. Givens, 952 P.2d 1067 (Utah 1998).
723. First Nat’l Bank v. Haymond, 57 P.2d 1401, 1405 (Utah 1936); Bullington v. Mize, 478 P.2d 500 (Utah 1970).
724. Capital Assets Fin. Servs. V. Jordanelle Dev., LLC, 247 P.3d 411 (Utah 2010); Reynolds v. Woodall,285 P.3d 7, (Utah 2012).
725. Howe v. Sears, 84 P. 1107 (Utah 1906).
726. Russell v. Hank, 34 P. 245 (Utah 1893).
727. Id.
728. First Nat’l Bank v. Haymond, 57 P.2d 1401, 1405 (Utah. 1936). Contra Ingerton v. First Nat. Bank & Tr. Co. of Tulsa, 291 F.2d 662, (10th Cir. 1961).
729. First Nat’l Bank v. Haymond, 57 P.2d 1401 (Utah. 1936).
730. Utah Code § 78B-2-11.
731. Clawson v. Moesser, 535 P.2d 77, 78 (Utah 1975). See Madsen, supra note 494 at 340 n. 92.
732. Utah Code § 78B-2-313.
733. Utah Code § 78B-2-11.
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There is a six-year statute of limitations within which a foreclosure action must be brought734 and a mortgagee who does not bring a
foreclosure action within the six-year period cannot then rely on the eight-year limitation to recover a deficiency judgment by writ of
execution.735 A valid foreclosure sale is a condition precedent to obtaining a deficiency judgment, and if the sale is void the deficiency
decree is likewise a nullity.736
§ 14.03(c)(8). Claims upon Surplus.
The first claim on the proceeds of the foreclosure sale is the cost of foreclosing which includes expenses of the officer making the
sale, the costs of publishing, recording, mailing and posting, and reasonable trustee and attorney’s fees. Next the foreclosing lienholder
is reimbursed for advances made on taxes and insurance. Then the obligation is satisfied in full. The surplus proceeds, if any, may be
deposited into court pending distribution to the parties entitled to them based on their priorities.737
When a senior lien is foreclosed, any junior lienor’s interest attaches to the surplus proceeds.738 Such a junior encumbrancer may
assert a claim to the proceeds by motion or petition filed in the foreclosure action,739 or, absent a prior claim, at the time of the coming
in of the return of sale.740 Where the junior encumbrancer is also the foreclosure sale purchaser, the purchase will not merge the
junior lien into the fee simple title so as to preclude it from claiming the surplus proceeds.741 If after all these obligations are satisfied
surplus money still remains, it is to be returned to the mortgagor.742
§ 14.03(c)(9). Appeal.
When appealing a mortgage foreclosure proceeding the appellant is required to post a cost bond to stay the judgment.743
§ 14.03(c)(10). Post-Sale Statutory Redemption.
§ 14.03(c)(10)(i). In General.
The statutory right of redemption in Utah accords the judgment debtor, its successors in interest, junior lienors and judgment
creditors744 the right to repurchase the property from the foreclosure sale purchaser by paying him the purchase price plus interest
and other costs.745 One commentator states that this rule “appears to provide for concurrent redemption by the mortgagor and
judgment lienors, since the rule does not specify whether the mortgagor or its creditors should have priority in redemption for a
certain period of time.”746 The same commentator also feels that since “the language of this rule refers exclusively to judgment lien
creditors, Utah appears to exclude lienors whose security interests have not been reduced to judgment.”747 The right of redemption
is given to protect the mortgagor and any other party who may have an interest in the property. For example, when the mortgagee
or other purchaser purchases the property for less than its value in order to realize a substantial profit, the mortgagor or a junior lienor
may redeem to protect its own interest.748
734. Utah Code § 78B-2-309.
735. Utah R. Civ. P. 64E.
736. Reader v. District Court, 94 P.2d 858, 861 (Utah 1939); Bank of Ephraim v. Davis, 581 P.2d 1001, (Utah 1978).
737. Utah Code § 78B-6-904.
738. Cowen v. Stoker, 115 P.2d 153, 154 (Utah 1941); Capri Sunshine, LLC v. E & C Fox Investments, LLC, 366 P.3d 1214, (Utah 2015).
739. Cowen at 155.
740. Id. at 154.
741. Id. at 155.
742. Utah Code § 78B-6-904; see Mickelson v. Anderson, 19 P.2d 1033, 1037 (Utah 1932).
743. Utah R. App. P. 6.
744. Utah Code § 78B-6-906; Utah R. Civ. P. 69C(b); see Wasatch Oil & Gas v. Reott, 580 Utah Adv. Rep. 23, 26 (Utah Ct. App. 2007) (affirming that the
purchaser of property at a sheriff’s sale has standing to challenge whether an individual or entity seeking to redeem the property is legally entitled to the
redemption); Tanner v. Lawler, 305 P. 2d 882 (Utah 1957); Williams v. Corless, 202 P. 834 (Utah 1921).
745. Utah R. Civ. P. 69C(e); see Brockbank v. Brockbank, 32 P.3d 990 (Utah Ct. App. 2001).
746. Madsen, supra note 494, at 342 n. 102.
747. Id. at 342
748. First Nat’l Bank v. Haymond, 57 P.2d 1401, 1405 (Utah 1936).
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The statutory right to redeem from a foreclosure sale cannot be waived at the time the mortgage instrument is executed or
renewed.749 It can, however, be waived by a separate, subsequent agreement supported by adequate consideration.750 Although there
have been exceptions,751 the requirements of the statute must be strictly followed to make the redemption effective.752 The transfer
of the right of redemption has been upheld as a valid conveyance and not fraudulent as to the purchaser.753
Because of the nature of the statutory redemption period, the foreclosure sale purchaser is said to receive a vicarious right in the
sale property. This right has been described as a lien, a somewhat inchoate right, or an equitable estate in the land under a conditional
sale, which becomes an absolute interest by the lapse of the statutory period.754
§ 14.03(c)(10)(ii). Statutory Time Limitations.
The statutory redemption period begins to run immediately upon completion of a valid foreclosure sale.755 All redemptions of the
property must be made within six months after the sale.756 Whenever redemption is made by a creditor, “any other creditor having a
right of redemption may redeem.”757
§ 14.03(c)(10)(iii). Procedure for Redemption.
The party seeking redemption must make the redemption payments to the party from whom the property is being redeemed.758
The amount to be paid is the bid price given at the foreclosure sale plus six percent, together with the amount of any assessment or
taxes, and any reasonable sum for fire insurance, the amount paid for necessary maintenance, upkeep, or repair of improvements on
the property plus interest on all amounts.759 If the party who purchased the property at the foreclosure sale is also a creditor having a
lien on the property (other than the lien foreclosed) which is prior to the lien of the redemptioner, the amount of the lien and interest
must also be paid.760 Thus, Utah has departed from the general principle that a creditor “who seeks to redeem must pay off all
encumbrances senior to its own.”761
If there is a disagreement as to whether any sum demanded for redemption is reasonable, the redemptioner is to pay the amount
in dispute to the court which ordered the sale and a hearing will be held to settle the dispute.762 The purchaser from whom the
property is being redeemed executes and delivers a proper certificate of redemption upon being paid the redemption amount required
by the court.763
At the time that the redemptioner makes the redeeming payment he must also produce (1) a certified copy of the judgment under
which he claims the right to redeem, or, if he redeems upon a mortgage or other lien, a memorandum of the court record certified by
the recorder; (2) an acknowledged or proved assignment establishing a claim of right; and (3) an affidavit showing the amount then

749. Young v. Corless, 191 P.647, 650 (Utah 1920). See also Corey v. Roberts, 25 P.2d 940 (Utah 1933).
750. Corey v. Roberts, 25 P.2d 940 (Utah 1933); Young v. Corless, 191 P.647, 650 (Utah 1920).
751. United States v. Loosley, 551 P.2d 506, 508 (Utah 1976).
752. Tanner v. Lawler, 305 P.2d 882 (Utah 1957).
753. Brockbank v. Brockbank, 32 P.3d 990 (Utah Ct. App. 2001) (where landowner transferred his right to another in order to recover the property at a later
date).
754. Local Realty Co. v. Lindquist, 85 P.2d 770 (Utah 1938); Layton v. Layton, 140 P.2d 759, 762 (Utah 1943).
755. Cole v. Canton Mining Co., 202 P. 830, 833 (Utah 1921).
756. Utah R. Civ. P. 69C(d); Huston v. Lewis, 818 P.2d 531 (Utah 1991); First Nat’l Bank v. Haymond, 57 P.2d 1401, 1405 (Utah 1936).
757. Utah R. Civ. P. 69C(b).
758. Utah R. Civ. P. 69C(c).
759. Utah R. Civ. P. 69C(e); Galloway v. Merrill, 801 P.2d 942 (Utah Ct. App. 1990); 52 A.L.R. 2d 1327 (1957).
760. Utah R. Civ. P. 69C(e).
761. Madsen, supra note 494, at 343.
762. See Granada, Inc. v. Tanner, 712 P.2d 254 (Utah 1985).
763. Utah R. Civ. P. 69C(g).
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actually due on the lien.764
§ 14.03(c)(10)(iv). Subsequent Redemption.
If the property is redeemed by a creditor, any other subordinate creditor may within six months after the sale redeem the property
from the last redemptioner in the manner described above.765 Utah appears to be in accord with the general rule that redemption by
the mortgagor is final because the statute refers only to redemption rights where the property is re-redeemed by a creditor.766 Written
notice of any redemption shall be given to the officer who conducted the sale and a copy filed with the county recorder. Subsequent
redemption is accomplished by paying the amount of the last redemption plus three percent thereof plus taxes, maintenance costs,
etc., plus the last redemptioner’s lien on the property and interest on all amounts.767
§ 14.03(c)(10)(v). Effect of Redemption.
If the six-month limitation period passes without redemption taking place, the foreclosure sale purchaser or its assignee is entitled
to a sheriff’s deed.768 If there is no redemption made by the judgment debtor or its assignee during the remainder of the six-month
period, the last redemptioner is then entitled to a sheriff’s deed.769
The judgment debtor is required to pay the same amount for redemption as required by a creditor. Redemption by the judgment
debtor, however, terminates the sale and he is restored to the debtor’s estate.770 The result is that the mortgagor’s redemption is
treated as though the obligation had been paid without ever resorting to foreclosure.771 Therefore, only the foreclosed senior lien is
extinguished by the mortgagor’s redemption; all junior liens are revived and reattach to the property and no further statutory
redemption may be made by anyone. When the debtor purchases the property after expiration of the six-month statutory period for
redemption, it is a repurchase of the property rather than a redemption, and any unsatisfied junior liens which were subject to the
foreclosure proceeding are cut off rather than revived.772
At the time the judgment debtor redeems, the party to whom payment is made must execute and deliver to the debtor an
acknowledged certificate of redemption. The certificate must also be filed and recorded in the recorder’s office of the county wherein
the property is situated.773
§ 14.03(c)(10)(vi). Use of Property during Redemption Period.
§ 14.03(c)(10)(vi)(A). Possession.
When the mortgagor is in possession at the time of the foreclosure sale he is able to retain possession unless the mortgage gives
the mortgagee that right since he has legal title and the mortgagee has merely a lien. Legal title does not vest until after the period of
redemption expires.774 The rights of possession and redemption pass to an assignee of the mortgagor who purchased prior to the
institution of the foreclosure proceedings.775 If the mortgagor is in possession during the period of redemption he is not liable to the
sale purchaser for the rental value of the premises even though he does not redeem.776 This rule of non-liability for the rental value is
764. Id. See also United States v. Loosley, 551 P.2d 506, 508 (Utah 1976).
765. Utah R. Civ. P. 69C(b), (d).
766. Madsen, supra note 494, at 343.
767. Utah R. Civ. P. 69C(e). See also Grazer v. Jones, 289 P.3d 437 (Utah 2012) (holding that a party redeeming property from a purchaser who had initiated
the judgment against the property in the first place and was the source of the documents that must be served on a purchaser as described in Utah Rules of Civil
Procedure 69(C)(c), need not comply with the requirement to serve the documents on such purchasing party as those requirements became superfluous).
768. Utah Code § 59-2-1355.
769. Id.
770. Id. Tanner v. Lawler, 305 P.2d 882, 885, (Utah 1957). For discussion of problems of redemption practices see Rex E. Madsen, Equitable Considerations
of Mortgage Foreclosure and Redemption in Utah: A Need for Remedial Legislation, 1976 Utah L. Rev.. 328, 342.
771. Bennion v. Amoss, 530 P.2d 810 (Utah 1975).
772. Layton v. Layton, 140 P.2d 759, 763 (Utah 1943). See Crockett v. Nish, 147 P.2d 853, 854 (Utah 1944).
773. Utah R. Civ. P. 69C(g)(4).
774. Local Realty Co. v. Lindquist, 85 P.2d 770 (Utah 1938).
775. Id. Carlquist v. Coltharp, 248 P. 481, 485 (Utah 1926).
776. Local Realty Co. v. Lindquist, 85 P.2d 770 (Utah 1938).
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contrary to the majority rule which states that if the mortgagor is in possession, the purchaser or redemptioner is entitled to the value
of the judgment debtor’s use and occupation of the property.777
During the period of redemption, the court may restrain the commission of waste on the property by motion of the purchaser,
unless the property is being used in the same manner in which it was prior to foreclosure.778 Not only may waste be restrained by an
injunction but damages may also be recovered for injury to the property.779
§ 14.03(c)(10)(vi)(B). Rents and Profits.
Both the purchaser from the time of sale until a redemption and a redemptioner from the time of its redemption until another
redemption are entitled to receive from the tenant in possession, other than the mortgagor, the rents of the property or the value of
the use and occupation of the land.780 Any money received by the purchaser prior to a redemption is considered to be a credit upon
the redemption money to be paid. If a redemptioner requests a verified statement of the amounts received by the purchaser preceding
the redemption, the period of redemption is extended seven days from the time the verified statement is issued. If the purchaser fails
to give such statement within a period of thirty days, the redemptioner may bring an action within sixty more days to compel an
accounting of the rents and profits. The period of redemption would then be extended another twenty one days following the results
being made available from the compelled accounting.781
§ 14.03(c)(11). Sheriff’s Deed and Gaining Possession.
The foreclosure sale is evidenced by a certificate of sale issued to the purchaser conveying to him all rights, title and interest
previously owned by the mortgagor in the property, subject to any rights of redemption.782 If a redemption is then made from the
purchaser, the certificate of sale is assigned to the redemptioner. In the case of redemption by the judgment debtor, the effect of the
sale is terminated and the debtor is restored to their estate.783 If the redemption period expires without the judgment debtor
redeeming the property, the party then owning the certificate of sale is entitled to a sheriff’s deed.784 However, the district court has
the equitable power to set aside a sheriff’s sale after the redemption period has expired.785 Such a deed gives the grantee all right,
title, and interest in the property free and clear of all liens and interests therein except those which were senior to the foreclosed lien.
However, a minor mistake in the sheriff’s deed does not make the sale void, only voidable.
In that case, a mortgagor must attack the sheriff’s sale directly rather than collaterally by moving to have it set aside.786 Since
practice varies, the attorney should check to see if the sheriff’s office will draw up the deed.787
To gain possession following the redemption period, a motion for writ of assistance788 supported by an attorney’s affidavit should
be filed. It would be wise to show a demand for possession and a subsequent refusal. The writ is issued by the clerk pursuant to a
court order directing the sheriff to dispossess persons holding the property and to put the successful bidder in possession. There is
neither statutory nor case authority for this practiced procedure. If after default the mortgagee is given possession, the mortgagor

777. Carpenter v. Hamilton, , 567 (Cal. 1944). But see State Bank of Lehi v. Woolsey, 565 P.2d 413, 416 (Utah 1977).
778. Utah R. Civ. P. 69C(j)(1).
779. Id.
780. Utah R. Civ. P. 69C(i)(1). See also Local Realty Co. v. Lindquist, 85 P.2d 770 (Utah 1938); Burnham v. Reid, 267 P.2d 915, 917 (Utah 1954).
781. Utah R. Civ. P. 69C(i)(2).
782. See discussion on Certificate of Sale infra § 14.03(c)(6)(ii)(E).
783. Utah R. Civ. P. 69C(b).
784. Utah Code § 59-2-1355.
785. Pyper v. Bond, 258 P.3d 575 (Utah 2011) (“gross inadequacy” of the sale price combined with the attorney’s unfair actions gave the district court
equitable power to set aside the sheriff’s sale even though the redemption period had passed.).
786. Bangerter v. Petty, 225 P.3d 874 (Utah 2011) (sheriff’s sale is merely voidable, not void, when there is a minor irregularity in the sale, such as an incorrect
property description).
787. For sample deeds see 13 Am. Jur. Legal Forms 7.d, Mortgages and Trust Deeds § 179:545; 18 Am. Jur. Pl & Pr. Forms, Mortgages, Form 222 (Rev. ed).
788. See Adams v. Pratt, 48 P.2d 444 (Utah 1935).
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may still have the right to redeem until barred by the seven-year period for obtaining title by adverse possession.789
§ 14.03(c)(12). Rights of Omitted Junior Lienors.
§ 14.03(c)(12)(i). In General.
A junior lienor having an interest recorded at the commencement of foreclosure of a senior lien is a necessary party to that
proceeding.790 By its omission from the foreclosure proceeding such a lienor would be denied the opportunity to maximize the sale
price by bidding on the property himself or by stirring up other bidders to obtain at least a partial satisfaction of its junior lien from
the sale proceeds. In order to counter this inequity, the courts generally give the omitted junior two remedies: redemption and
foreclosure.
§ 14.03(c)(12)(ii). Redemption by Omitted Junior Lienor.
An omitted junior lienor who redeems must proceed under his equitable rather than statutory right of redemption.791 This is
because the omitted junior lienor is not a party to the foreclosure proceeding and the decree of foreclosure therefore does not cut
off the junior lienor’s equity of redemption.792 The junior lienor redeems by tendering to the foreclosure sale purchaser the balance
which was owed on the senior lien at the time foreclosure was instituted rather than the amount of the purchase price paid. Such a
redemption entitles the junior lienor to an assignment of the senior lien (which is revived for this purpose) from the sale purchaser,
making it the holder of both liens.793 Because the junior lienor accedes only to the interest of the senior lienor and is not entitled to
the owner’s interest in the premises, the sale purchaser, who still holds the owner’s interest, may redeem the senior lien from the
junior lienor using the same money it has just received from the junior lienor.794 At the same time the sale purchaser may also redeem
the junior’s interest by tendering to the junior lienor a sum sufficient to pay the amount due on the junior mortgage and thus close
out the junior lienor’s interest altogether.795
§ 14.03(c)(12)(iii). Foreclosure by Omitted Junior Lienor.
Because the junior lienor’s equitable redemption of the senior lien can be so easily nullified by the senior lienor, and in order to
avoid the circuity of successive “re-redemptions” between the omitted junior lienor and the senior purchaser, the junior lienor may
resort to a foreclosure of its own lien.796 Foreclosure of the junior lien in this instance is made as though the original foreclosure of the
senior lien never took place,797 and the purchaser at the foreclosure sale of the junior lien takes subject to the now “revived” senior
lien.
§ 14.03(d). Deed in Lieu of Foreclosure.
§ 14.03(d)(1). In General.
The deed in lieu of foreclosure is most commonly used during times of economic depression when numerous mortgagors are
unable to make the necessary payments and when the foreclosure process is ineffective because a good market for the mortgaged
property is lacking. There are, however, other circumstances in which both the mortgagee and the mortgagor would find it beneficial
for the mortgagor to give a deed of the mortgaged property rather than go through formal foreclosure. The deed in lieu permits the
mortgagor to avoid further expenses in the form of taxes, receiver’s fees, court costs, attorney’s fees, and interest which may be
incurred during the period of the foreclosure proceeding; he may also avoid any possible deficiency judgment if the parties so agree.
The mortgagee saves the trouble, expenses, and time delays of a foreclosure action.”
The procedure for using a deed in lieu of foreclosure consists of drafting a new deed for the mortgaged property by which the
mortgagor conveys its interests to the mortgagee, typically in exchange for a release from the mortgage. If the mortgagee accepts a
789. Utah Code § 78B-2-207.
790. Utah Code § 78B-6-903.
791. Portland Mortgage Co. v. Creditor’s Protective Ass’n, 262 P.2d 918, 973 (Ore. 1953). See also 46 A.L.R.3d 1362 (1972).
792. Portalnd Mortgage, 262 P.2d at 923.
793. Id. at 922.
794. Id. at 924.
795. Id.
796. Mickelson v. Anderson, 19 P.2d 1033, 1036 (Utah 1932).
797. Id. at 1037; Portland Mortgage Co. v. Creditor’s Protective Ass’n, 262 P.2d 918, 922 (Ore. 1953).
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quitclaim deed from the mortgagor he may be deemed to take with “notice” of unrecorded junior liens.
There are several hazards which arise when using a deed in lieu of foreclosure. Equity will invite close scrutiny of the transaction
and the deed may be construed as an equitable mortgage intended to provide additional security for the mortgagee, rather than an
instrument conveying title. The deed may also be set aside as a fraud on creditors. There is a good possibility that the deed would be
declared a voidable preference in a bankruptcy proceeding if the secured property was worth more than the mortgage debt and the
conveyance was made within four months of bankruptcy. It may also be wise for the mortgagee to give some consideration in order
to give the deed the protection of the recording act which requires valuable consideration to be given by a good faith purchaser.798 An
argument could be made that a partial discharge of the debt should be treated as consideration under the recording acts.799 Because
of the possibility of an equitable attack on the transaction, a written document should accompany the exchange of the deed and the
release (detailing the terms of the agreement, especially the consideration involved).
§ 14.03(d)(2). Question of Merger.800
Lienors senior to the mortgagee who receive a deed in lieu are not affected by the transaction. Junior lienors, on the other hand,
may have their liens elevated to a position senior to the lien of the foreclosing mortgagee. For this elevation to occur the court must
find an affirmative intent on the part of the foreclosing mortgagee to merge its mortgage into the fee of the secured property. The
typical assumption is that no merger was intended and that the junior lien is to remain subordinate.801
In order to avoid the effects of a possible merger the mortgagee should direct the deed given in lieu of foreclosure to go to its
nominee so that the mortgage and legal title will not exist contemporaneously in the same person and should retain the mortgage
and promissory note and refrain from recording a satisfaction of the mortgage.802 A subsequent foreclosure action could then be
brought by the nominee if needed to defeat the claims of any junior lienors.803
§ 14.03(e). Strict Foreclosure.
In this type of foreclosure procedure, the court decrees that the mortgagor must pay the debt owed to the mortgagee by a given
date or else be foreclosed of all rights to the secured property. This decree is analogous to actions to quiet title and vests the title in
the mortgagee. At common law, strict foreclosure was the usual method by which creditors exercised their rights in the secured
property. Today, however, foreclosure by sale must normally be employed instead, and strict foreclosure is generally used only to cut
off the right of equitable redemption of a mortgagor or junior lienor who was unintentionally not made a party to the normal
foreclosure action. There is some authority that the purchaser at the foreclosure sale is required to have purchased without knowledge
of the omitted junior lienor.804
Utah does not appear to use strict foreclosure. The Utah Supreme Court, however, declined to express an opinion “as to whether
a strict foreclosure may be allowed in this state when the facts make it a proper case for such procedure as recognized by other
jurisdictions.”805 The same court did hold that strict foreclosure is wholly inapplicable as a remedy to cut off the interests of an omitted
title owner.806 One commentator has said that the policy in Utah against strict foreclosure and in favor of a property lien is so strong
that a mortgage will not be treated as a conveyance even though the mortgage instrument may so specify.807
In strict foreclosure the same procedure is followed as in the judicial foreclosure procedure808 up to filing the complaint, but the
prayer for relief asks for a decree of strict foreclosure and a confirming of title in the mortgagee. If no party objects, which is the usual
case, the judge will usually enter the requested decree. In some jurisdictions, if any of the parties object to strict foreclosure, the court
will order a foreclosure sale. Once a decree of strict foreclosure is entered the defendants have a stated period to pay the mortgage
798. Utah Code § 57-3-103.
799. Nelson & Whitman, Real Estate Finance Law, supra note 106 at § 6.19.
800. See Whiteley v. DeVries, 209 P.2d 206 (Utah 1949); O’Reilly v. McClean, 37 P.2d 770 (Utah 1934); Chausse v. Bank of Garland, 268 P.781 (Utah 1928).
801. Central Hanover Bank & Trust Co. v. Roslyn Estates, 266 App. Div. 244, 42 N.Y.S. 2d 130; aff’d, 293 N.Y. 680, 56 N.E. 2d 295 (1944).
802. Alden Hotel Co. v. Kanin, 387 N.Y.S. 2d 948 (1976).
803. Id.
804. Moulton v. Cornish, 33 N.E. 842 (N.Y. 1893); Sears, Roebuck & Co. v. Camp, 1 A.2d 425, 428 (N.J. eq. 1938).
805. Mickelson v. Anderson, 19 P.2d 1033, 1037 (Utah 1932).
806. Id.
807. Rex E. Madsen, Equitable Considerations of Mortgage Foreclosure and Redemption in Utah: A Need for Remedial Legislation, 1976 Utah L. Rev. 327,
328, 337 (1976).
808. See discussion of Judicial Foreclosure Procedure supra § 14.03(c)(1).
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debt. Apparently the court is not compelled to allow the statutory period for redemption. When this procedure is used against the
defaulting mortgagor, the decree of strict foreclosure does not operate to extinguish the mortgage debt unless the mortgaged
property is of sufficient value to satisfy the debt.809 The decree provides that if no one redeems within the stated period then the court
will confirm title in the mortgagee. It should be noted that to redeem, the junior lienor must pay the balance which was due on the
foreclosed lien.
§ 14.04. Restatement (Third) of Property: Mortgages.
In 1997, the American Law Institute published Restatement (Third) of the Law of Property (Mortgages). This was the first restatement
treatment on the topic of mortgages arising in real estate financing transactions, and was intended to increase the uniformity of mortgage
law through court decisions in the various states. Real estate is governed by statutes and cases of individual states, so the laws affecting
financing based on real estate as collateral for the security of the lender are unique to each state. Usually, statutes provide the basis for
mortgage law in each state but courts have often been involved in recognizing, interpreting and terminating (through foreclosure
proceedings) mortgages.
The need for greater uniformity in mortgage transactions has grown with wider involvement of affected parties beyond the borders
of the state where the real estate securing the mortgage is located. The originating lender may be in a different state and assignments
of mortgages to institutions providing a secondary mortgage market for the original lender to sell its mortgage interest almost always
involve transactions across state lines. Most mortgages are created on forms created by one the mortgage servicing and investing
institutions originally created by the federal Congress the Federal National Mortgage Association (Fannie Mae) or the Federal Home
Loan Mortgage Corporation (Freddie Mac). The unifying influence of these large, national corporations has moved the various states
to numerous reforms that tend to erase unnecessary differences among the states’ laws.

809. See Sears, Roebuck & Co. v. Camp, 1 A.2d 425, 428 (N.J. Eq. 1938).
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CHAPTER 15 - TAXATION OF REAL ESTATE INTERESTS IN UTAH
§ 15.01. Introduction.
This chapter discusses the various ways that real property interests in Utah are subject to taxation, including income, gift, and estate
taxes imposed by both federal and state authorities, and the property tax imposed by state government entities. The purpose of the
chapter is to inform readers of the various tax obligations that may be incurred by those who hold real property interests, and not to
provide a detailed manual of instruction on how to minimize tax liability or deal with taxing authorities.
§ 15.02. Federal and State Income Taxation of Real Property Interests.
§ 15.02(a). Federal Income Taxation of Non-Residential Real Property.
Under the federal income tax law, real property is subject to taxation according to several laws and rules that will be discussed in
this section. However, it should be noted that the separate discussion for the federal income taxation of residential real property is
provided because of certain special provisions applying to transfers of a taxpayer’s principal residence and some tax advantages for
individual taxpayers that are related to residential real property. The general rules of federal income taxation pertaining to real
property that are discussed in the section on non-residential real property also apply to residential real property, except where
specifically noted otherwise.
§ 15.02(a)(1). Taxation of Non-Residential Real Property Acquisition.
§ 15.02(a)(1)(i). Tax Treatment of Acquisition Costs.
A taxpayer who acquires real property often has a number of tax perspectives in mind, but usually paramount among those
perspectives is whether the consideration given for the acquisition of real property can be treated as a deduction against the acquirer’s
tax liability in the year of acquisition, or must be treated as a capital expense to be deducted only in portions throughout the years of
the life of the property acquired. Alternatively, sometimes the cost of acquisition must be capitalized over the life of the loan used to
obtain the property.
The tax rules require that expenses and costs of acquisition that are related to a loan used for acquiring property must be treated
in the same manner as escrow fees, loan processing fees and other service fees, which is that they must be capitalized over the life of
the loan.1
To the extent such fees relate specifically to obtaining a loan commitment, rather than to the loan itself, and the loan commitment
is deemed to begin and end within a relatively brief period of time, a taxpayer may be able to have the fees connected with the loan
commitment be fully deductible in the year incurred.2 Such a result is almost necessitated in the circumstances where the loan is
eventually declined, and the fees expended in obtaining the loan commitment are treated as deductible losses.3
Another common variety of acquisitions costs is what are known as “points.” A “point” is an amount equal to 1% of the amount
borrowed, and a lender may charge one or more “points” as a special additional fee for making the loan; certain types of subsidized
or guaranteed loans are made at below market rate by commercial lenders, who seek to increase their incentive for making such loans
by obtaining payment of “points.” Some “points” are fully deductible in the year paid as business expenses, while others must be
deducted in piecemeal fashion as capital expenses attributable to the entire life of the loan. In the situation where “points” are paid
as a fee for the privilege of obtaining the loan, such “points” may be treated either as fully deductible current business expenses or as
capital expenses whose deductibility is amortized over the life of the loan.4 “Points” that consist of fees for the privilege of obtaining
a loan are treated under the tax code as amounts paid for the use of money or forbearance from collection of money.5 In some
instances these “points” are considered additional interest and are completely deductible in the year of the loan, because they are
fully paid at the beginning of the loan process.6 In other cases, however, the “points” are considered at least partially to be additional
1. I.R.C. § 263; See Woodward v. Commissioner, 397 U.S. 572 (1970). See also Indopco, inc. v. Commissioner, 503 U.S. 79 (1992). Lychuk v. Commissioner,
116 T.C. 374 (2001) (salaries and benefits directly related to anticipated acquisitions are capital expenditures); but see Wells Fargo & Co. and Subsidiaries v.
Commissioner, 224 F.3d 874 (8th Cir. 2000) (salaries were fully deductible, but “investigatory” expenses incurred after final decision regarding acquisition had to
be capitalized); PNC Bancorp, Inc. v. Commissioner, 212 F.3d 822 (3rd Cir. 2000) (expenses incurred for marketing, researching, and originating loans were
deductible as “ordinary and necessary expenses” of banking business and did not need to be capitalized); Illinois Tool Works Inc. v. Commissioner, 355 F.3d 997
(7th Cir. 2004) (obligations from pending litigation are capital expenditures rather than ordinary business expenses when those obligations are part of the
purchase of capital assets).
2. Duffy v. United States, 690 F.2d 889 (Ct. Cl. 1982).
3. See I.R.C. § 165.
4. 26 C.F.R. § 1.163-1
5. I.R.C. § 163.
6. Id. § 163(a).

interest allocable to future years of the loan and must be ratably deducted for each of those years.7 If a taxpayer pays deferred interest
on a discount loan, that deferred interest is deductible in the year paid.8 “Points” that are not considered as fees for the privilege of
obtaining the loan, but rather are designated for particular services provided by the lender, must be capitalized over the life of the
loan.9 For taxpayers to whom the characterization of “points” may be critical in terms of tax liability, it is possible to structure the loan
documents in such a way that the desired form of deductibility can be achieved.10 Some restrictions exist, however; a taxpayer who
pays “points” as part of refinancing a mortgage is required to amortize the deductibility of those “points” over the life of the new loan,
except to the extent the refinancing is utilized in improving a mortgaged residence.11

If a taxpayer who transfers real property is required to pay some sort of transfer tax imposed by a state or local governmental
entity, and if the transfer tax is based upon the actual consideration paid for the transfer, the amounts of such transferred taxes
are usually deductible to the extent it is paid or accrued within the taxable year in carrying on trade or business activity.12 Where
the property that is transferred was held only as an investment or for income production, and not specifically used in a trade or
business, the deductibility of the transfer taxes applies only to an individual taxpayer and only as an itemized deduction.13 If the
property being transferred produces rental or royalty income, then any transfer taxes are fully deductible.14
A taxpayer who holds real property for resale may not deduct the direct cost and the property’s share of indirect costs of the
transfer, including taxes, but must capitalize those expenses over the life of the property.15 If such a taxpayer is conducting new
construction on the property which is to be held for resale, then the interest costs attributable to the construction loan must also be
capitalized if paid or incurred during the construction period and if the production period exceeds two years16 or exceeds at least one
year and has a cost of over one million dollars,17 or the property has a long useful life.18 The full details of these rules are now codified.19
§ 15.02(a)(1)(ii). The Definition and Role of Basis.
A very significant concept in the rules for federal income taxation of real property is that of “basis.” Basis is the value assigned to
property and generally represents the cost of acquiring or investing in the property.20 The basis of property acquired through a nonarm’s length transactions is usually fair market value. One who acquires property must know the basis in order to compute taxable
gain upon retransfer of the property, and also to calculate certain credits against tax. The basis of the property is not a static number,
but may be adjusted up or down to reflect capital expenses, losses, and depreciation.21
In most instances, the cost of acquiring property is the basis, although property that is obtained through an exchange has fair
market value as its basis. When property is obtained for corporation stock, the basis of the property is the value of the stock given in
consideration, which may be defined as the fair market value of the property in an arm’s-length transaction.22 When property consists
of a building that has been constructed on land, the basis consists of the cost of the building, the cost of the land, and the cost of
acquiring title. Building costs will include not only the interest and taxes pertaining to the period of construction, but also insurance

7. Id. §§ 163(g), 461(g).
9. Singh v. Commissioner, T.C. Summary Opinion 2017-19.
10. I.R.C. § 163.
11. I.R.C. § 461(g)(2).
12. I.R.C. §164(a).
13. I.R.C. § 63(d).
14. I.R.C. § 62(a)(4).
15. Id. §§ 263A(a), 263A(b)(2)(A)
16. Id. § 263A(f)(1)(B)(ii).
17. Id. § 263A(f)(1)(B)(iii).
18. Id. § 263A(f)(1)(B)(i).
19. See, e.g., 26 C.F.R. § 1.263A-1.
20. I.R.C. § 1012.
21. Preslar v. Commissioner, 167 F.3d 1323 (10th Cir. 1999) (reduction of debt between buyer and seller could be reflected by adjusting basis of property
rather than by recognizing immediate gain). See Powers v. Commissioner, 105 T.C.M. (CCH) 1798 (2013).
22. I.R.C. § 1012.
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premiums, salaries of officers needed to guide the construction activity, and depreciation of the equipment used in construction.23
Some construction expenses to improve the interior of a building which is nonresidential real property with a few exceptions, and any
improvements to the roof, heating, ventilation, air condition, fire protection, or security systems, that would normally be part of the
basis and then subject to a capitalized deduction schedule, are assigned a shorter amortization period.24
The basis may also be modified because of liabilities that encumber the real property. Basis is not altered by the existence of
contingent liabilities,25 but can be affected by liabilities to which the property itself is susceptible, whether or not the taxpayer who
has acquired the property interest is personally liable.26 Thus, debt instruments with nonrecourse liability,27 which are free of the “at
risk” limitations on loss deductions as they relate to real property, would modify the cost basis of the property.28 Where the basis
would exceed the real value of the property if it included such nonrecourse liabilities, those liabilities will normally not be treated as
part of the basis.29
Properties traded through a tax-free exchange or through an involuntary conversion have a basis defined as the basis of the
property given in the exchange or conversion, enhanced by any gain recognized in the transfer itself.30 When property is transferred
by gift, the property has the same basis as it had in the hands of the donor,31 which basis is then adjusted if gift tax consequences are
incurred in the donation.32 If property obtained by gift is further transferred, its basis may not exceed the fair market value of the
property and thus produce a loss.33 When property is obtained from a decedent’s estate, it has the same basis in the hands of the heir
or devisee as the fair market value of the property on the date of decedent’s death or on the alternative valuation date listed in
Internal Revenue Code § 2032.34
If the basis of the property is established at the time the property was acquired, but the property is later transferred in portions,
then the basis must be allocated according to the value of the portions transferred.35 When the property consists of both nondepreciable land and of improvements, which may be depreciable property, the basis must also be allocated in order to account for
the depreciation deductions claimed for the improvements. If the basis has been allocated under these circumstances and then
adjustments are made to the basis, the adjustments are apportioned in the same way as the allocation of the underlying basis.36
§ 15.02(a)(2). Taxation of Non-Residential Real Property Ownership.
§ 15.02(a)(2)(i). Deductions.
When real property is used in a trade, a business, or in certain income-producing activities, some expenses related to that real
property are currently deductible in the year incurred as business expenses.37 The taxpayer bears the burden of showing that the
expenses are reasonable.38 Examples of these expenses are the costs of repairs, costs of insurance premiums, and product liability
23. Commissioner v. Idaho Power Co., 418 U.S. 1, 94 S. Ct. 2757, 41 L. Ed. 2d 535 (1974).
24. I.R.C. § 179. The aggregate cost of the improvement cannot exceed $1,000,000. The amount is further reduced, but not below zero, for any cost exceeding
$2,500,000.
25. Putanec v. Commissioner, 112 T.C.M. (CCH) 620 (2016).
26. Exxon Mobil Corp. v. Commissioner, 114 T.C. 293 (2000) (Exxon failed to show that the liability to clean and dismantle an oil field and oil well equipment
could be accrued as an expense and tax deduction); Crane v. Commissioner, 331 U.S. 1, 67 S. Ct. 1047, 91 L. Ed. 1301 (1947).
27. Mayerson v. Commissioner, 47 T.C. 340 (1966).
28. I.R.C. §§ 465(b)(3), 465(c)(3)(D); Epic Assocs. 84-III v. Commissioner, T.C. Memo, 2001-64 (Interest and depreciation deductions were allowed on
nonrecourse promissory notes and modified the basis of some condominiums).
29. Narver v. Commissioner, 75 T.C. 53, aff’d, 670 F.2d 855 (9th Cir. 1982).
30. I.R.C. §§ 362, 1031, 1033.
31. Id. § 1015(a).
32. Id. § 1015(d).
33. Id. § 1015(a).
34. Id. § 1014(a).
35. See, e.g., Dahling v. Commissioner, T.C. Memo 1988-430, 56 T.C.M. (CCH) 131.
36. Soelling v. Commissioner, 70 T.C. 1052 (1978).
37. I.R.C. §§ 162, 212.
38. Eberl’s Claim Service, Inc. v. Commissioner, 249 F.3d 994 (10th Cir. 2001) (deductions for $4.34 million and $2.8 million salaries to corporation’s founder
and sole shareholder were not reasonable business expenses); Kurzet v. Commissioner, 222 F.3d 830 (10th Cir. 2000) (depreciation amounts should not be
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expenses. A taxpayer must carefully distinguish between repairs that may be deducted as current business expenses and “repairs”
that are really capital improvements and whose deductibility must be apportioned over the life of the improvement.39 In 2017, the
tax code was amended to provide that any operating loss could offset prior years’ income in accordance with I.R.C. § 172(b). In general,
a net operating loss for any taxable year can be carried back to the extent provided by I.R.C. § 172(b)(1)(B) two years for farm losses,
(C)(i) two years for insurance companies to carryback and 20 years can be carried over (carryover is when the taxpayer can use a loss
in the current tax period to offset gains in future tax periods), and (D) 5 years for losses occurring after December 31, 2017 and before
January 1, 2021. Some costs related to the expansion of an existing business may be deductible while others must be capitalized.40
If the deductions that are permitted for expenses related to real estate activities produce a loss for the taxpayer, the loss is
deductible for that taxpayer only up to the amount for which the taxpayer is at risk. A taxpayer is at risk for the amount of cash
invested, the amount of indebtedness for which the taxpayer is personally liable,41 and the amount of certain non-recourse loans from
qualified lenders.42
Among the most common deductible business expenses are real property taxes.43 In addition to real property taxes, the taxpayer
is permitted to deduct personal property taxes, state, local, and foreign income taxes, war profits taxes, excess profit taxes, and
generation skipping transfer taxes. Between 2018 and 2025, however, the taxpayer is limited to deducting up to $10,000 of all taxes
deducible. Not all assessments against property that appear to be taxes are actually deductible as taxes. In order to be deductible, the
tax must be levied against the ownership of the property, not against the exercise of some privilege of ownership. Therefore, if the
state where the property is located imposes a tax on the gain from the sale or transfer of the property, such a tax does not qualify as
a deductible real property tax for federal income tax purposes.44 Such state transfer taxes, however, may still be deductible as expenses
of doing business. Likewise, an assessment against property to pay for a specific service may not be deductible as a real property tax45
but may still be deductible as a business expense.46 Taxes assessed against property for specific improvements and facilities are also
not deductible as property taxes.47
If a taxpayer makes interest payments in connection with the property, those interest payments, subject to certain limitations and
exceptions, are deductible in the year paid (or accrued, for accrual taxpayers).48 Fees other than interest paid in connection with loans
are not necessarily deductible. If a fee, unlike interest, is not for the use of the borrowed funds, but is a fee for processing the loan or
for part of the price of the land, it is not deductible as interest.49 Interest paid is not deductible, if the indebtedness to which the
interest is attributed is not genuine and is not the taxpayer’s.50 Where the proceeds of the loan to which the interest is attributed are
placed in a passive investment, certain limitations on the available deductions may apply.51 These investment interest limitations are
also coordinated with passive loss rules.52
Businesses may claim a deduction for energy efficient commercial buildings.53 I.R.C. § 179D allows for the deduction of the cost of
energy efficient commercial building property placed into use before January 1, 2021. The deduction can be up to full cost of the
included with other business expenses for determination of reasonableness).
39. Cinergy Corp. v. United States, 55 Fed. Cl. 489 (2003) (a deduction is not allowed for new buildings or permanent improvements that permit the property
to be utilized in a different way, although improvements that restore lost value may be treated as deductible repair expenses); Concord Investments Corp. v.
Commissioner, TC Memo 1994-248 (1994); Appeal of Illinois Merchants Trust Co., 4 B.T.A. 103 (1926).
40. See Wells Fargo & Co. v. Commissioner, 224 F.3d 874 (8th Cir. 2000); Lychuk v. Commissioner, 116 T.C. 374 (2001); Blasius v. Commissioner, 90 T.C.M.
(CCH) 274 (2005).
41. I.R.C. § 465(b).
42. Id. § 465(a).
43. Id. § 164(a)(1).
44. I.R.C. § 164; Treas. Reg. § 1.164-3(b).
46. I.R.C. § 162; Mahler v. Commissioner, 119 F.2d 869 (2d Cir.), cert. denied, 314 U.S. 660 (1941).
47. Treas. Reg. § 1.164-4(a).
48. I.R.C. § 163(a).
49. Deputy v. duPont, 308 U.S. 488, 60 S. Ct. 363, 84 L. Ed. 416 (1940); Old Colony R.R. v. Commissioner, 284 U.S. 552, 52 S. Ct. 211, 76 L. Ed. 484 (1932);
Rev. Rul. 77-417, 1977-2 C.B. 60; Rev. Rul. 74-187, 1974-1 C.B. 48; Rev. Rul. 71-98, 1971-1 C.B. 57.
50. I.R.C. § 163(a); Karme v. Commissioner, 673 F.2d 1062 (9th Cir. 1982); Gatto v. Commissioner, 1 F.3d 826 (9th Cir. 1993).
51. I.R.C. § 163(d)(3)(B).
52. Id. § 469.
53. I.R.C. § 179D.
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building or the multiple of $1.80 and the total square footage of the building, whichever is less. These full deductions are allowed for
reduction plans that reduce energy consumption by 50% or more, and partial deductions with a multiple of $0.60 are available for a
reduction in energy consumption in accordance with I.R.C. § 179D(f).
In some cases, a business owner may own a property which includes a dwelling unit. Deductions that would otherwise be available
to the business owner for expenses related to that real property do not extend to the portions of the property that are used as part
of the dwelling unit and not for exclusive business use.54 The total of the deductible items is prorated according to the square feet
used for business purposes.55 For example, a business owner owns a bed and breakfast where 75% of the property’s square footage
is for exclusive use of the business, 15% for the personal use of the owner and family, and 10% serves a dual-use purpose, serving both
the commercial and personal uses of the property. The only portion of the realty that may benefit from applicable deductions for
expenses related to commercial or business use of real property is the 75% used exclusively for the business. The dual-use portion,
because of its use for personal purposes, is characterized as part of the dwelling unit, and related expenses may not be deducted as
business expenses.56
§ 15.02(a)(2)(ii). Credits.
Both deductions and credits reduce a taxpayer’s ultimate tax liability, but they do so in different ways. A deduction reduces the
amount of the taxpayer’s income that may be exposed to tax liability. A credit is applied against the tax liability which has already
been calculated and directly reduces or offsets that tax liability. In recent years, credits pertaining to real property have been
significantly restricted. Generally, credits related to real property are limited by the taxpayer’s tax liability for the tax year, by the
taxpayer’s use of non-recourse financing for qualified expenditures, and by the taxpayer’s derivation of income from passive
activities.57
§ 15.02(a)(2)(ii)(A). Investment Credit.
Formerly a major consideration in large real estate transactions, the investment credit has been mostly eliminated for tax years
after 1985.
§ 15.02(a)(2)(ii)(B). Rehabilitation Credit.
A rehabilitation credit is available for qualified expenditures for buildings that have been substantially rehabilitated, placed into
service before the beginning of the rehabilitation, certified historic, and depreciation or amortization is allowable with respect to such
building. Certified historic structures are entitled to a 20% rehabilitation credit.58 The qualified rehabilitation credits cannot exceed
the building’s adjusted basis.59 If such a credit is taken, the basis of the property must usually be reduced by the amount of the credit.
A taxpayer qualifies for this credit by making expenditures for the property, its improvements, or its additions. The credit may not be
taken if straight line or alternative depreciation system of I.R.C. § 168(g) is not used. Acquiring and enlarging qualified structures does
not qualify for the credit.60
§ 15.02(a)(2)(ii)(C). Low-income Housing Credit.
A credit is available for expenditures for qualified low-income housing projects.61 The rules to qualify for this credit and to compute
the credit are quite complex, and the credit may be subject to recapture if the qualifications later dissipate.62 Generally, the low54. I.R.C. § 280A.
55 See 1 Federal Tax Guidebook § 3.03 (2019).
56. See, e.g., Anderson v. Commissioner, T.C. Memo 2006-33 (2006).
57. Id. §§ 38, 46.
58. Id. § 47(a)(2); Johnston v. Commissioner, 114 F.3d 145 (10th Cir. 1997) (sums spent in renovating residential rental property that was not a certified
historic structure did not qualify for credit).
59 See Ford v. Unites States, 989 F.2d 450 (11th Cir. 1993).
60. Id.
61. Id. § 42; 26 C.F.R. § 1.42-1T; Mourad v. Commissioner, 387 F.3d 27, 32 (1st Cir. 2004) (appellant was not entitled to low-income housing credit because
he failed to complete any of the detailed steps required to obtain the credit, and although he assisted others in securing the credit, those credits were obtained
for 1998, and appellant’s tax liability was for 1997).
62. See, e.g., Bentley Court II Ltd. P’ship v. Commissioner, T.C. Memo 2006-113 (2006).
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income housing credit may only be used to offset taxes on passive income.63 The low-income housing credit has had a limited life and
must be extended by legislation from time to time. Additional restrictions for owners of rent-restricted units are imposed by Congress,
as well as the Internal Revenue Service.64
§ 15.02(a)(2)(ii)(D). Energy Investment Credit.
If certain real property qualifies as alternative energy property, solar wind energy property or other specially defined property
relating to energy conservation, it may qualify for the energy investment credit.65 The energy percentage cannot apply to the portion
of the basis of property that is attributable to qualified rehabilitation expenditures.66
§ 15.02(a)(2)(ii)(E). Credit for Disability Access.
Certain small businesses are eligible for a tax credit of up to $10,250 for expenditures in making their facilities accessible to the
disabled.67 Businesses may also deduct as much as $15,000 per year of expenditures incurred in making facilities more accessible to
the handicapped or elderly.68
§ 15.02(a)(2)(iii). Depreciation.
An owner of property may usually depreciate the costs incurred in acquiring the property, but may not deduct the acquisition costs
as current expenses. Several different systems of computing depreciation have been enacted over the years, each with its own set of
complexities and vagaries, and the applicability of each system depends upon the date the property was “placed in service.” Because
the land itself is not subject to decay or exhaustion and is therefore not depreciable, the amount of basis subject to depreciation
consists only of those costs relating to the improvements on the land.69
In theory, the depreciation is related to the useful life of the item being depreciated as that item is used in the taxpayer’s trade,
business, or income activity. When an item has been fully used or depreciated, it still has a salvage value, which is the value left in the
item once it is no longer useful in the trade, business, or income activity. Once the salvage value has been identified, the difference
between the basis and the salvage value over the useful life of the item is the amount of depreciation that can be deducted, or
“recovered.” A great deal of complexity exists in determining and applying the methods for identifying the useful life of an item and
for determining how much of the depreciable value may be deducted in any one year. Official IRS publications specify the useful life
of certain items eligible for depreciation.70 Other methods of apportioning depreciation over the years of the property’s life have
included straight line, 200 percent declining balance, and 150 percent declining balance.71
The taxpayer’s objective in most of these matters is to disproportionately increase the amount of depreciation deduction in the
early years of the property’s life. This objective was given statutory approval for tax years after 1980 by enactment of the Accelerated
Cost Recovery System (ACRS), which has established specific and somewhat limited useful life periods for various sorts of real property.
Most depreciable real property (including non-residential real property with an ADR class life of at least 39 years) has either a 39-year
recovery period, or a 27.5-year period (generally consisting of residential rental property), or a 20-year period (consisting of most
other kinds of real property).72 Salvage value is no longer used in calculating depreciable value, and the depreciable value is deducted
in shares over the time period specified under the ACRS.73 The two longest-life real property categories are depreciated by using the
63. Id. § 469.
64. Eno Farms Ltd. P’ship v. Pouncey, No. HWA30495, 2004 Conn. Super. LEXIS 2988 (Conn. Super. Ct. Sept. 8, 2004) (court found that a recent ruling from
the Internal Revenue Service made it clear that termination of a tenancy in a property subject to the Low Income Housing Tax Program could only be for good
cause).
65. I.R.C. § 48(a).
66 See I.R.C. § 48(a)(2)(B).
67. I.R.C. § 44; Arevalo v. Commissioner, 124 T.C. 15 (2005) (taxpayer’s investment in two telephones that complied with the ADA was not an “ eligible access
expenditure” because he was not required to be compliant with the ADA, and therefore he was not eligible for a tax credit).
68. I.R.C. § 190.
69. IRS Publication 946 p. 4.
70. IRS Publication 946 p. 29-30.
71. I.R.C. § 168(b).
72. Id. § 168(e).
73. Id. § 168(b)(3), (4).
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straight-line method, but the 15- and 20-year property categories may be depreciated by use of either the straight-line or the 150%
declining balance method.74 The rules for calculating depreciation deductions are very complex and should be studied in the primary
sources, beginning with the code sections.75
§ 15.02(a)(2)(iv). Alternative Minimum Tax.
An additional tax known as the alternative minimum tax is imposed on certain items of tax liability called tax preference items. The
alternative minimum tax is imposed if and to the extent that a specially calculated minimum tax on certain items of income exceeds
the taxpayer’s regular tax liability.76 Owners of real property may be liable for payment of the alternative minimum tax, because some
certain tax preference items relate directly to real property. These include depletion and certain accelerated depreciation and
amortization amounts.77
§ 15.02(a)(3). Taxation of Non-Residential Real Property Leases.
§ 15.02(a)(3)(i). Costs of Leasehold Acquisitions.
Certain costs of acquiring a leasehold may be deductible as current business expenses, or may be later deductible as capital
improvements whose deductibility is amortized over the life of the improvement. Typical costs incurred in acquiring a leasehold
include professional fees, commissions, and payments to buy out existing leases.
If the party obtaining a leasehold is a landlord, the acquisition costs must generally be capitalized.78 Also, a tenant who incurs costs
in acquiring or entering into a lease must usually capitalize those costs over the life of the lease.79 Where the costs of leasehold
acquisition are divided between direct acquisition costs and costs for improving the leasehold, the amortization of those expenses
may be related to the life of the improvement period, if that period is shorter than the lease term.80
If a tenant under a commercial lease is required to make certain payments to the landlord in addition to the ordinary rent, those
additional payments are considered deductible expenses for the tenant and ordinary income for the landlord.81 If a security deposit,
which is intended to enhance the likelihood that lease terms will be performed, is held by the landlord, the deposit is generally not
treated as income,82 but if the security deposit is eventually treated as advance rent and applied against the tenant’s later rental
obligation, then it may be taxable to the landlord as ordinary income.83 A tenant who incurs expenditures in making improvements to
the lease may capitalize those costs over the term of the lease, unless there is an option to renew the lease, in which case it may be
advantageous to amortize those costs over the life of the improvement. The lease term used for calculating capitalization should not
include any period for which the lease may be renewed, extended or continued pursuant to an option exercisable by the lessee.84
§ 15.02(a)(3)(ii). Taxation of Sale-Leasebacks.
Special federal income tax rules apply when an owner of property sells the property to another, but immediately receives the
property back as lessee of the property. In most sale-leaseback arrangements, the property is leased back to the seller for a long term,
74. Id. § 168(b)(2).
75. See id. §§ 167, 168, 1250.
76. Id. §§ 55(a), 56; Ventas, Inc. v. United States, 381 F.3d 1156 (Fed. Cir. 2004) (court agreed with the IRS that the alternative minimum tax provisions did
not authorize the restoration to a taxpayer’s alternative minimum taxable income of deductions not claimed as part of the regular taxable income base); Klaassen
v. Commissioner, 182 F.3d 932 (10th Cir. 1999) (alternative minimum tax did not constitute equal protection or due process violations).
77. Id. § 57(a).
78. Renwick v. United States, 87 F.2d 123 (7th Cir. 1936); Young v. Commissioner, 59 F.2d 691 (9th Cir.), cert. denied, 287 U.S. 652 (1932); Cockburn v.
Commissioner, 16 T.C. 775 (1951); Prince v. Commissioner, 32 T.C.M. (CCH) 117 (1973); Davidson v. Commissioner, 27 B.T.A. 158 (1932); Bourg v. Commissioner,
20 T.C.M. (CCH) 425 (1961).
79. Appeal of D.N. & E. Walter & Co., 4 B.T.A. 142 (1926).
80. King Amusement Co. v. Commissioner, 44 F.2d 709 (6th Cir. 1930).
81. I.R.C. § 61(a)(5).
82. City Gas Co. v. Commissioner, 689 F.2d 943 (11th Cir. 1982), disagreed with, 857 F.2d 1162 (7th Cir. 1988), abrogation recognized by 96 T.C. 20 (1991);
Clinton Hotel Realty Corp. v. Commissioner, 128 F.2d 968 (5th Cir. 1942), distinguished, 368 F.2d 95 (5th Cir. 1966) and 407 F.2d 210 (9th Cir. 1969); Harcum v.
United States, 164 F. Supp. 650 (E.D. Va. 1958); Mantell v. Commissioner, 17 T.C. 1143 (1952).
83. Hirsch Imp. Co. v. Commissioner, 143 F.2d 912 (2d Cir.), cert. denied, 323 U.S. 750 (1944), distinguished, 792 F.2d 683 (1986); H & G Amusement Co. v.
Commissioner, 46 B.T.A. 1095 (1942); J. & E. Enters., Inc. v. Commissioner, 26 T.C.M. (CCH) 944 (1967).
84. I.R.C. § 178(a).
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and the seller pays all the operational expenses while the rent paid usually offsets the purchase price, giving an acceptable rate of
return to the buyer-lessor. Usually the seller-lessee prefers to treat the two portions of the transaction independently, with the sale
resulting in gain or loss, and the lease rent considered as an ordinary business expense. If so, then the other ordinary expenses of
leasing, such as repairs and insurance, are also deductible.85 In addition to the deductions for the seller-lessee, the buyer-lessor may
claim depreciation deductions, credits, and interest deductions for associated mortgages; rent payments must be reported and taxed
as ordinary income.
Because sale-leasebacks are often used by the parties as alternatives for conventional financing, and because the position of the
seller changes little after the transaction, the Internal Revenue Service may characterize the transaction as simply a form of borrowing,
rather than a change of ownership. This is quite likely to happen if the seller has a right to reacquire the property on favorable terms
during or at the conclusion of the lease. For the seller, adverse tax consequences may result from characterizing the transaction as a
loan. The parties may not claim a loss on the sale,86 and the buyer would be a lender and therefore not entitled to some of the tax
advantages of ownership. No firm guidance is available to help determine under what circumstances sale-leaseback transactions are
considered loans rather than sales.87
§ 15.02(a)(4). Taxation of Non-Residential Real Property Transfers.
§ 15.02(a)(4)(i). Sales.
A gain on the disposition of depreciable property is treated as ordinary income to the extent of depreciation allowed or allowable
on the property. Any gain recognized in excess to depreciation allowed or allowable on the property is treated as a long-term capital
gain under I.R.C. § 1231. To determine the treatment of section 1231 gains and losses, combine all section 1231 gains and losses for
the year. Net section 1231 losses are treated as ordinary losses. Net section 1231 gains are netted against unrecaptured section 1231
losses from previous years. Any gain exceeding the unrecaptured net losses from previous years is treated as a long-term capital gain.
Under present rules, capital gains can be offset by capital losses, and those losses can also offset up to $3,000 per year of ordinary
income. Net losses can also be recaptured to offset capital gains in future years. Net losses can be recaptured up to five years following
the loss.
To determine the tax consequences of a sale of non-residential real property, one must first take the amount realized from the
transaction and subtract the adjusted basis. The adjusted basis is determined by the original cost of the property plus any
improvements to the property with a useful life of more than one year and minus any deductions taken including casualty losses and
depreciation. That number will be the realized gain or loss. All arm’s length transactions that result in a loss and are short-term capital
losses and treated as ordinary losses. Arm’s length losses that are held more than a year will constitute long-term capital losses and
are subject to section 1231 loss rules previously mentioned. Short-term gains are also treated as ordinary income. Arm’s length longterm gains on real property sold by an individual is taxed as ordinary income but the lesser of the gain or the accumulated depreciation
is unrecaptured § 1250 gain and has a maximum tax rate of 25%. The remaining gain is taxed at long-term capital gains rates.
§ 15.02(a)(4)(ii). Installment Sales.
Property transactions by dealers do not qualify for installment treatment. However, federal income tax rules include special rules
for installment sales, which generally permit sellers to defer taxation on the unpaid balance until each installment is paid.88 Property
transactions by dealers do not qualify for installment treatment, and certain sales of business or rental property are subject to limits
on the amount of sale proceeds that qualify for the installment treatment.89 The installment method is also not available where real
property is sold under a revolving credit plan arrangement. Except for certain installment sales of time shares, installment treatment
is denied for purposes of the alternative minimum tax.90
§ 15.02(a)(4)(iii). Exchanges.
Under so-called tax-free exchanges, real property that is held for productive use in a trade or business or that is held for investment
85. Id. § 162(a)(3).
86. See id. § 1031.
87. But see Guaderrama v. C.I.R., T.C. Memo 2000-104 (sale-leaseback agreement between parties was held as a “financing arrangement”); Frank Lyon Co.
v. United States, 435 U.S. 561, 98 S. Ct. 1291, 55 L. Ed. 2d 550 (1978), distinguished, 940 F.2d 1094 (7th Cir. 1991) and 16 F.3d 821 (7th Cir. 1994); American
Realty Trust v. United States, 498 F.2d 1194 (4th Cir. 1974). Cf. Sun Oil Co. v. Commissioner, 562 F.2d 258 (3d Cir. 1977), cert. denied, 436 U.S. 944 (1978); Estate
of Franklin v. Commissioner, 544 F.2d 1045 (9th Cir. 1976); Hilton v. Commissioner, 74 T.C. 305 (1980), aff’d, 671 F.2d 316 (9th Cir.), cert. denied, 459 U.S. 907
(1982).
88. Id. § 453.
89. Id. § 453(1)(1)(B).
90. Id. § 453(1).
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may be traded for similar property (so-called “like kind” property) without incurring recognition of gain or loss and the usual
accompanying tax consequences.91 Property that is held primarily for sale92 or exchange93 does not qualify for the tax-free exchange
treatment. While the exchange of properties does not need to occur concurrently, there are time limits within which the exchange
must be complete.94 Generally the transaction must be complete within 180 days.95 The property obtained in a tax-free exchange
assumes the same basis as the property that was given in the exchange, with adjustments for cash consideration or for recognized
loss.96 The tax laws give a broad definition to “like kind” property, so that, for example, improved property may be exchanged for
unimproved property.97 In recent years, some restrictions have been imposed upon tax-free exchanges of property, so that related
persons are not qualified for this tax benefit, if either party disposes of the exchanged property within two years after the exchange,98
and domestic real property may not be exchanged for foreign real property and qualify for this tax treatment.99
§ 15.02(a)(4)(iv). Foreclosures.
Occasionally real property changes ownership by means of foreclosure. If a borrower-owner defaults on a mortgage, or abandons
the property so that a conveyance in lieu of foreclosure has occurred, certain tax consequences for either party may arise. Sometimes
the default will be settled by discounting the mortgage obligation, and that results in taxable gain to the mortgagor in the amount of
the advantage gained by the favorable discharge terms.100 A business mortgagor may avoid this attribution of gain if the debt is a
qualified business indebtedness,101 and the basis of the depreciable property is reduced by the excluded amount.102 For the mortgagee,
a discount settlement is deemed a bad debt to the extent of the discount. This bad debt may be either fully deductible as a business
bad debt or treated as a capital loss.103 If the mortgage as held by the mortgagee was a capital asset and then is sold at a discount to
a third party, the discount is treated as a capital loss.104
When the property is sold at foreclosure sale, the sale proceeds may be either greater or less than the basis of the property,
producing a corresponding gain or loss to the mortgagor.105 The loss may be capital loss or ordinary loss, depending upon the nature
of the asset as held by the mortgagor. The potential gain to the mortgagor is reduced to the extent sale proceeds are used to pay
property tax or any interest connected with the mortgage.106
In addition to the gain or loss recognized by the mortgagor, a mortgagee may realize gain or loss at a foreclosure sale to the extent
91. Id. § 1031(a).
92. Id. § 1031(a)(2).
93. 26 C.F.R. § 1.1031(a)-1.
94. See Starker v. United States, 602 F.2d 1341 (9th Cir. 1979), declined to follow by T.C. Memo, 1998-421; distinguished, 914 F.2d 265 (9th Cir. 1990); Florida
Industries Inv. Corp. v. C.I.R, T.C. Memo, 1999-346 (three of four properties were not acquired within the statutory period); 26 CFR § 1.1002-1.
95. I.R.C. § 1031(a)(3).
96. Id. § 1031(d).
97. Treas. Reg. §§ 1.1031(a)-1 – 1.1031(b)-2; In Paullus v. Commissioner, T.C. Memo. 1996-419, a taxpayer who was engaged primarily in the business of
operating a golf course and country club also acquired real estate for investment purposes, in connection with which the taxpayer had infrequent but substantial
sales of real property. When used in a property exchange, such real property qualified for non-recognition-of-gain treatment as investment property, because
the taxpayer’s real estate activity was incidental to its primary business. The exchanged property had been held for approximately four years and was not
considered part of the taxpayer’s inventory, distinguished, T.C. Memo 1998-302.
98. I.R.C. § 1031(f)(1); Teruya Bros., Ltd. v. Commissioner, 124 T.C. 45 (2005) (taxpayer was required to recognize gains on like-kind exchanges when they
were structured to avoid the restrictions on exchanges between related persons); Malulani Grp., Ltd. & Subsidiary v. Comm'r, T.C. Memo 2016-209
99. Id. § 1031(h)
100. Id. § 61(a)(12). Such a discount, while resulting in discharge of indebtedness income, is not “realized” in calculating gain on the sale of a residence.
Michaels v. Commissioner, 87 T.C. 1412 (1986); Preslar v. Commissioner, 167 F.3d 1323 (10th Cir. 1999) (taxpayers could not treat their loan settlement as
purchase price reduction and owed taxes for discharge-of-indebtedness income).
101. I.R.C. § 108(a)(1)(D).
102. Id. § 108(b)(2)(B).
103. Id. § 166.
104. Yates Holding Corp. v. Commissioner, 39 T.C.M. (CCH) 303 (1979).
105. 26 CFR 1.1211-1.
106. 26 CFR 1.164.6; Malmstedt v. Commissioner, 578 F.2d 520 (4th Cir. 1978).
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that the fair market value of the property exceeds the amount of the purchase price applied to the indebtedness. If the mortgaged
property is actually transferred from the mortgagor to the mortgagee, or abandoned, such transfers are considered sales.107
§ 15.02(a)(4)(v). Involuntary Conversions.
In addition to the usual method of condemnation by use of eminent domain power, involuntary conversions of real property can
also occur by means of destruction, theft, seizure, requisition, or sale under threat of requisition or condemnation.108 Involuntary
conversion also occurs if a property owner negotiates a voluntary sale under threat or imminence of condemnation.109 While a
taxpayer ordinarily must recognize gain or loss (usually gain) from receipt of awards in condemnation proceedings, this gain may be
deferred if, within two years after the year of the involuntary conversion, the conversion proceeds are used to acquire property which
is similar to or related in service or use to the converted property.110 Deferral of gain will occur only if the taxpayer files an election
therefor.111
§ 15.02(b). Federal Income Taxation of Residential Real Property.
§ 15.02(b)(1). Taxation of Residential Real Property Ownership.
§ 15.02(b)(1)(i). Deduction for Moving Expenses.
The deduction of moving expenses upon a change of residence was allowed under certain circumstances prior to 2018. This
deduction was suspended by P.L. 115-97, Sec. 11049(a) through 2025, except for members of the military.112
§ 15.02(b)(1)(ii). Deduction for Casualty Losses.
The owner of a personal residence, as other taxpayers, may deduct losses caused to the residential property by casualty deemed
to be a Federally declared disaster.113 A casualty is some sudden, unexpected or unusual event,114 and there must be a direct
relationship between the loss and the cause,115 and the damage must be permanent.116 Thus, a steadily operating cause with gradual
loss caused by the taxpayer’s neglect would not constitute a casualty loss.
The deduction for casualty losses is limited in several ways. It may be computed by one of two alternative formulas,117 it is subject
to reduction by $100 per cause,118 and further reduced by 10% of the taxpayer’s adjusted gross income,119 by any insurance
reimbursements,120 and by any other contributions or compensation received for replacing the loss. The casualty loss deduction should

107. Treas. Reg. §§ 1.1001 - 1.1002.
108. I.R.C. § 1033(a).
109. Id.
110. I.R.C. §§ 1033(a)(2)(A) - 1033(a)(2)(B); United States v. Molaison, No. 04-223, 2005 U.S. Dist. LEXIS 2224 (E.D. La. Feb. 11, 2005) (defendants’ motion to
dismiss, as time barred, their indictment for conspiracy to defraud the United States was denied because their conspiracy to impede the collection of revenue by
reporting fees as proceeds from an involuntary conversion continued until they reported the purchase of replacement property).
111. Treas. Reg. §§ 1.1033(a)-2 – 1.1033(c)-1; McManus v. Commissioner, 583 F.2d 443 (9th Cir. 1978).
112 I.R.C. § 217(k).
113. I.R.C. §§ 165(a), 165(h); Treas. Reg. § 1.165-7(a).
114. I.R.C. § 165(c)(3). See also Appleman v. United States, 338 F.2d 729 (7th Cir. 1964).
115. Treas. Reg. § 1.165.7..
116. Lund v. United States, 2000 U.S. Dist. LEXIS 2099 (D. Utah 2000) (loss in market value due to avalanche risk was not a permanent change entitling the
taxpayer to a casualty loss deduction); Dow v. Commissioner, 16 T.C. 1230 (1951).
117. Treas. Reg. § 1.165-1(c)(1); Treas. Reg. § 1.165-7(b).
118. I.R.C. § 165(h)(1).
119. Id. § 165(h)(2).
120. Darling v. Commissioner, 89 T.C.M. (CCH) 1334 (2005) (taxpayer’s casualty loss deduction was disallowed, partially because he failed to support his
contention that he tried to file an insurance claim to cover flood damage).

506

be claimed in the year in which the loss was sustained121 or in which the loss was first discovered.122 The casualty loss deduction does
not include incidental expenses connected with the casualty,123 and the deduction may not exceed the basis of the property on which
the casualty loss was inflicted.124 Special tax relief provisions are in effect for property owners in federally designated disaster areas.125
§ 15.02(b)(1)(iii). Deduction for Mortgage Interest.
A taxpayer who pays interest on a mortgage that encumbers a personal residence may usually deduct the amount of interest paid
from taxable personal income. This deduction may be claimed by a taxpayer who itemizes deductions,126 and in the tax code the
deductible mortgage interest is referred to as “qualified residence interest.” The mortgage interest is deductible if it is interest on a
security interest, perfected under local law on a qualified residence.127 The interest deduction applies to interest paid or accrued on
“acquisition indebtedness,” of up to seven hundred thousand dollars, when that debt is used to buy, build or improve the taxpayer’s
qualified residences and the debt is secured by those residences.128 The interest paid on “home equity indebtedness,” which is any
other debt secured by a qualified residence, is not deductible.129
Various kinds of payments have been deemed to be deductible mortgage interest. Among these are interest on a loan to purchase
stock in a housing cooperative,130 prepaid interest in the form of “points” paid by the taxpayer131 which may be fully deductible in the
year paid, prepayment penalties, and certain other payments considered to be penalties, such as for collection forbearance. 132
Penalties generally are not deductible for individual taxpayers, and a taxpayer who pays interest on an assumed debt is considered to
have made a non-deductible capital expenditure, rather than having paid interest.133
Mortgage interest is not deductible, unless it is actually paid. If the mortgage debtor merely increases the amount of the loan from
the creditor to cover current interest without actually making the payment, that is not considered a deductible payment.134 Also the
deduction must be taken in the year that the interest is actually paid.135
§ 15.02(b)(1)(iv). Deduction for Property Taxes.
Property taxes are deductible by the taxpayer on whom the property taxes are imposed.136 Some assessments against property
121. Id. § 165(a).
122. Cate v. Commissioner, 21 T.C.M. (CCH) 1146 (1962).
123. 26 C.F.R. § 1.262-1.
124. Helvering v. Obici, 97 F.2d 431 (4th Cir. 1938), aff’d, 305 U.S. 468 (1939).
125. I.R.C. § 165(k).
126. I.R.C. § 163(h). The references to I.R.C. § 163 (h) are to the statute as it was originally enacted, as part of the Tax Reform Act of 1986; § 163(h) was later
revised and renumbered by the Revenue Act of 1987, 100 P.L. 203, and further amended by the Technical and Miscellaneous Revenue Act of 1988, 100 P.L. 647.
127. I.R.C. §§ 163(h)(3) - 163(h)(5); I.R.C. § 121.
128. Id. § 163(h)(3)(A)(i); Temp. Treas. Reg. § 1.163-8T.
129. I.R.C. §§ 163(h)(3)(A)(ii) – 163(h)(3)(C)(ii); § 163(h)(3)(B)(ii).
130. Id. § 163(h)(4)(B).
131. Huntsman v. Commissioner, 905 F.2d 1182 (8th Cir. 1990).
132. I.R.C. § 461(g)(2); If “points” qualify as deductible interest, but when paid at the beginning of the loan life are considered prepaid interest, the deduction
must be amortized over the tax years to which the prepayment applies. Lay v. Commissioner, 69 T.C. 421 (1977). However, such “points” are fully deductible
when paid if they pertain to a loan for purchasing or improving the taxpayer’s principal residence. I.R.C. § 461(g)(2). Points paid in acquiring a VA loan are not
considered deductible interest. Rev. Rul. 67-297, 1967-2 C.B. 87. The IRS takes the position that points paid or withheld for loan proceeds in financing an existing
home mortgage are not considered as buying, building, or improving a residence, but rather are considered as simply repaying an existing debt, and so are not
deductible. Rev. Rul. 87-22, 1987-14 I.R.B. 41, 1987-1 C.B. 146.
133. Joell Co. v. Commissioner, 41 B.T.A. 825 (1940).
134. Hart v. Commissioner, 21 B.T.A. 1001 (1930), aff’d, 54 F.2d 848 (1st. Cir. 1932); Bramer v. Commissioner, 6 T.C. 1027 (1946), aff’d, 161 F.2d 185 (3d
Cir. 1947), cert. denied, 332 U.S. 771 (1947); Appeal of Utah Orpheum Co., 3 B.T.A. 1041 (1926).
135. I.R.C. § 461(g); Massachusetts Mut. Life Ins. Co. v. United States, 288 U.S. 269, 53 S. Ct. 337, 77 L. Ed. 739 (1933). There are a variety of limitations to
this rule for business interest and interest paid in transactions with related taxpayers. I.R.C. §§ 163(j), 267(a)(2).
136. I.R.C. § 164(a); Treas. Reg. § 1.164-1(a).
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that are labeled as “property taxes” are not deductible because they are considered to be assessments other than property taxes. For
instance, taxes that are assessed for local benefits and improvements are not deductible but rather are considered as fees for services
or payments for capital assets or improvements.137 A real estate transfer tax138 or a tax which is being contested and has not yet been
paid is not deductible.139
If a tax or assessment is used to repair or maintain an improvement, or to pay interest charges attributed to the improvement, a
deduction will be allowed.140 If an assessment against property, which would ordinarily not be deductible as a tax, is eventually used
for services that benefit the public generally, the assessment will be considered as a tax and treated as deductible.141
If a property tax deduction applies to property that is sold during the tax year, the deduction is apportioned between the buyer
and seller taxpayers.142 There is a $10,000 maximum for deducting any type of local or state tax, including property taxes.
§ 15.02(b)(1)(v). Deductions for Business Use of Personal Residence.
Under certain rather narrow circumstances, expenses incurred by a taxpayer using residential property for business or for the
production of income may qualify for business use deductions. Such situations commonly arise when part of the personal residence is
used as an office, or as a house on a farm, or in connection with an apartment in a multiple-unit dwelling owned by the taxpayer, or an
apartment connected with the taxpayer’s store. Among the strict limitations on this deduction are that the business use of the residence
must be regular,143 and exclusive,144 as the principal place of business,145 or as a place where business is conducted.146 Those areas which
are considered to have a dual use, that is, they are used for both the business and residential purposes, are not eligible for business
use deductions.147
If the business use of a residence deduction is claimed by an employee, the business use of the residence must be for the
convenience of the employer.148 If a deduction is claimed for business use of the residence that is merely storage of inventory, the
residence must be the sole fixed location of the business.149
The deduction for business use of residence is usually limited in amount by the amount of gross income from that use, as reduced
by certain expenses.150 Examples of business expense deductions relating to use of the residence include repairs, utilities, loss of
property, and depreciation.151
§ 15.02(b)(2). Taxation of Residential Real Property Transfers.
The starting point or initial presumption of federal tax treatment of residential real property transfers is that the “gain” from the
sale or exchange of that property is a taxable capital gain. Under some circumstances, that gain from the sale or purchase of a residence
may qualify for nonrecognition. Most of the nonrecognition rules apply to the gain from the sale of a “principal residence.”152 The tax laws
137. Treas. Reg. § 1.164-4.
138. Treas. Reg. § 1.164-1; Black v. Commissioner, 60 T.C. 108 (1973).
139. I.R.C. § 164.
140. Id. § 164(c)(1); Treas. Reg. § 1.164-4(b)(1);
141. Treas. Reg. § 1.164-1.
142. I.R.C. § 164(d)(1).
143. Id. § 280A(c)(1).
144. Id. § 280A(c)(1); Gomez v. Commissioner, 41 T.C.M. (CCH) 585 (1980); Frankel v. Commissioner, 82 T.C. 318 (1984).
145. Kurzet v. Commissioner, 222 F.3d 830 (10th Cir. 2000) (taxpayers not entitled to home office deduction in absence of showing that home was principal
place of business).
146. I.R.C. § 280A(c)(1)(B).
147. See Anderson v. Commissioner, T.C. Memo 2006-33 (2006).
148. Id. §§ 280A(a), 280A(c)(1)(C); Kraus v. Commissioner, T.C. Memo 2003-10, 85 T.C.M. (CCH) 750 (the petitioner was not entitled to home office deduction
because the home office was not required by the employer for the employer’ s convenience).
149. Id. § 280A(c)(2).
150. Id. § 280A(c)(5).
151. Id.
152. I.R.C. § 121.
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and rulings give no comprehensive definition of what constitutes a “principal residence” because of the great variety of forms of home
ownership. In these cases, the courts have applied a “facts and circumstance test.”153
If the sale or exchange of residential real property results in a loss, that loss is not deductible to the individual taxpayer, except to
the extent that the residential property was used for business or for production of income.154
Determining that gain has resulted from a sale of a personal residence is only the first step in calculating the tax. Next it must be
determined if the gain has been realized. Gain from the sale of a principal residence is realized only to the extent that the “amount
realized” (which is the purchase price of the old residence less the expenses of the sale)155 exceeds the adjusted basis of the old
residence.156 Then it must be determined to what extent the gain realized is also the gain recognized. Realized gain is recognized gain
only to the extent that the “adjusted sales price” (which is the amount obtained for the old residence reduced by the sale and fixingup expenses) exceeds the cost of purchasing the new residence.157 Sale expenses usually include such items as advertising costs,
commissions, document preparation fees, other service and professional fees, title insurance, and telephone expenses.158 Sometimes
the distinction must be made between expenses which are used simply to fix up an old residence,159 and those that add a substantial
improvement and which would then be capital expenditures adding to the basis of the residence.160 Fixing up expenses are not
included among the deductible expenses of sale, unless they have been incurred no more than 90 days before the contract of sale is
executed and paid within 30 days after the sale takes place.161
In calculating the cost of purchasing a new residence, the taxpayer may include the cash consideration paid, the indebtedness on
the property which has been assumed, and any other liabilities assumed by the taxpayer as part of the consideration for the
purchase.162 Other purchase expenses such as commissions are also deductible.163 Some purchase expenses such as escrow fees, loan
charges, attorney fees, and title costs, may be deductible under the other provisions of the tax law. If such expenses are so deducted
under some other provision, they should not be added to the cost of purchasing the new residence. Purchase costs may also include
any capital expenditures for the reconstruction or improvement of the premises.164
If one residence is exchanged for another residence, the cost of the purchase is the fair market value of the new residence.165 If a
residence is acquired by gift, inheritance or devise, that acquisition is not considered a purchase.166
As mentioned above, the gain from the sale or exchange of a principal residence is recognized only to the extent that the sale price
or the exchange value, reduced by certain costs and expenses, exceeds the purchase consideration and the costs associated with the
new property obtained, and so long as the new purchase occurs within certain occupancy limits. The basic time limit is that the
purchase and occupancy of the new residence must take place within two years after sale of the old residence, whether the new
residence is already existing or must be newly constructed.167 In the case of an installment sale, the applicable state property transfer
153. Gummer v. U.S., 40 Fed. Cl. 812 (1998).
154. Treas. Reg. §§ 1.262-1(b)(4), 1.165-9(a); Wood v. Commissioner, Nos. 04-14923 & 04-14924, 2005 U.S. App. LEXIS 10924 (11th Cir. June 9, 2005)
(taxpayer could not deduct losses from the sale of residential property as business expenses because the court determined he purchased the land as a personal
investment and not as property held for sale in the ordinary course of business); Joseph v. Commissioner, T.C. Memo 2004-134 (Petitioners were not entitled to
deduction of capital loss because the property was purchased with the intent to build a permanent residence on it); Koehn v. Commissioner, 16 T.C. 1378 (1951).
155. Treas. Reg. § 1.1034-1(b)(4); I.R.C. § 121,
156. Id.
157. Treas. Reg. §§ 1.1034-1(c)(1), 1.1034-1(c)(2 Storaasli v. Commissioner, T.C. Memo 2005-59 (because taxpayer reinvested a portion of the proceeds from
the sale of his property in a new residence, he was allowed to reduce the amount of his recognized gain by $548,794).
158. Martin v. Commissioner, 19 Tax Ct. Mem. Dec. (CCH) 1216 (1960).
159. Treas. Reg. § 1.1034-1(b)(6). I.R.C. § 121; Storaasli v. Commissioner, T.C. Memo 2005-59 (taxpayer failed to show that expenses he allegedly incurred
for landscaping, routine maintenance and repairs, utilities, and insurance, were for permanent improvements of the property, and therefore court would not
find the expenses were capital expenditures that could be added to the adjusted basis of the property).
160. Id. See also I.R.C. §1016 and accompanying regulations.
161. I.R.C. § 121, Rev. Rul. 72-18, 1972-1 CB 335.
162. Treas. Reg. § 1.1034-1.
163. Treas. Reg. §§ 1.1034-1(b)(7), 1.1034-1(c)(4)(i); I.R.C. § 121.
164. Treas. Reg. § 1.217-2(b)(2)(i); Treas. Reg. §1.217-2(b)(7)(ii).
165. Id.
166. Id.
167. I.R.C. § 1034(a). Effective for sales or exchanges occurring after May 6, 1997, I.R.C. § 1034 is repealed and nonrecognition provisions are found in an
amended I.R.C. § 121, under the Taxpayer Relief Act of 1997, 105 P.L. 34, § 312.
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law determines the date of the sale.168 If the construction of the new residence has begun before the sale of the old residence, only
those construction costs that were incurred within the applicable statutory period are considered to be costs of the new purchase.169
Accordingly only those costs of improvements and reconstruction that are made within the applicable time period are considered
costs of purchase.170 The cost of the new residence to the taxpayer is its basis, unless some gain from the sale of the old residence has
not been recognized; in that case, the basis for the new residence is reduced by the amount of the unrecognized gain.171 If the real
property that is obtained is only partially used as a residence, then appropriate allocations of costs and gains must be made.172
The United States Tax Court has interpreted the term “principal residence” to mean the primary dwelling or house that a taxpayer
occupied as its principal residence.173 This interpretation was then used to disallow the petitioning couple from excluding gains made
on the sale of the home they had recently built on the tract of land the husband had owned since 1984, notwithstanding the fact that
the petitioning couple had lived in another house situated on the same lot for the requisite amount of time. By tearing that dwelling
down, building another in its place which did not share the same dimensions or foundation as the previous home, and then not living
in the newly constructed home on the same lot for the required two year period, the couple was disqualified from excepting recognized
gains on the property from income taxes.
In order to qualify for this nonrecognition treatment, the taxpayer who sells the old residence must be the same taxpayer who
buys the new residence, unless one of the parties is the taxpayer’s spouse. Married taxpayers may sell a residence which one of them
holds solely or which they hold in concurrent ownership, and the married taxpayers may also acquire the new property individually or
in concurrent ownership if the proper consent has been filed with the Internal Revenue Service.174 Except for certain grantor trusts, a
trust does not usually qualify for the benefit of the nonrecognition provisions.175
Other rules relate to the reporting of recognized gain on installment sales176 and limit or defer the recognition of gain when property
is reacquired in order to satisfy indebtedness.177
In installment sales, a seller who receives at least one payment in the year after the year of the sale may recognize gain but not
loss.178 Thus, the income recognized in the year it is received is that “proportion of the payments received in that year which the gross
profit (realized or to be realized when the payment is completed) bears to the total contract price.”179
§ 15.02(c). State Income Taxation of Real Property Interests.
All of the considerations and complexities of the federal income taxation of real property interests are incorporated in Utah’s
income taxation of real property interests. In Utah, state taxable income for a resident individual means the taxpayer’s adjusted gross
income as defined by Utah Code § 59-10-103, with the additions and subtractions required by Utah Code § 59-10-114 and the
adjustments required by Utah Code § 59-10-115.180

168. Awalt v. Commissioner, 52 T.C.M. (CCH) 1468 (1987).
169. Elam v. Commissioner, 58 T.C. 238 (1972), aff’d, 477 F.2d 1333 (6th Cir. 1973).
170. I.R.C. § 1034(c)(2); Treas. Reg. § 1.1034-1(c)(4)(ii); Rev. Rul. 78-147, 1978-1 C.B. 261; Rev. Rul. 55-90, 1955-1 C.B. 348; Kern v. Granquist, 291 F.2d 29
(9th Cir. 1961); Shaw v. Commissioner, 69 T.C. 1034 (1978). Effective for sales or exchanges occurring after May 6, 1997, I.R.C. § 1034 is repealed and
nonrecognition provisions are found in an amended I.R.C. § 121, under the Taxpayer Relief Act of 1997, 105 P.L. 34, § 312.
171. I.R.C. § 1034(e); Treas. Reg. §§ 1.1034-1(a), 1.1034-1(e)(1). Effective for sales or exchanges occurring after May 6, 1997, I.R.C. § 1034 is repealed and
nonrecognition provisions are found in an amended I.R.C. § 121, under the Taxpayer Relief Act of 1997, 105 P.L. 34, § 312.
172. Treas. Reg. § 1.1034-1(c)(3)(ii).
173. Gates v. Commissioner, 2010 U.S. Tax Ct. LEXIS 18 (2010).
174. I.R.C. § 121. If one spouse dies after the old residence is sold but before a new residence is acquired, non-recognition treatment is accorded the surviving
spouse who acquires the new residence within the standard time limitation. See also Debough v. Shulman, 799 F.3d 1210 (8th Cir. 2015).
175. I.R.C. §§ 673-677; Rev. Rul. 66-159, 1966-1 C.B. 162; Rev. Rul. 54-583, 1954-2 C.B. 158; Mitchell v. United States, 79-2 U.S.T.C. ¶ 9667 (CCH), 44
A.F.T.R.2d (P-H) ¶ 79-5734 (C.D. Cal. 1979).
176. I.R.C. § 453.
177. Id. § 1038.
178. Id. § 453(b)(1).
179. I.R.C. § 453(c).
180. Utah Code §§ 59-10-103, -114, -115.
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§ 15.03. Federal Estate Taxation and Utah Inheritance Taxation of Real Property Interests.
§ 15.03(a). Federal Estate Taxation of Real Property Interests.
No special federal estate tax rules apply to real property; the same rules apply to both real and personal property. It also does not
matter whether a decedent’s estate is submitted to probate or not; the estate tax may be imposed on property whether or not it has
been probated. Not all property of the decedent is subject to federal estate tax. The estate must determine what property is subject
to estate tax by first determining the gross estate and then reducing that amount by various deductions.
The gross estate, for federal estate tax purposes, consists of “the value of all property to the extent of the interest therein of the
decedent at the time of his death.”181 Even property with conditional or limited ownership by the decedent is included in this definition,
e.g., property transferred with a retained life estate,182 property transferred at death,183 and property transferred with a retained
power to alter, amend, or revoke.184 Property that was held by the decedent in joint tenancy is included in the estate to the extent of
the value the decedent contributed to its acquisition or improvement.185 In order to discourage certain transfers to avoid the estate
tax, federal estate tax law includes within the decedent’s gross estate the value of property interests transferred by the decedent
within three years of the decedent’s death.186
Once the gross estate has been calculated, that amount may be reduced by certain expenses; the resulting amount is the “taxable
estate.” The expenses usually deducted from the amount of the gross estate include funeral and estate administration expenses,187
the amounts of valid claims against the estate,188 the amounts of mortgages and other indebtedness relating to the property in the
gross estate, marital property settlement amounts,189 losses,190 charitable contributions,191 and bequests to the surviving spouse.192
Both the value of the gross estate and the value of the taxable estate (which is the amount of the gross estate less the amount of
qualified deductions), are determined as of the date of the decedent’s death.193
Most simple estates do not require the filing of an estate tax return. A filing is required for estates with combined assets and prior
taxable gifts exceeding $1,500,000 in 2004 – 2005; $2,000,000 in 2006 – 2008; $3,500,00 for decedents dying in 2009; $5,000,000 for
descendants dying in 2010 and 2011, with special rules for those dying in 2010, $5,120,000 in 2012, $5,250,000 in 2013, $5,340,000
in 2014, $5,430,000 in 2015, $5,450,000 in 2016, $5,490,000 in 2017, $11,180,000 in 2018, $11,400,000 in 2019, and $11,580,000 in
2020. The exclusion continues to increase with inflation.194
This unified credit is a credit that is also shared under the rules for the federal gift tax. The credit is “unified” in the sense that if any
of the credit has been used to excuse payment of gift tax during the decedent’s lifetime, then to that extent the credit is not available
against the decedent’s estate’s federal estate tax liability.
In addition to the unified credit, other credits available under the federal estate tax rules are credits for state death taxes,195 for

181. I.R.C. § 2033.
182. Id. § 2036.
183. Id. § 2037.
184. Id. § 2038.
185. Id. § 2040.
186. Id. § 2035(a).
187. Id. § 2053(a).
188. Id.
189. Id. §§ 2034, 2053(a).
190. Id. § 2054.
191. Id. § 2055.
192. Id. § 2056.
193. Id. §§ 2031, 2032; Estate of McMorris v. Commissioner, 243 F.3d 1254 (10th Cir. 2001) (unpaid income taxes incurred by decedent prior to death may
be deducted as a claim against decedent’s estate); O’Neal v. U.S., 258 F.3d 1265 (11th Cir. 2001) (deduction for reimbursement of gift tax was estimated as the
amount of the liability at the time of decedent’s death).
194 See IRS Publication 559.
195. I.R.C. § 2011. Does not apply to the estates of decedents dying after December 31, 2004.
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federal gift taxes,196 for taxes on prior transfers,197 and for foreign death taxes.198
A special estate tax lien attaches to all the property included in the decedent’s gross estate as of the date of decedent’s death.199
This lien comes into existence immediately upon the death of the decedent, and exists without assessment, demand or determination
of the tax. Even though the lien is not normally filed, foreclosure of the lien may be enforced even against parties who purchase the
property without knowledge of the lien.200 Rather than be saddled with such a lien, an executor may apply for a special lien on property
that will suffice to pay for the taxes and the interest connected with the estate and which payment would then release the executor
from personal liability.201 In addition to the special estate tax lien, a general lien for other taxes is imposed upon the property of any
person liable for tax.202
§ 15.03(b). Utah Inheritance Taxation of Real Property Interests.
Utah imposes a tax on the transfer of the taxable estate (including real property located in Utah) of every resident and of every
nonresident whose taxable estate includes property located in Utah.203 The tax is based on the amount of the federal credit for estate
taxes.204
§ 15.04. Federal Gift Taxation of Real Property.
Certain gifts of real property made by a taxpayer are subject to the federal gift tax.205 From this liability for gift taxation, a taxpayer
may exclude up to $15,000 of taxable gifts per donee per year, when the gifts are of present interests in property.206 If the taxpayer’s
spouse joins in making the gift, the exclusion is doubled to $30,000 per donee per year.207 Also excluded from liability for gift tax are
all amounts paid for tuition on behalf of a donee to an educational institution, or amounts paid for medical services on behalf of a
donee to a health care provider.208 Additional exclusions apply to donative transfers between spouses, if the parties are married at
the time of the gift, if the donor is a citizen or resident of the United States, and if the interest donated is not subject to termination
upon the passage of time or upon the occurrence of particular circumstances or events.209
The same tax rate in effect for the federal estate tax is also in effect for the federal gift tax.210 Once the property subject to federal
gift tax has been determined, and the federal gift tax rate has been applied, the gift tax is established and then the taxpayer may offset
against that gift tax any available credits, including the unified credit referred to in the discussion on federal estate tax. The gift tax is
paid and the gift tax return must be filed, if required at all, annually and not later than April 15.211 A gift tax return is required for any
year in which a gift is made other than those covered by the annual exclusion or by the exclusion of gifts for educational and medical
purposes.212
196. Id. § 2012.
197. Id. § 2013.
198. Id. § 2014.
199. Id. § 6324.
200. T.K.B. International, Inc. v. U.S., 995 F.2d 1460 (9th Cir. 1993); United States v. Vohland, 675 F.2d 1071 (9th Cir. 1982).
201. I.R.C. § 6324A.
202. Id. § 6321
203. Utah Code §§ 59-11-103 and -104.
204. Utah Code §§ 59-11-103(1), 59-11-104(2), 59-11-102(2).
205. I.R.C. § 2503.
206. Id. § 2503(b).
207. Id.
208. I.R.C. §2503(e).
209. Id. §§ 2523, 2056(b)(7).
210. Id. § 2001.
211. Id. § 6075(b)(1); U.S. v. Botefuhr, 309 F.3d 1263 (10th Cir. 2002) (even if the I.R.S. cannot enforce the federal gift tax claim against a donor after the 10year statutory period, the donee may still be liable).
212. Id. § 6019.
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Utah imposes no tax on gifts, including gifts of real property interests.
§ 15.05. Federal Taxation of Entities That Own Real Estate.
§ 15.05(a). Corporations.
Corporations may own real estate and may be taxed as realty-owning entities. Corporations are subject to some special rules for
determining taxable income and are also subject to a separate tax rate structure.213 An entity is treated as a corporation for federal
tax purposes if its organization exhibits most of the characteristics of corporations, including the presence of associates, the pursuit
of business, the division of profits, continuity, centralized management, limited liability, and transferability of interests.214 For tax
purposes, corporate entities may consist of associations, joint stock companies, and insurance companies.215
Under some circumstances, smaller corporations may elect not to be taxed as corporations. These entities are known as small
business corporations or sub-chapter S corporations, and rather than being taxed as corporations, they are treated as conduits of
income, loss deductions, and credits for the individual shareholders.216
Regulations under “Classification of organizations for tax purposes” in Internal Revenue Regulations §§ 301.7701-1 to -3. These
“check-the-box” rules automatically classify certain organizations as corporations, and others may choose their classification.217 A
business entity — any entity not classified as a trust — with only a single member is classified as a corporation or treated as an entity
not separated from its owner, such as a sole proprietorship, or a branch or division of the owners. A business entity with two or more
members can be classified as either a corporation or a partnership.
§ 15.05(b). Partnerships.
Partnerships as entities are not taxable, but they are required to report information relating to tax liability, which information may
then be used to establish tax liability of partners for their partnership activities. A partnership tends to be a catch-all entity, a label
attached to an entity which is not a corporation, an estate, or a trust.218 Partnerships are treated as conduits for the income, losses,
deductions, and credits of individual partners. Thus, the income items and deductions generated by partnership activities are included
by partners in their individual tax returns in accordance with their respective partnership or distributed shares.219Accordingly, a partner
may claim a loss deduction relating to partnership activities only up to the amount of the adjusted basis of the partner’s interest in
the partnership.220 These principles apply to limited partnerships as well as to general partnerships.221
§ 15.05(c). Trusts.
Trusts may also own property, although the form of ownership usually involves title in the name of the trustee, who then holds the
property for passive beneficiaries. Such trusts are entities subject to taxation, but any taxable income of such a trust is reduced by
deductions for distributions of income to beneficiaries.222
If a trust has been created for the purpose of carrying on a business, and the trustees are active managers of the business, the trust
may be considered a business trust and subject to tax treatment as a corporation.223 In the context of owning real property, a real
213. Id. § 11.
214. Treas. Reg. § 301.7701-2(a); Todd’s Disc. Drugs, Inc. v. United States, 91 A.F.T.R.2d (RIA) 2571 (W.D. Tenn. 2003) (the plaintiff’s business was not a
partnership because it met the requirements of an association which was subject to the same tax as a corporation).
215. I.R.C. § 7701(a)(3).
216. Id. § 11; St. Charles Inv. Co. v. Commissioner, 232 F.3d 773 (10th Cir. 2000) (passive activity losses (PAL) from years in which taxpayer had been C
corporation could be carried forward to year in which it became S corporation); Gitlitz v. Commissioner, 182 F.3d 1143 (10th Cir. 1999) rev’d 531 U.S. 206 (2001),
vacated __ F.3d __, 2001 U.S. App. LEXIS 4919 (10th Cir. Mar. 26, 2001) (discharge of indebtedness is available for “pass-through” to shareholders of S corporation
before reduction of S corporation’s tax attributes).
217. Littriello v. United States, No. 3:04CV-143-H, 2005 U.S. Dist. LEXIS 9813 (W.D. Ky. May 18, 2005) (finding that the check-the-box regulations are a valid
and reasonable response to the changes in the state law industry of business formation).
218. Id. § 761.
219. Id. § 701.
220. Id. § 704; Treas. Reg. § 1.704-1(d); United States v. Worman, 210 F.3d 391 (10th Cir. 2000) (when a taxpayer was listed as partner only so he could take
advantage of unused tax advantages, he was deemed not a valid partner).
221. Larson v. Commissioner, 66 T.C. 159 (1976), acq., 1979-2 C.B. 1.
222. I.R.C. §§ 651, 661.
223. Treas. Reg. § 301.7701-4.
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estate investment trust would normally be taxable as a corporation, but may avoid the so-called “double tax” on corporations by
deducting any amount distributed to the investors as dividends.224
§ 15.05(d). Limited Liability Companies (LLC).
The limited liability company (LLC), an entity that offers limitation on liability to its members, is taxed as a partnership. To qualify
to be taxed as a partnership, the LLC must have not more than two of the following characteristics of a corporation; continuity, limited
liability, free transferability of interests, and centralized management. In some LLC’s a member is able to receive a property distribution
with no tax liability on either the member or on the LLC.225 An LLC can also offer greater flexibility in allocating gains, losses, deductions,
and credits. LLC’s have no shareholder restrictions, and the basis of each membership is tied to the member’s share of LLC debt, which
may increase the opportunity for the member to deduct losses.226
§ 15.06. Federal Taxation of Foreign Ownership in U.S. Real Property.
The Foreign Investment in Real Property Tax Act (FIRPTA) of 1980 was passed to prevent foreign investors in American real property
from avoiding most taxable gains from transfer of property.227 FIRPTA governs real property transactions occurring after June 18, 1980.
The general approach of FIRPTA is to subject foreign investors in real property to the same tax rules that would apply if the transactions
were conducted by a domestic trade or business. To certain transactions, FIRPTA also attaches a special minimum tax which is the
lesser of the individual’s alternative minimum taxable income,228 or the individual’s net United States property gain for the taxable
year.229 FIRPTA imposes additional withholding and reporting requirements for transactions conducted by foreign entities.
FIRPTA applies to transactions in foreign-held American real property interests, including those interests that are owned directly
by a taxpayer or owned by a United States real property holding corporation.230 An ordinary corporation is deemed to be a holding
corporation if the fair market value of its American real property interests is one-half or more of all the corporation’s real property
interests and its assets are used in a trade or business.
Real property interests here included are fee ownership and co-ownership of land or improvements thereon, leaseholds of land or
improvements thereon, options to acquire land or improvements thereon either a fee or leasehold interest, and related personal
property.231
When a foreign investor directly disposes of an American real property interest, the investor is taxed for the value received as if
the investor were connected with an American trade or business.
The property interest subject to that tax may include stock in the United States real property holding corporation. If any of those
taxable interests are held by partnerships, trusts, or estates, the tax is to be apportioned among the beneficial owners or those
business associations when those respective interests are distributed.232 If the foreign investor is also a non-resident alien, a special
alternative minimum tax applies to the lesser of the taxpayer’s alternative minimum taxable income or to the gain from American real
property for the taxable year.233 The foreign investor subject to the FIRPTA tax is also entitled to the benefits of any applicable
nonrecognition provision for exchanges of American property interests, unless those interests, if sold, would not be subject to
taxation.234
After 1984, FIRPTA overrides the terms of any American tax treaties exempting foreign investors from taxation of gain from
transactions involving American real property interests.235 Any foreign company affected by the overriding of these treaties may elect
224. I.R.C. §§ 856-858.
225. I.R.C. §§ 731(a), 737(a); Schmidt v. State Tax Commission, 980 P.2d 690 (Utah 1999) (property owner appealed a property valuation, claiming that the
property was worth nothing because of contamination).
226 Utah Revised Uniform Limited Liability Company Act; Utah Code § 48-3a-101 to -1405
227. 26 U.S.C. § 897.
228 As defined by 26 U.S.C. § 55(b)(1).
229 26 U.S.C. § 897(2).
230. I.R.C. §§ 897(c)(1)(A)(ii), 1445, 6039C.
231. I.R.C. § 897(c)(6)(A), (B).
232. Id. § 897(c)(4)(B).
233. Id. § 897(a)(2)(A).
234. Id. § 897(e). Normally, the I.R.S. will not issue rulings or letters concerning the application of nonrecognition provisions unless the matters are governed
by I.R.C. § 897(e)(1). Rev. Proc. 87-6, 1987-1 C.B. 541 (superseded by Rev. Proc. 98-7 (1998)).
235. 96 P.L. 499.
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to be treated as a domestic company for purposes of FIRPTA.236
FIRPTA also imposes certain withholding requirements, so that the transferee of an American real property interest which has been
conveyed by a foreign taxpayer must deduct and withhold 15% of the amount realized on the transaction, unless otherwise exempt.237
Exceptions: (1) if the transferor gives an affidavit along with the transferor’s United States tax identification number stating that the
transferor is not a foreign person;238 (2) if the interest disposed of is in a domestic corporation, and the corporation provides an
affidavit stating that it is not and has not been a United States real property holding corporation during a specified period of time;239
(3) if the transferee obtains from the Secretary of the Treasury a qualifying statement to the effect that the transferor is tax exempt,
has paid the tax, or has provided adequate security for the tax;240 (4) if the property being sold is a residence which is to be used as a
residence and the amount realized is under $300,000;241 and (5) if the transaction includes stock regularly traded on an established
securities market.242
The trustee or executor of an American partnership, trust, or estate must withhold 21% of the gain realized by a foreign person
who is a partner or beneficiary of an American partnership, trust, or estate.243 More comprehensive withholding requirements have
generally replaced most of the older reporting requirements under FIRPTA. Only those foreign persons holding direct investments in
American real property are required to submit an information return.244 This requirement is applied to foreign persons not engaged
in an American trade or business during the tax year and whose domestic property interests are valued at $50,000 or more.245
§ 15.07. Property Tax in Utah.
§ 15.07(a). Property Subject to Taxation.
The basic law of property taxation in Utah is succinctly stated in one sentence in the state constitution:
(1) All tangible property in the state, not exempt under the laws of the United States, or under this Constitution, shall be
taxed at a uniform and equal rate in proportion to its value, to be ascertained as provided by law.246
Because the state constitutional provision is not self-executing, additional extensive legislation has been enacted to carry out the
constitutional rules for taxing property. Utah’s Property Tax Act, adopted in 1987 and since amended almost annually, implements the details
of property taxation in Utah. “Property” is defined as “property that is subject to assessment and taxation according to its value,”247 but does
not include intangible property.248 “Real estate or property” is defined as:
(a) the possession of, claim to, ownership of, or right to the possession of land;

236. I.R.C. § 897(i). If a foreign corporation converts to a domestic corporation under state law, nonrecognition treatment may still depend on compliance
with I.R.C. §§ 897 and 367(b). Rev. Proc. 99-7.
237. I.R.C. § 1445(a).
238. Id. § 1445(b)(2).
239. Id. § 1445(b)(3).
240. Id. § 1445(b)(4).
241. Id. § 1445(b)(5).
242. Id. § 1445(b)(6). Stock regularly traded on an established securities market is treated as a U.S. property interest only if the stockholder holds more than
five percent of that class of stock. I.R.C. § 897(c)(3).
243. I.R.C. § 1445(e)(1).
244. Id. § 6039C(a).
245. Id. § 6039C(b).
246. Utah Const. art. XIII, § 2(1); Alliant Techsystems, Inc. v. Salt Lake County Bd. of Equalization, 110 P.3d 691 (Utah 2005) (by refusing to settle on a fair
market value determination, a settlement agreement between a taxpayer and the Board of Equalization eliminated the common denominator necessary for
taxation in Utah and therefore interfered with the taxpayer’s ability to pay a tax in proportion to the value of its tangible property); ABCO Enterprises v. Utah
State Tax Commission, 211 P.3d 382 (Utah 2009) (a state law provision assessing a privilege tax on a leasehold interest at the same rate a fee simple interest
would be assessed does not violate the constitutional requirement of uniform operation of laws).
247. Utah Code § 59-2-102(31)(a).
248. Utah Code § 59-2-102(31)(b); Utah Railway Co. v. Utah State Tax Comm’n, 5 P.3d 652 (Utah 2000) (remand required as to whether tax commission
methodologies violated proscription against taxation of intangibles); Beaver County v. WilTel, Inc., 995 P.2d 602 (Utah 2000) (terms “intangible property,”
“intangible asset,” and “intangibles” are synonymous, and all intangibles are tax-exempt); Salt Lake City Southern R. Co., Inc. v. Utah State Tax Comm’n, 987 P.2d
594 (Utah 1999) (easement to use railroad’s right of way was “tangible property” subject to taxation).
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(b) all mines, minerals, and quarries in and under the land, all timber belonging to individuals or corporations growing or being on
the lands of this state or the United States, and all rights and privileges appertaining to these; and
(c) improvements.249
“Residential property” in the act means “any property used for residential purposes as a primary residence. It does not include
property used for transient residential use or condominiums used in rental pools.”250
§ 15.07(b). Property Exempt From Taxation.
The Utah Constitution requires that the following property be exempt from property tax:
(1) The following are exempt from property tax:
(a)
(b)
(c)
(d)
(e)
(f)
(g)
(h)
(i)

property owned by the State;
property owned by a public library;
property owned by a school district;
property owned by a political subdivision of the State, other than a school district, and located within the political
subdivision;
property owned by a political subdivision of the State, other than a school district, and located outside the political
subdivision unless the Legislature by statute authorizes the property tax on that property;
property owned by a nonprofit entity used exclusively for religious, charitable, or educational purposes;
places of burial not held or used for private or corporate benefit;
farm equipment and farm machinery as defined by statute; and
water rights, reservoirs, pumping plants, ditches, canals, pipes, flumes, power plants, and transmission lines to the extent
owned and used by an individual or corporation to irrigate land that is:
(i) within the State; and
(ii) owned by the individual or corporation, or by an individual member of the corporation.251

Other constitutional tax exemptions related to real property that may be applied as determined by the Legislature include property
used for generation and transmission of electrical power for pumping water to irrigate lands in the State;252 taxes of the poor remitted
or abated;253 up to 45% of the fair market value of residential property, as determined by the legislature;254 and property owned by
certain disabled military veterans and their surviving spouses and minor orphans.255
To carry out the constitutional mandate exempting certain property from property taxation, the legislature has enacted the
following statutory exemptions, which may be claimed by individual taxpayers who owned the property on January 1 of the year the
exemption is claimed:256
The following property is exempt from taxation:
(a) property exempt under the laws of the United States;
(b) property of the state, school districts, and public libraries;
(c) property of counties, cities, towns, special districts, and all other political subdivisions of the state, except as provided in Title
11, Chapter 13, the Interlocal Cooperation Act;
(d) property owned by a nonprofit entity which is used exclusively for religious, charitable, or educational purposes;
(e) places of burial not held or used for private or corporate benefit
(f) farm equipment and machinery;
249. Utah Code § 59-2-102(34); In re West Side Property Assoc., 13 P.3d 168 (Utah 2000) (land and improvements recognized as separate constituents
subject to separate tax assessment).
250. Utah Code § 59-2-102(29).
251. Utah Const. art. XIII, § 3(1). An exemption is afforded to entities that own a water distribution system providing water for irrigating lands, and “irrigating
lands” encompasses all artificial watering of lands, even if not for agricultural purposes. Summit Water Distribution Co. v. Utah State Tax Commission, 2011 UT
43, 259 P.3d 1055 (Utah 2011).
252. Utah Const. art. XIII, § 3(2)(a)(iii).
253. Utah Const. art. XIII, § 3(4).
254. Utah Const. art. XIII, § 3(2)(a)(iv).
255. Utah Const. art. XIII, § 3(3). See also Utah Code § 59-2-1104, conferring a property tax exemption on military personnel.
256. Utah Code § 59-2-1101(2). If the exemption claimant is a governmental entity, “the entity shall collect and pay a proportional tax based upon the length
of time that the property was not owned by the entity.” Id.
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(g) a high tunnel as defined by Utah Code § 10-9a-525
(h) intangible property; and
(i) the ownership interest of an out-of-state public agency.257
These rather straightforward and limited categories of exemptions have still required some judicial interpretation. For instance, if
charitable or religious property is used only minimally during the year for charitable or religious purposes, the exemption may be
denied.258 Property used for a charitable hospital may be exempted from taxation even while the hospital is under construction.259
Protracted battles over whether a particular use of property is exclusively charitable have led to detailed judicial tests,260 summarized
as follows:
(1) whether the stated purpose of the entity is to provide a significant service to others without immediate expectation of material
reward;
(2) whether the entity is supported, and to what extent, by donations and gifts;
(3) whether the recipients of the “charity” are required to pay for the assistance received, in whole or in part;
(4) whether the income received from all sources (gifts, donations, and payment from recipients) produces a “profit” to the entity
in the sense that the income exceeds operating and long-term maintenance expenses;
(5) whether the beneficiaries of the “charity” are restricted or unrestricted and, if restricted, whether the restriction bears a
reasonable relationship to the entity’s charitable purpose; and
(6) whether dividends or some other form of financial benefit, or assets upon dissolution, are available to private interests, and
whether the entity is organized and operated so that any commercial activities are subordinate or incidental to charitable
ones.261
According to the Utah privilege tax statute, a taxpaying entity may be taxed on the privilege of using or possessing property whose owner
is exempt from property taxation. This tax is imposed only if the user has exclusive possession of that property. “Exclusive” means
exclusive as to all parties, including the owner.262
§ 15.07(c). Valuation of Property for Taxation.
All tangible263 property but residential property is assessed and taxed “at a uniform and equal rate on the basis of its fair market
value,264 as valued on January 1....”265 Residential property is assessed and taxed at 45% of its fair market value.266 The assessment is
carried out by the county assessor in each county, except for property which is required to be assessed by the state tax commission.267
County assessors are required to annually update property values, “based on a systematic review of current market data,” and “shall
complete a detailed review of property characteristics for each property at least once every five years.”268
257. Utah Code § 59-2-1101(3); see also Beaver County v. WilTel, 995 P.2d 602 (Utah 2000) (holding that property assessment for tax purposes by unitary
method bore constitutionally sufficient rational relationship to legitimate state purpose of assuring that each property was accountable for pro rata share of
burden of local government); Utah Railway Company v. Tax Commission, 5 P.3d 652 (2000), (explaining that whether a valuation methodology meets the statutory
test of excluding intangibles from valuation of property is a legal question and that the legal conclusion about the statutory propriety of a particular property
valuation must be premised on the feasibility of separating tangible from intangible property and balanced against the accuracy with which any given calculation
methodology captures the fair market value of the property).
258. See, e.g., Episcopal Church v. Utah State Tax Commission, 919 P.2d 556 (Utah 1996).
259. Utah County ex rel. County Board of Equalization v. Intermountain Health Care, Inc., 725 P.2d 1357 (Utah 1986).
260. Yorgason v. County Board of Equalization, 714 P.2d 653 (Utah 1986); Utah County ex rel. County Board of Equalization v. Intermountain Health Care,
Inc., 709 P.2d 265 (Utah 1985) (nonprofit hospitals were found to be not exclusively for charitable purposes and thus not entitled to exemption).
261. Yorgason v. County Board of Equalization, 714 P.2d 653 (Utah 1986) (announcing “material reciprocity” test for determining whether a housing complex
for elderly persons qualifies for a charitable use exemption); Salt Lake County v. Tax Commission, 658 P.2d 1192 (Utah 1983) (labor union’s building was not tax
exempt, because the union’s primary purpose was to benefit union members, which did not constitute an exclusively charitable use of the building).
262. Alliant Techsystems, Inc. v. Salt Lake County Board of Equalization, 270 P.3d 441 (Utah 2012); Alliant Techsystems, Inc. v. Salt Lake County Board of
Equalization, 363 P.3d 530 (Utah Ct. App. 2015).
263. Salt Lake City Southern R. Co., Inc. v. Utah Tax Comm’n, 987 P.2d 594 (Utah 1999) (railroad easement constituted tangible property for taxation
purposes).
264. Fair market value is the amount at which property would change hands between willing buyers and sellers, neither being under compulsion, and both
having reasonable knowledge of facts (Utah Code § 59-2-102).
265. Utah Code § 59-2-103(1).
266. Utah Code § 59-2-103(2).
267. Utah Code § 59-2-301.
268. Utah Code § 59-2-303.1.
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Some property is assessed each year before May 1 by the state tax commission at 100% of fair market value; types of real property
included in this special assessment provision include property of public utilities, property of an airline, air charter service, and air
contract service, geothermal fluids and resources, certain mines and mining claims along with machinery and improvements.269
Owners or operators of certain properties situated in more than one county of the state are required to submit to the tax commission
a detailed statement of the property on or before March 1 of each year.270 Special provisions for assessments of mines are in effect.271
Under Utah’s Farmland Assessment Act, land of at least five contiguous acres in extent and actively devoted to agricultural use,
and if certain other requirements are met, may be assessed at its value for agricultural use. If it is taken out of agricultural use, a
rollback tax recapturing all the taxes saved under farmland assessment may be imposed and collected.272
If one owns a mobile home and the real property to which it is permanently affixed, the mobile home may be assessed and taxed
as an improvement to real property, if the owner files an affidavit of affixture. The affidavit should also be presented to the Motor
Vehicle Division so the mobile home will no longer be taxed as a vehicle.273
Special statutory rules are applied for assessing real property that is made subject to a conservation easement.274
County assessors are directed by statute to consider whether a threatened or endangered species is present on any portion of the
property being assessed for determination of fair market value. Such circumstances may impact the functionality of the property, the
ability to use the property and property rights.275 County assessors are also required to “consider as part of the determination of the
fair market value [of the property] whether [the] property has diminished productive value.”276
In assessing common areas in a condominium or a community association, county assessors consider factors relating to the
property and neighboring property that affect the fair market value of the property being assessed. The factors include: (a) value
transferred to neighboring property because the property is a common area facility, (b) practical and legal restrictions on development
because of the common area, (c) the absence of neighboring property similarly situated as common area or facility as a basis for
comparing property values, and (d) all other factors that might be relevant.277
§ 15.07(d). Valuation Equalization, Revisions, Appeals, and Relief.
Property taxpayers may apply for adjustment of taxation because of inequality or unfairness when compared with others’
assessments or the bases of valuation by participating in hearings before the board of equalization. In each county, the “county
legislative body is the county board of equalization and the county auditor is the clerk of the county board of equalization.”278 The
board has the power to increase or decrease any assessed tax value;279 extensive provisions for the procedure of appeal to the boards
of equalization are set forth in Utah statutes.280 If, after equalization hearings and decision, the taxpayer is still dissatisfied, the
taxpayer may appeal the decision to the same equalization board. If the outcome of the appeals process is still unsatisfactory, the
taxpayer may appeal to the state tax commission.281 Judicial review of tax commission determinations is available.282

269. Utah Code § 59-2-201.
270. Utah Code § 59-2-202.
271. Utah Code §§ 59-2-205, -207 to -211.
272. Utah Code §§ 59-2-501 to -515; County Bd. of Equalization of Wasatch Co. v. Stichting Mayflower Recreational Fonds, 6 P.3d 559 (Utah 2000) (three
parcels of land assessed as single unit actively devoted to agricultural use). Utah Code § 59-2-506 amends farmland assessment qualification provisions and
removes the rollback tax requirement provisions when a mineral rights owner exercises the right to extract minerals.
273. Utah Code §§ 70D-2-102, -104.
274. Utah Code §§ 57-18-4, 59-2-301.1.
275. Utah Code § 59-2-301.5.
276. Utah Code §59-2-301.6.
277 Id.
278. Utah Code § 59-2-1001.
279. Utah Code § 59-2-1003. See also A.E., Inc. v. Summit County Commission, 35 P.3d 1153 (Utah App. 2001) (plaintiff resided continually at place of business
but was not afforded residential exemption because of his failure to apply for it in timely manner)
280. Utah Code §§ 59-2-1001 to -1011.
281. Utah Code §§ 59-2-1004, -1006; Woodbury Amsource, Inc. v. Salt Lake County, 73 P.3d 362 (Utah 2003) (Utah Supreme Court affirmed the dismissal of
a property tax refund claim because the claim was not properly filed according to procedures in Utah Code § 59-2-1004 (2000)).
282. Utah Code § 59-1-601 to 59-1-611; Schmidt v. Utah State Tax Comm’n, 980 P.2d 690 (Utah 1999) (court held that substantial evidence supported
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The state has in effect a so-called Taxpayer Bill of Rights, whose provisions may be generally described as follows:
Written information shall be prepared in “clear, nontechnical language”; taxpayers shall be notified of the availability of
a written statement of the taxpayer’s rights and obligations; notifications of taxes and penalties shall also give notification
of the procedure to obtain more detailed information.
Guidelines for audit interviews are given.
Penalties may be waived if the penalties are attributable to incorrect written advice from the commission.
Installment payment arrangements can be made.
Taxpayer suits against the commission and its employees are authorized.283
Utah statutes also set forth rules authorizing tax relief for certain elderly taxpayers.284
§ 15.07(e). Rate of Tax.
The state legislature is required by law to provide for “an annual tax sufficient, with other revenues, to defray the estimated
ordinary expenses of the state for each fiscal year,”285 and to pay the principal and interest of the state debt “within twenty years after
the final passage of the statute creating the debt.”286
§ 15.07(f). Tax Collection; Delinquencies; Redemption; Tax and Foreclosure Sales.
The county treasurer is required to furnish each property taxpayer a notice of the taxes due,287 and taxes are delinquent if unpaid
after November 30.288 For “any property on which a [prior] property tax delinquency [already] exists, the treasurer shall stamp on the
notice ‘Prior taxes are delinquent on this parcel.’”289
The seriousness of property tax collection procedures is punctuated by the initial statutory provisions outlining collection
procedures:
Every tax has the effect of a judgment against the person, and every lien created by this title has the force and effect of
an execution duly levied against all personal property of the delinquent. The judgment is not satisfied nor the lien
removed until the taxes are paid or the property sold for the payment of the judgment or lien.290
“An unpaid tax ... is a lien upon the owner’s real property as of noon of January 1 each year.”291 With respect to real property,
A tax upon real property is a lien against the property assessed. A tax due upon improvements upon real property
assessed to a person other than the owner of the real property is a lien upon the property and improvements. These
liens attach as of January 1 of each year.292
A county is statutorily prohibited from reassigning a tax lien.293
A taxpayer who believes the tax imposed is illegal may obtain an injunction against the collection of the tax,294 or pay the tax under
commission’s determination of assessed value by valuing contaminated land at zero and home at its value-in-use); Beaver County v. Property Tax Div. of Utah
State Tax Comm’n, 128 P.3d 1187 (Utah 2006) (escaped tax assessment voided by the Utah Supreme Court as untimely).
283. Utah Code §§ 59-1-1001 to -1006.
284. Utah Code §§ 59-2-1201 to -1220.
285. Utah Const. art. XIII, § 5(1).
286. Utah Const. art. XIII, § 5(3)(b).
287. Utah Code § 59-2-1317(2).
288. Utah Code § 59-2-1331(1).
289. Utah Code § 59-2-1317(4).
290. Utah Code § 59-2-1301. This provision does not create a lien on the real property of the owner of the assessed personal property. Crystal Car Line v.
State Tax Commission, 174 P.2d 984 (Utah 1946).
291. Utah Code § 59-2-1302(2)(a).
292. Utah Code § 59-2-1325. This section also applies to leasehold improvements. Crossroads Plaza Association v. Pratt, 912 P.2d 961 (Utah 1996).
293. Utah Code §17-50-337.
294. Utah Code §§ 59-2-1326, -1329.
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protest.295 The county assessor is directed to collect the tax by seizure, or by seizure and subsequent sale, of the tax debtor’s personal
property.296
Even with taxes delinquent, property tax assessments shall proceed in subsequent years as if no delinquency existed, and “the
rights of any person purchasing the property from the county at tax sale ... are subject to the right of the county under any subsequent
assessment and of any tax notice entity.”297
A tax sale of the property shall occur “if the property has not been redeemed from its delinquent taxes by March 15 following the
lapse of four years from the date when the property tax became delinquent.”298 The tax sale shall be held in May or June “following
the lapse of four years from the date the property tax became delinquent,” and the property may be redeemed any time prior to the
tax sale.299 Adjustments and deferrals of taxes may be extended by the county if, in the judgment of the county legislative body, “the
best human interests and the interests of the state and the county are served.”300 Co-owners of property may pay their respective
shares of delinquent taxes and redeem their respective interests.301
Utah statutes give detailed instructions for tax sales of real property and the issuance of tax deeds to purchasers at tax sales.302
The tax deeds convey fee simple title, but a party holding less than a fee simple interest who has a duty to pay the taxes may not
enlarge title to the property by purchase at a tax sale.303 If the property is not purchased or redeemed, it “shall be struck off to the
county by the county auditor, ...”304 and the “fee simple title ... then vest[s] in the county.”305 One who purchases an invalid tax title
has a lien against the property for the recovery of the amount of the purchase price to the extent the county would have a lien prior
to the sale.306 The county may, in place of a tax sale, choose to foreclose its lien for delinquent taxes and conduct a foreclosure sale,
with the purchaser obtaining a certificate of sale, also subject to redemption.307
When a tax sale purchaser resells the property, legislation now limits the amount the reseller may receive as consideration for that
resale.308
A taxpayer may challenge an assessment by the Utah State Tax Commission by an administrative appeal to the Utah Supreme Court
or by de novo review in the state district court.309 Rule 15 of the Utah Rules of Appellate Procedure requires the administrative appeal
to be dismissed when the district court issues its final order in the matter.310

295. Utah Code §§ 59-2-1327, -1328; Woodbury Amsource, Inc. v. Salt Lake County, 73 P.3d 362 (Utah 2003) (if the illegality of the tax is in dispute, the
taxpayer must first pay the tax under protest before challenging the tax in court).
296. Utah Code § 59-2-1303.
297. Utah Code § 59-2-1342.
298. Utah Code § 59-2-1343; Hall v. NACM Intermountain, Inc., 988 P.2d 942 (Utah 1999) (creditor who had not docketed or recorded assignment of
judgment not entitled to notice of tax sale).
299. Utah Code § 59-2-1346.
300. Utah Code § 59-2-1347(1)(a).
301. Utah Code § 59-2-1349.
302. Utah Code §§ 59-2-1351, -1351.1.
303. Utah Code § 59-2-1351.1(9)(a) and (9)(b); Hall v. NACM Intermountain, 988 P.2d 942 (Utah 1999); Buchanan v. Hansen, 820 P.2d 908 (Utah 1991).
304. Utah Code § 59-2-1351.3(1).
305. Utah Code § 59-2-1351.3(2).
306. Utah Code § 59-2-1352.
307. Utah Code §§ 59-2-1353 to -1358.
308. Utah Code § 59-2-1351.7.
309. Utah Code § 59-1-602
310. Beaver County v. Utah State Tax Commission, 2010 UT 50, 254 P.3d 158 (Utah 2010).
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CHAPTER 16 - REAL PROPERTY ISSUES IN UTAH CIVIL PROCEDURE
§ 16.01. Introduction.
Some aspects of procedure in Utah civil litigation relate specifically to real property interests. These are discussed in this chapter.
§ 16.02. In Rem and Quasi in Rem Proceedings.
Actions in rem are intended to adjudicate rights in particular property or things, rather than impose liability or injunctive restrictions
on a party.1 A typical in rem action would seek to determine the claims of “all the world” to property located in the state and thus
within the territorial jurisdiction of the court. Probate decisions are usually considered in rem actions and, in some other states
admiralty actions involving rights in vessels and land title registration actions are also typical in rem actions. Seizures and forfeitures
under the Controlled Substances Act also fall in this category.2 The property at issue may be either tangible or intangible, such as debts
or securities.3 Even a status, such as the existence or continuance of a marriage or the custody of a child, may be the subject of an in
rem action. While a person’s interest in the property or status at issue may be adjudicated in an in rem proceeding, if the court does
not have personal jurisdiction over that person, it may not impose damages or an injunction on that person. In these typical or true in
rem actions the complaints are usually captioned in the name of the property or status, such as “In the Matter of ____________.”
Another variety of in rem action, also sometimes referred to as a quasi in rem action,4 is intended to adjudicate the interests only
of specific persons in particular property. Actions to quiet title or to foreclose a mortgage on property would fall in this category. Until
the U.S. Supreme Court decision in Shaffer v. Heitner,5 a court needed only to have jurisdiction over the property, rather than personal
jurisdiction over potential claimants, in order to render a judgment. While the complaint in such an action would name the parties
whose interests were to be adjudicated, the court could proceed to adjudicate those interests even if personal jurisdiction were not
obtained over those parties. All parties were to be given due process rights of notice and opportunity for hearing, but for out-of-state
claimants this might mean only service by mail or by publication. Thus a court in a mortgage foreclosure action could extinguish the
debtor’s interest but, without personal jurisdiction over the debtor, could not impose a deficiency judgment on the debtor. In another
type of quasi in rem proceeding the court obtains jurisdiction over assets of an absent defendant, and the plaintiff, if successful,
satisfies the claim out of the defendant’s property brought before the court.
The Shaffer decision has sharply curtailed the types of in rem or quasi in rem actions, as described in the preceding paragraph,
which determine claims of particular persons in property, by requiring that such persons have “minimum contacts” with the forum
jurisdiction in the same sense as required by exercise of “long arm” personal jurisdiction. Thus the court is now, in effect, required to
have personal jurisdiction over such persons. It is likely that the Shaffer decision will make obsolete all but “true” in rem actions, at
least in those states such as Utah with broad “long arm” jurisdiction statutes.
The so-called “true” in rem proceedings, described in the first paragraph of this section, appear not to be affected by the Shaffer
decision, because the court’s jurisdiction over the property and the purpose of the action to determine claims to that property appear
to meet “minimum contact” requirements. As stated by the Shaffer court:
[W]hen claims to the property itself are the source of the underlying controversy between the plaintiff and the defendant,
it would be unusual for the state where the property is located not to have jurisdiction. In such cases the defendant’s
claim to property located in the state would normally indicate that he expected to benefit from the state’s protection of
his interest.6
In determining how to prepare the complaint in any of these cases, it is still appropriate to describe the property in the caption of
1. Sittner v. Schriever, 22 P.3d 784 (Utah App. 2001) (judgment lien survives bankruptcy in rem, though in personam liability on debt is discharged).
2. State v. One 1980 Cadillac, 21 P.3d 212 (Utah 2001) (forfeiture did not implicate double jeopardy clause); State v. Real Property at 633 East 640 North,
Orem, Utah, 994 P.2d 1254 (Utah 2000) (forfeiture of residence was grossly disproportionate penalty for small drug operation); United States v. 1,100 Machine
Gun Receivers, 73 F. Supp. 2d 1289 (D. Utah 1999) (forfeiture proceeding is an in rem proceeding based on the legal fiction that the property itself is guilty of a
crime or is proceeds of crime); State v. Seventy Three Thousand One Hundred Thirty Dollars United States Currency, 31 P.3d 514 (Utah 2001) (the state has the
burden to prove by a preponderance of the evidence that the person violated the Act, that the person acquired the property during such conduct, and that there
is no other likely source for the property).
3. Utah Code § 70-3A-309 (owner of a mark registered with the Patent and Trademark Office may file an in rem civil action against a domain name).
4. The drafters of the Restatement of Conflicts take the position that the only true in rem proceedings are those which adjudicate claims of “all the world”
in particular property. Actions which determine interests of specific persons in specific property are considered quasi in rem. 1 Restatement of Conflicts 2d,
Introductory Note to Topic 2: Judicial Jurisdiction Over Things, pp. 190-92 (1971).
5. 433 U.S. 186, 97 S.Ct. 2569, 53 L. Ed. 2d 683 (1977).
6. 433 U.S. at 207-08.

a complaint for a true in rem action; other complaints of either quasi in rem variety should include the party names in the captions,
with the expectation that personal jurisdiction will be obtained over the defendants. The Utah civil procedure rules also provide the
following guidance for the caption of complaints in rem: “In an action in rem, unknown parties shall be designated as ‘all unknown
persons who claim any interest in the subject matter of the action.’”7
An action may begin by seizure of property in connection with which no personal defendant is named. This procedure can be employed
as part of an attachment, garnishment, or similar process. In those instances, “any service required to be made prior to the filing of an
answer, claim or appearance shall be made upon the person having custody or possession of the property at the time of its seizure.”8
The procedure for beginning an action by seizure of property would be the procedure for the garnishment, attachment, or similar
process, of which the seizure is a part.
§ 16.03. Quiet Title Actions.
Any person claiming an interest in real or personal property may bring an action against all others who claim an adverse interest in
the property, to determine the validity of such adverse claim.9 To establish a quiet title claim, the claimant must first show there is a
prima facie quiet title case. “A prima facie quiet title case has two elements: (1) title or other valid interest, to the property at issue,
and (2) a claim of an adverse estate or interest in the property.”10 Once the claimant has established its prima facie quiet title case, it
must show that the property interest is superior to the interest of the other named adverse claimants.11 Statutes governing such quiet
title actions permit a lis pendens to be filed,12 and give instructions for service of process13 and judgments,14 along with other
provisions. A quiet title action where anyone with an interest in the property should be joined differs from an unlawful detainer action,
which only removes a particular tenant from possession of the property.15

7. Utah R. Civ. P. 10(a).
8. Utah R. Civ. P. 5(a)(3).
9. Utah Code §§ 78B-6-1301 et seq.; Clark v. Smay, 110 P.3d 140 (Utah App. 2005) (quiet title action to determine ownership of a strip of land in a boundary
dispute); Mason v. Loveless, 24 P.3d 997 (Utah App. 2001) (quiet title action to establish boundary by acquiescence); Glauser Storage, L.L.C. v. Smedley, 27 P.3d
565 (Utah App. 2001) (quiet title action seeking to alter land exchange agreement); Tanner v. Carter, 20 P.3d 332 (Utah 2001) (action to quiet title to various
water rights); Nelson v. Provo City, 6 P.3d 567 (Utah App. 2000) (action to quiet title to roadway); Salt Lake City v. Silver Fork Pipeline Corp., 5 P.3d 1206 (Utah
2000) (action to quiet title to control water percolating into mine); Conder v. Hunt, 1 P.3d 558 (Utah App. 2000) (statute of limitations for fraud did not bar quiet
title action); Hi-Country Estates Homeowners Ass’n v. Bagley & Co., 996 P.2d 534 (Utah 2000) (action to quiet title to water system); Johnson v. Higley, 989 P.2d
61 (Utah App. 1999) (suit over water rights was not a quiet title action and joinder of other persons claiming interests in rights was unnecessary); American Estate
Management Corp. v. Int’l Inv. and Dev. Corp., 986 P.2d 765 (Utah App 1999) (action to quiet title to parking lot on ground of adverse possession); Anderson v.
Doms, 984 P.2d 392 (Utah App. 1999) (action challenging tax sale and seeking to quiet title to property); Potter v. Chadaz, 977 P.2d 533 (Utah App. 1999) (action
to quiet title to claimed 60-foot easement); Dunlap v. Stichting Mayflower Mt. Fonds, 76 P.3d 711 (Utah Ct. App., 2003) (granting summary judgment quieting
title to a mine in defendants because the plaintiff’s chain of title was unrecorded); Salt Lake County v. Metro West Ready Mix, Inc., 89 P.3d 155 (Utah 2004) (a
party must be a bona fide purchaser for value to carry a quiet title action according to Utah Code § 57-3-103); Kelly v. Hard Money Funding, Inc. 87 P.3d 734
(Utah App., 2004) (plaintiff must prevail in a quiet title action on the strength of plaintiff’s own claim to title, notwithstanding any weakness in the title of the
opposing party); Southwest Four Wheel Drive Ass’n v. Bureau of Land Management, 363 F.3d 1069 (10th Cir. 2004) (Plaintiff could not seek quiet title to an
easement on off-road paths, because the public does not have title in public roads); Nyman v. Anchor Development, 73 P.3d 357 (Utah 2003) (action to quiet
title in land obtained through doctrines of adverse possession and prescriptive easement); Anderson v. Wilshire Invs., L.L.C., 123 P.3d 393 (Utah 2005) (a quiet
title claim is brought by a party to determine that party’s interest in real or personal property when another party has made an adverse claim to that property”);
Weiser v. Union Pac. R.R. C., 2010 Utah LEXIS 4 (Utah 2010) (a 1935 quiet title decree was held invalid because the district court did not have authority to
circumscribe the rights under the 1870 Railroad Grant); State v. Mathis, 223 P.3d 1119 (Utah 2009) (in state action to quiet title in a mineral estate the court
affirmed summary judgment in favor of defendant landowner); Ockey v. Lehmer, 189 P.3d 51 (Utah 2008) (District court decision to dismiss quiet title claim over
development of a family ranch was affirmed by appellate court); Estate of Higley v. DOT, 2010 Utah App. LEXIS 136 (Utah App. 2010) (in a condemnation action
for the construction of a highway, the estate of a decedent landowner filed a quiet title action); Haynes Land & Livestock Co. v. Jacob Family Chalk Creek, 2010
Utah App. LEXIS 112, 15 (Utah App. 2010) (“a quiet title action is a suit brought to quiet an existing title against an adverse or hostile claim of another”); Bangerter
v. Petty, 2010 Utah App. LEXIS 45 (Utah App. 2010) (property owner filed suit to quiet title after his home was sold at a sheriff’s sale to satisfy a judgment debt);
Gillmor v. Blue Ledge Corp., 217 P.3d 723 (Utah App. 2009) (summary judgment quieting title over disputed land from conflicting land patents conveyed by the
United States Land Office in 1929 and 1930); Harold Selman, Inc. v. Box Elder County, 208 P.3d 535, 538 (Utah App. 2009) (quiet title is not a takings or eminent
domain issue under Utah Code § 13-43-204(1)).
10. WDIS, LLC v. Hi-Country Estate Homeowners Ass’n, 449 P.3d 171 (Utah 2019).
11. Id.
12. Utah Code § 78B-6-1303; see § 16.04, below.
13. Utah Code § 78B-6-1304.
14. Utah Code §§ 78B-6-1306, 78B-6-1313 and 78B-6-1315.
15. Pinckney v. Snideman, 2000 Utah App. LEXIS 137 (No. 990944-CA October 5, 2000).
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§ 16.04. Lis Pendens.
A lis pendens is a notice that litigation pertaining to the title to or the right of possession16 of a parcel of land is pending; the notice
identifies the land and is filed with the county recorder in the county where the land is situated, so any person searching the title for
that parcel will be on notice of the contingency of a judgment possibly affecting title to that parcel.17 A lis pendens may be filed against
Utah property in connection with out-of-state legal proceedings.18
Because the lis pendens is in effect a republishing of the pleadings of the action, it is an absolutely privileged publication and cannot
become the basis of an action for slander of title.19 If a lis pendens has been filed in a judicial mortgage foreclosure action, and new
parties of interest appear in the title record since the record was first searched, which parties are to be included in an amended
complaint, then an amended lis pendens may also be filed for record.
In an action to enforce a mechanic’s lien, a lis pendens must be filed to preserve the lien claimant’s rights against all subsequent
claims and interests in the property.20
One who files a notice of interest against real property, in the absence of any pending litigation, may be subject to an action for
slander of title.21 Tenants are not permitted to record a lis pendens when in a dispute with a landlord, because a dispute between a
landlord and a tenant does not affect title or right to possess a property.22
§ 16.05. Enforcement of Liens.
A lien creates in a creditor of a real property owner a qualified right to use the property as security for payment of a debt. Ultimately,
the creditor could require the property to be sold, with proceeds of sale applied toward payment of the debt. If multiple liens attach
to the same property, priority among creditors must be determined.23 Liens may arise by agreement or by operation of law. Liens
created by agreement are those included in mortgages, trust deeds and other security agreements. Liens arise by operation of law
through tax liens, mechanics’ liens, special improvement district liens, municipal improvement district liens, judgment liens, and
equitable liens. Liens created by agreement are discussed in Chapter 14, Real Estate Financing.
§ 16.05(a). Tax Liens.
§ 16.05(a)(1). State Tax Liens.
The essence of tax collection and delinquency recovery efforts is reliance on the tax lien, as shown by the basic statutory provisions
outlining collection procedures:
Every tax has the effect of a judgment against the person, and every lien created by this title has the force and effect of
an execution duly levied against all personal property of the delinquent. The judgment is not satisfied nor the lien
removed until the taxes are paid or the property sold for the payment of the judgment or lien.24
16. Winters v. Schulman, 977 P.2d 1218 (Utah App. 1999); Oreo Corp. v. BHV Equity Associates, LLC, 2004 WL 1114577 (D.Utah, 2004) (holding that lis
pendens was properly filed with respect to shares of water stock; although stock is usually considered personal property and therefore not subject to lis pendens,
generally water rights are considered real property. A lis pendens may not be filed with respect to an action seeking a money judgment, because that judgment
would not affect title to or the right of possession of land. Busch v. Doyle, 141 B.R. 432 (D. Utah 1992).
17. Utah Code § 78B-6-1303; Flannery Properties v. Ron Byrne, 216 F.3d 1087 (10th Cir. 2000) (proper purpose for lis pendens is to provide notice to anyone
who may acquire an interest in the property during the pendency of litigation so that the person will be bound by the outcome); Winters v. Schulman, 977 P.2d
1218 (Utah App. 1999) (purpose of lis pendens is to provide notice to prospective purchasers); Holmes Dev., LLC v. Cook, 48 P.3d 895 (Utah 2002) (court declined
to decide whether a lis pendens constitutes an encumbrance that breaches the covenant against encumbrances).
18. Winters v. Schulman, 977 P.2d 1218 (Utah App. 1999) (filing of lis pendens invalid when no pending action affecting title to or possession of Utah property
exists at date of filing).
19. Hansen v. Kohler, 550 P.2d 186 (Utah 1976).
20. Utah Code § 38-1-11(2)(a); Victor Plastering, Inc. v. Citibank Fed. Sav. Bank, 2009 Utah App. LEXIS 96 (Utah App. 2009) (mechanics’ lien was void because
of failure to record a notice of lis pendens)
21. Centennial Investment Co., LLC v. Nuttall, 171 P.3d 458 (Utah App. 2007) (a notice of interest based on a real estate contract was a wrongful lien inasmuch
as the contract was unenforceable because of not having been signed by one of the prospective vendors).
22 Chard v. Chard, 456 P.3d 7 76 (Utah App 2019).
23. See Randall v. Valley Title, 681 P.2d 219 (Utah 1984) (finding that where property was encumbered by a first trust deed, a mechanics’ lien, and second
and third trust deeds, the surplus from the sale stands in the place of the foreclosed real estate and is subject to the same liens and interests that were attached
to it); see also Jones v. ERA Brokers Consolidated, 6 P.3d 1129 (Utah 2000) (finding that excess proceeds of the foreclosure sale belong to the plaintiffs because
plaintiffs held the second priority interest in the property and that interest survived foreclosure); In re Real Property v. Munford, 1 P.3d 1116 (Utah App. 2000)
(funds from sale of property legally belong to lienholder because the excess proceeds replaced the property as security for the lien).
24. Utah Code § 59-2-1301. This provision does not create a lien on the real property of the owner of the assessed personal property. Crystal Car Line v.
State Tax Comm’n, 174 P.2d 984 (Utah 1946).
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An unpaid tax is a lien upon the owner’s real property as of January 1 each year.25 A tax due upon improvements to real property
assessed to a person other than the owner of the real property is a lien upon the property and improvements.26
The county assessor is directed to collect any such tax by seizure, or by seizure and subsequent sale, of the tax debtor’s personal
property.27
A tax sale of the property will occur if the delinquent taxes have not been paid by March 15 following the lapse of four years from
the date when the taxes became delinquent.28 A tax sale will be held in May or June, but the property may be redeemed any time
prior to the tax sale.29 Adjustments and deferrals of taxes may be extended by the county if, in the judgment of the county legislative
body, “the best human interests and the interests of the state and the county are served.”30 Co-owners of property may pay their
respective shares of delinquent taxes and redeem their respective interests.31
Utah statutes give detailed instructions for tax sales of real property and the issuance of tax deeds to purchasers at tax sales.32 The
tax deeds convey fee simple title,33 but a party holding a less than fee simple interest who has a duty to pay the taxes may not enlarge
title to the property by purchase at a tax sale.34 If the property is not purchased or redeemed, it “shall be struck off to the county by
the county auditor, ...”35 and the “fee simple title shall then vest in the county.”36 One who purchases an invalid tax title has a lien
against the property for the recovery of the amount of the purchase price to the extent the county would have a lien prior to the
sale.37 The county may, in place of a tax sale, choose to foreclose its lien for delinquent taxes and conduct a foreclosure sale, with the
purchaser obtaining a certificate of sale, also subject to redemption.38
It is common after a tax lien foreclosure for the purchaser to bring a quiet title action, as title companies often will not insure title
without a quiet title decree.
§ 16.05(a)(2). Federal Tax Liens.
The basic federal tax lien is created by the following language:
If any person liable to pay any tax neglects or refuses to pay the same after demand, the amount (including any interest,
additional amount, addition to tax, or assessable penalty, together with any costs that may accrue in addition thereto)
shall be a lien in favor of the United States upon all property and rights to property, whether real or personal, belonging
to such person.39
The lien arises after assessment, demand and failure to pay, but dates from the time the tax is assessed and remains in effect until
satisfied or rendered unenforceable by passage of time.40 With limited exceptions, the federal Anti-Injunction Act bars courts from

25. Utah Code § 59-2-1302.
26. Utah Code § 59-2-1325; Nyman v. Anchor Development, L.L.C., 475 Utah Adv. Rep. 26, 2003 UT 27 (2003). This section also applies to leasehold
improvements. Crossroads Plaza Association v. Pratt, 912 P.2d 961 (Utah 1996).
27. Utah Code § 59-2-1303.
28. Utah Code § 59-2-1343.
29. Utah Code § 59-2-1346.
30. Utah Code § 59-2-1347(1)(a).
31. Utah Code § 59-2-1349.
32. Utah Code §§ 59-2-1351, -1351.1.
33. Mason v. Loveless, 24 P.3d 997 (Utah App. 2001) (title granted by tax deed subject to boundary by acquiescence claim of adjoining landowner).
34. Utah Code § 59-2-1351.1(9)(a) and (9)(b); Buchanan v. Hansen, 820 P.2d 908 (Utah 1991).
35. Utah Code § 59-2-1351.3(1).
36. Utah Code § 59-2-1351.3(2).
37. Utah Code § 59-2-1352.
38. Utah Code §§ 59-2-1353 to -1358; Farrer v. Johnson, 271 P.2d 462 (Utah 1954) (a person who pays for invalid tax deeds and the subsequent general
taxes is entitled to a tax lien and foreclosure).
39. 26 U.S.C. § 6321; United States v. Barson, 84 A.F.T.R.2d 99-5522 (D. Utah July 16, 1999) (federal tax lien could not attach, because taxpayer did not hold
title to real property).
40. 26 U.S.C. § 6322; Drye v. United States, 528 U.S. 49 (1999) (federal tax liens not defeated when taxpayer disclaimed interest in mother’s estate so that

524

granting declaratory relief restraining the assessment or collection of federal taxes.41 If a person in good faith surrenders property to
the United States in response to a federal tax lien, the person is relieved of liability to a third party with an interest in the property
that was not apparent.42
The federal tax lien is not “valid as against any purchaser, holder of a security interest, mechanic’s lienor, or judgment lien creditor
until notice thereof ... has been filed by the Secretary.”43 Certain real property interests are protected from the effects of the federal
tax lien even if the lien notice has been filed.44 One who holds a lien upon real property subject to the federal tax lien has priority “if
such lien is entitled under local law to priority over security interests in such property which are prior in time” and the lien secures
payment of certain taxes and assessments.45 Also certain holders of mechanics’ liens on personal residences may hold priority over
federal tax liens.46
Federal tax law also authorizes special liens for estate and gift taxes47 and makes provision for release of the lien or discharge of
the property48 and administrative appeal of the liens.49
In Utah, notices of federal tax liens, other federal liens, and lien discharge certificates, “shall be recorded in the office of the county
recorder of the county within which any property subject to the lien is situated.”50
§ 16.05(b). Mechanics’ Liens.51
Mechanics’ liens are intended to prevent the owner of land from taking the benefits of improvements placed on the property
without paying for the labor and material that went into them.52
§ 16.05(b)(1). Who Can Enforce a Mechanics’ Lien.
The mechanic’s lien is available to
A person53 who provides preconstruction service or construction work on or for a project property. . . for the reasonable

property passed to his daughter). See also United States v. Simons, 2009 U.S. Dist. LEXIS 116680, 28 (D. Utah 2009) (While the tax lien is in force, it attaches to
any additional property interest acquired); United States v. Gauruder, 2008 U.S. Dist. LEXIS 108230, 18 (D. Utah 2008) (federal tax liens attach to property later
acquired).
41. 26 U.S.C. § 7421(a); Looney v. United States, 86 A.F.T.R.2d 2000-6409 (D. Utah Sept. 27, 2000).
42. 26 C.F.R. § 301.6332-1(c)(2); United States v. Triangle Oil Co., 215 F.3d 1338 (10th Cir. 2000), reversed in part and remanded in part by United States v.
Triangle Oil, 277 F.3d 1251 (10th Cir. 2002) (holding that a party surrendering property to the US is not necessarily relieved of third party claims against it).
43. 26 U.S.C. § 6323(a); Gonzales v. IRS, 303 B.R. 849 (10th Cir. 2004) (a trustee holding a judicial lien is not considered a “purchaser” or a “holder of a security
interest”). In re Capitol Cleaners & Dryers, 233 P.2d 377 (Utah 1951) (state statute did not elevate the county and its tax claim to the preferred position of a
judgment creditor whose lien would be superior to unrecorded federal tax liens).
44. But see United States v. Craft, 122 S. Ct. 1414 (2002) (where federal tax lien was upheld on property which the husband held in joint tenancy).
45. 26 U.S.C. § 6323(b)(6). See also Rich Fin. v. United States 2009 U.S. Dist. LEXIS 2130, 8 (D. Utah 2009) (Lien priority questions involving a federal tax lien
are decided under the “first in time is the first in right” principle).
46. 26 U.S.C. § 6323(b)(7).
47. 26 U.S.C. §§ 6324, 6324A, 6324B.
48. 26 U.S.C. § 6325.
49. 26 U.S.C. § 6326.
50. Utah Code § 38-6-1.
51. The Utah Legislature repealed the Mechanics’ Liens section of the Code and renamed the lien a “preconstruction or construction lien.” See 2012 UT H.B.
131. For simplicity and to use the common term of art, the liens will still be referred to as Mechanics’ Liens in this section.
52. Bailey v. Call, 767 P.2d 138 (Utah App. 1989), cert. denied, 773 P.2d 45 (Utah 1989) ; Forsberg v. Bovis Lend Lease, Inc. 184 P.3d 610, 623 (Utah App.
2008); Spencer Macdonald, “Analyzing Mechanics’ Lien Claims: A Few Suggestions,” 22 Utah B.J. 30 (Sep./Oct. 2009). See D. Scott DeGraffenried, “Preconstruction
Service Liens: A New Chapter in Utah’s Mechanics’ Lien Law,” 24 Utah B.J. 24 (Nov./Dec. 2011); Richard E. Danley, Jr., and Rick Carlton, “Not Your Father’s
Mechanics’ Lien Law,” 24 Utah B.J. 16 (Sept./Oct. 2011). See also Michael Barnhill, “The Limited Scope of the Wrongful Lien Statute,” 25 Utah B.J. 5 (Sept./Oct.
2012). Under Utah’s Residential Construction Contract Act, under certain conditions an owner may cancel a contract for repair work if the contract is to be paid
from insurance proceeds and any part of the insurance claim is denied. Utah Code §§ 13-50-101, 102, 201-203.
53. A.K. & R. Whipple Plumbing and Heating v. Aspen Const., 977 P.2d 518 (Utah App. 1999) (subcontractor could not recover for HVAC work under
mechanic’s lien because the subcontractor was not licensed to perform such work).
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value of the preconstruction service or construction work 54
Those who qualify to enforce a mechanics’ lien are classed as either original contractors or subcontractors. An original contract
may exist between an owner-builder as owner and the owner-builder as original contractor.55 Except for a person who contracts with
an owner-builder, any person who does work or furnishes materials under an express or implied contract with the owner is considered
an original contractor. All other persons doing work or furnishing materials are considered subcontractors.56 Thus, an individual laborer
who performs only a small job, but not arranged directly with the owner, is considered a subcontractor.57 Subcontractors may be
limited in their entitlement to lien benefits relating to residences under requirements imposed by Utah’s Residence Lien Restriction
and Lien Recovery Fund Act.58 Parties who render preconstruction services may hold a preconstruction service lien by filing one or
more notices of retention with the Utah State Construction Registry. Preconstruction liens for the same project all share a priority
relating back to the first notice of retention filing date, except for those subsequent to an intervening “bona fide” loan.59
Materialmen who supply materials merely for resale, without specifying individual projects, may not be entitled to lien benefits.60
Licensed architects, engineers and artisans are entitled by statute to mechanics’ lien rights, and other professionals, even though not
mentioned in the statute, also have such rights if the service is rendered as part of a project to improve property.61 An architect who
provides off-site preliminary work is entitled to a lien, if not paid,62 even if the plans are not brought to fruition by actually erecting
the building.63 The mechanics’ lien statute also authorizes equipment renters to enforce liens,64 contrary to prior state case law.65
Unlicensed contractors are prohibited by statute from recovery under a mechanics’ lien.66 However, the Utah Court of Appeals has
ruled that this statutory bar is subject to any of four common-law exceptions.67 The four common-law exceptions are: (1) the party
for whom the work is done possesses skill or expertise in the field; (2) the work was supervised by a licensed contractor; (3) reasons
for failure to be licensed are minor and do not affect the quality of the work; and (4) the contracting party relied on the subcontractor’s
representations of being properly licensed and the subcontractor posted a performance bond.68
§ 16.05(b)(2).

Improvements or Services Giving Rise to a Mechanics’ Lien.

Mechanics’ lien rights are conferred upon persons who perform services or furnish or rent any materials or equipment used in the
preconstruction, construction, alteration, or improvement of any building or structure or improvement to any premises, or designs,
54. Utah Code § 38-1a-301; Daniels v. Deseret Federal Sav. & Loan Assn., 771 P.2d 1100 (Utah App. 1989) (a general contractor’s claim for profit he was
entitled to as an investor in a condominium project did not constitute “improvement to realty,” “services,” or “materials” contemplated by mechanics’ lien
statute). A sewer stub-in is not considered an improvement under this section. Tripp v. Vaughan, 747 P.2d 1051 (Utah App. 1987). Clearing of brush and trees
and removing dirt from the land to provide fill for other land are not considered improvements to the land from which the dirt was removed. Rotta v. Hawk, 756
P.2d 713 (Utah App. 1988). A corporation is considered a person for purposes of the mechanic’s lien statute. Doane v. Clinton, 2 Utah 417 (1877). An architect is
recognized and allowed a mechanics lien Headlund v. Daniels, 167 P. 1170 (Utah 1917). Landscaping is considered to be an improvement and is subject to a
mechanics lien. Frehner v. Morton, 424 P.2d 446 (Utah 1967).
55. Utah Code § 38-1a-104.
56. Utah Code § 38-1a-102(34).
57. For-Shor Co. v. Early, 828 P.2d 1080 (Utah 1992).
58. Utah Code §§ 38-11-101 et seq.
59. Utah Code §§ 38-1a-401 et seq. See D. Scott DeGraffenried, “Preconstruction Service Liens: A New Chapter in Utah’s Mechanics’ Lien Law,” 24 Utah B.J.
24 (Nov./Dec. 2011).
60. Crane Co. v. Utah Motor Park, Inc., 335 P.2d 837 (Utah 1959).
61. Tripp v. Vaughn, 747 P.2d 1051 (Utah App. 1987).
62. Ketchum, Konkel, Barrett, Nickel & Austin, Inc. v. Heritage Mt. Dev. Co., 784 P.2d 1217 (Utah App. 1989).
63. Zions First National Bank v. Carlson, 464 P.2d 387 (Utah 1970).
64. Utah Code § 38-1a-301.
65. See, e.g., Graco Fishing and Rental Tools, Inc. v. Ironwood Exploration, Inc., 766 P.2d 1074 (Utah 1988); Stanton Transportation Co. v. Davis, 341 P.2d 207
(Utah 1959).
66. Utah Code § 58-55-604.
67. Covert Copier Painting v. Van Leeuwen, 801 P.2d 163 (Utah App. 1990).
68. American Rural Cellular v. Systems Communication Corp., 890 P.2d 1035 (Utah App. 1995). See R. Spencer Macdonald, “Does the Wrongful Lien Statute
Apply to Mechanics’ and Other Types of Liens?” 21 Utah B.J. 10 (Nov./Dec. 2008).
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plats, plans, maps, specifications, drawings, estimates of cost, surveys or superintendence.69 For work or materials to qualify as an
improvement, it is usually required that the labor or materials be incorporated into, consumed on or annexed to the land or to some
part of the realty or fixture appurtenant to it.70 Thus lien rights arise from a property survey done in connection with construction,71
with architect plans done as off-site work, even if no structure is erected,72 and landscaping or leveling of land in connection with the
construction of a house.73
If what is provided on behalf of the real property is determined to be personal property, no mechanics’ lien rights arise. If the
personal property becomes so affixed to the real property that it is considered a fixture, then mechanics lien rights may arise. Utah
courts have relied on a three-part test to determine whether property is a fixture: (1) the manner in which the item is attached or
annexed to the realty; (2) whether the item is adaptable to the particular use of the realty; and (3) the intent of the annexor to make
an item a permanent part of the realty.”74 Cost of tools may not be recovered under mechanics’ liens unless, like paint brushes, they
are consumed in their use on the property.75 Flood clean-up services may not be the basis for a mechanics’ lien.76
§ 16.05(b)(3). Property Interests Subject to Mechanics’ Liens.
The mechanics’ lien applies to the property in behalf of which the services or materials have been furnished, whether at the
instance of the owner or of any other person acting by the owner’s authority.77 The lien attaches only to such interest as the owner
has in the property.78 The mechanic’s lien extends to and covers “as much of the land on which the improvement is made necessary
for the convenient use and occupation of the land.”79 If such building occupies two or more lots or parcels, they are considered one
for purposes of the lien.80
Government projects are not subject to mechanics’ liens.81
§ 16.05(b)(4). Who Is an Owner or Agent?
An “owner” may be any person or property-owning entity with a legal interest or estate in the real property. A person in possession
while under a contract to purchase the contract may be an owner, as is a person with an assignable interest in the property.82
For purposes of mechanics’ liens, a lessee may be an “owner,” but is not the agent of the lessor simply because of knowing that
improvements are being made, even if the lessee cooperated with the lessor in arranging for the improvements.83 If the lessee
69. Utah Code § 38-1a-301.
70. See Daniels v. Deseret Fed. Sav. & Loan Ass’n, 771 P.2d 1100 (Utah App. 1989), cert. denied, 781 P.2d 878 (Utah 1989); EDSA/Cloward, LLC v. Klibanoff,
192 P.3d 296, 300 (Utah App. 2008) (preparing soil, leveling ground, placing survey stakes, and taking soil samples do not constitute visible on-site improvements
required to establish priority under mechanics’ liens).But see Pentalon Constr. v. Rymark Prop, LLC, 344 P.3d 180 (Utah App 2015) where the Court ruled that the
construction company performed a substantial amount of excavation prior to another party filing a lien on the property and thus were entitled to their mechanics
lien.
71. Tripp v. Vaughn, 747 P.2d 1051 (Utah App. 1987).
72. Zions First National Bank v. Carlson, 464 P.2d 387 (Utah 1970).
73. Frehner v. Morton, 424 P.2d 446 (Utah 1967).
74. Paul Mueller Co. v. Cache Valley Dairy Ass’n, 657 P.2d 1279 (Utah 1982).
75. Metals Manufacturing Co. v. Bank of Commerce, 395 P.2d 914 (Utah 1964).
76. All Clean, Inc. v. Timberline Properties, 264 P.3d 244 (Utah App 2011); Total Restoration Inc. v. Merritt, 405 P.3d 778 (Utah App 2017).
77. Utah Code § 38-1a-301.
78. Utah Code § 38-1a-301(4); LKL Associates, Inc. v. Farley, 94 P.3d 279 (Utah 2004) (the condominium unit did not qualify as owner’s residence and was
therefore subject to a mechanics’ lien). A lessee is an owner for purposes of the mechanic’s lien statute, and the leasehold interest may be subject to a mechanic’s
lien. Interiors Contracting, Inc. v. Navalco, 648 P.2d 1382 (Utah 1982). The owner’s interest need not be alienable before a mechanic’s lien may attach. John
Wagner Associates v. Hercules, Inc., 797 P.2d 1123 (Utah App. 1990), cert. denied, 815 P.2d 241 (Utah 1991).
79. Utah Code § 38-1a-302.
80. Id.
81. Utah Code § 38-1a-103. ’Government project’ is defined in Utah Code § 38-1b-102.
82. Utah Code § 38-1a-102; Roberts v. Hansen, 479 P.2d 345 (Utah 1971); Cary-Lombard Co. v. Sheets, 37 P. 572 (Utah 1894).
83. Interiors Contracting, Inc. v. Navalco, 648 P.2d 1382 (Utah 1982).
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contracts for the improvements and fails to pay, the lien claimant can enforce the lien only against the lessee’s interest, unless the
improvements were made at the request of the lessor.84
A contractor with the right to arrange for subcontractors may become the agent of the owner,85 thus conferring on the
subcontractor the right to enforce the lien against an owner.86
A husband who enters into a contract for improvements to be built on land owned by his wife, but without her consent, does not
have authority to bind the wife to enforcement of lien rights.87
If one contracts to have improvements built on property before one actually obtains title, any mechanics’ lien that arises may
attach as soon as title vests.88
§ 16.05(b)(5). Priority of Mechanics’ Liens.
§ 16.05(b)(5)(i). Utah’s Traditional Rules Governing Mechanics’ Lien Priority.
Before August 1, 2011, Utah law followed the traditional rules governing the priority of mechanics’ liens relative to other liens on
the same property. In general, because of the relation-back test, those rules established the date of “commencement to do work” as
the date for all mechanics’ liens on the same project, even though almost all such liens arose subsequent to that “commencement to
do work” date. Because some mechanics’ lien priority issues may still be governed by these traditional rules, the discussion of those
rules from previous editions Utah Real Property Law is included in the footnote below.89
§ 16.05(b)(5)(ii). Current Utah Rules for Mechanics’ Lien Priority.
Effective August 1, 2011, Utah no longer follows the “commencement of work” test for establishing the priority of mechanics’ liens.
Instead, filing notice with the Utah State Construction Registry is the exclusive means for a claimant to establish an enforceable lien;
the Registry is “the means by which the First Preliminary Notice is filed and [sets] the date by which all subsequent lien claims relate
back for priority to the First Preliminary Notice . . . The Registry [is now] the exclusive system for filing and managing notices . . . and
[sets] a bright-line-filing date in an automated manner for the priority of all mechanics’ lien claims.”90
§ 16.05(b)(6). Procedural Requirements to Claim and Enforce Mechanics’ Liens.
As of August 1, 2011, the most important procedural requirement for mechanics’ lien claimants is filing with the State Construction
Registry, the details of which filings are governed by statute.91 The registry is a central database jointly administered by the Utah
Division of Occupational and Professional Licensing (DOPL) and a third party agent chosen by DOPL. The registry is a repository for all
the required notices necessary to perfect and enforce a mechanic’s lien. A potential lien claimant must file all notices with the registry
84. Buehner Block Co. v. Glezos, 310 P.2d 517 (Utah 1957).
85. Utah Code § 38-1a-301.
86. Sierra Nevada Lumber Co. v. Whitmore, 66 P. 779 (Utah 1901).
87. Morrison v. Clark, 59 P. 235 (Utah 1894).
88. U.S. Building & Loan Ass’n v. Midvale Home Finance Corp., 44 P.2d 1090 (Utah 1935).
89. Mechanics’ liens relate back to the time when the work or materials began to be furnished, and have priority over any earlier lien, mortgage or other
encumbrance of which the lienholder had no actual or constructive notice. Utah Code § 38-1a-503; Olsen v. Chase, 2011 UT App 181 (private agreement to
subordinate a mechanics’ lien to otherwise junior liens held unenforceable under the pre-2007 lien law); Richard E. Danley, Jr. and Rick Carlton, “Utah House Bill
260: Not Your Father’s Mechanics’ Lien Law,” 24 Utah B.J. 16 (Sep./Oct. 2011.) Additionally, the mechanics’ liens of laborers and other piece workers have priority
over general contractors. Utah Code § 38-1a-703.Under the so-called equal footing doctrine, multiple mechanics’ liens for the same project relate back to the
time when the first contractor commenced work or furnished materials or services for the project. Duckett v. Olsen, 699 P.2d 734 (Utah 1985); EDSA/Cloward,
LLC v. Klibanoff, 192 P.3d 296, 298 (Utah App. 2008). “Once any mechanic establishes the priority of its lien, that date serves as the date of priority for all
mechanics’ liens on the same project,” if the project is essentially a single project performed under a common plan prosecuted with reasonable promptness and
without material abandonment. Calder Bros. Co. v. Anderson, 652 P.2d 922 (Utah 1982).
Because the mechanic’s lien “relates back” to the moment that work began on the construction project, it has priority over every other encumbrance that is
recorded later, including other types of liens, mortgages, and trust deeds. Utah Code § 38-1a-503. See Olsen v. Olsen, 2011 UT App 181, 270 P.3d 538, cert.
denied, 262 P.3d 1187 (Utah 2011) (a private agreement in connection with a construction loan to subordinate a mechanic’s lien to an otherwise junior
construction was void under pre-2007 statutory law).] Additionally, the mechanic’s liens of subcontractors have priority over those of general contractors, and
the mechanic’s liens of laborers and other piece workers have priority over both general and subcontractors. Utah Code §§ 38-1-6; 38-1-14. The mechanics’ lien
priority date is established by the “commencement to do work” test (E.W. Allen & Assoc., Inc. v. Federal Deposit Ins. Corp., 776 F. Supp. 1504 (D. Utah 1991)),
which is construed in favor of the lien claimant. Calder Bros. Co. v. Anderson, 652 P.2d 992 (Utah 1982)]. The test usually requires visible on-site improvements.
E.W. Allen & Assoc., Inc. v. Federal Deposit Ins. Corp., 776 F. Supp. 1504 (D. Utah 1991).
90. Richard E. Danley, Jr. and Rick Carlton, Not Your Father’s Mechanics’ Lien Law, 24 Utah B.J. 16, 18 (Sept./Oct. 2011).
91. The Residence Lien Restriction and Lien Recovery Fund Act, codified at Utah Code §§ 38-11-101 to -302.
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to preserve its lien rights. The timelines for observance, as well as the procedures for filing, are quite complex. The registry is accessible
via the internet, and available to all parties wishing to either view or submit documents for a fee, which is set by DOPL.
The registry requires general contractors to register every project by filing a “Notice of Commencement” with the registry.92 The
contents of that notice are detailed by statute. Thereafter, every potential lien claimant who wishes to preserve lien rights must file
all required notices with the registry, even before a notice of lien may be recorded. Then, as a project is completed, the general
contractor or owner of the project is responsible for filing a “Notice of Completion” with the registry.
A lien claimant must file a notice of the lien, if no notice of completion is filed, within 180 days after the final completion of the
original contract, or 90 days after the day on which a notice of completion is filed but not to exceed 180 days.93 “Final completion of
the original contract” means the date of issuance of a permanent certificate of occupancy by the local government entity, or if no
certificate is required, the date of final inspection of the work, or if neither a certificate nor an inspection are required, then the date
on which there remains no substantial work to be completed to finish the work on the original contract, or if the contract is terminated
before completion of the work, the last date when substantial work was performed.94 The statute describes the required content of
the notice,95 and also requires that a copy of the notice be delivered to the owner within 30 days after filing.96
If the lien is not satisfied and discharged, the lien claimant must file an action to enforce the lien within the time periods prescribed
by statutes.97 Other remedies, such as a personal action against the owner, are not affected by these time limits.98 The lien claimant
has 180 days to file an action after the notice of claim is filed.99 If the lien attaches to a residence, the lien claimant must include with
the service of the complaint on the owner of the residence instructions on the owner’s rights under the Residence Lien Restriction
and Lien Recovery Fund Act, and a form that enables the owner of the residence to specify the grounds upon which the owner may
exercise available rights.100 The lien claimant must file a lis pendens regarding the property to which the lien attaches, in order for all
subsequent claims and interests to be subject to the lien.101
If multiple liens are claimed against the same property, a statutory priority provision gives precedence to “subcontractors who are
laborers or mechanics working by the day or piece, but without furnishing materials,” then to “all other subcontractors and all
materialmen,” and then to the original contractor.102 If the property is sold in satisfaction of the lien or liens, the same procedures
apply as in mortgage foreclosure sales, with division of sale proceeds among several claimants according to the order stated in the
preceding sentence; any excess is paid to the owner,103 and a deficiency judgment docketed for any person whose claim is not
satisfied.104 Attorneys’ fees are awarded to the successful party “in any action brought to enforce any mechanic’s lien.”105
92. Utah Code § 38-1a-205.
93. Utah Code § 38-1a-502; John Holmes Constr. v. R.A. McKell Excavating, 101 P.3d 833 (Utah App. 2004), rev’d on other grounds 131 P.3d 199 (contractor
failed to timely record notice of claim of lien); General Construction & Development, Inc. v. Peterson Plumbing Supply, 248 P.3d 972 (Utah 2011) (mechanics’ lien
notices filed more than 180 days after certificates of occupancy were issued for the units but less than 90 days after the general contractor filed notice of
completion for each of the units were timely; the two time periods are independent).
94. Utah Code § 38-1a-502(1)(a).
95. Utah Code § 38-1a-502(2).
96. Utah Code § 38-1a-502(4).
97. Utah Code § 38-1a-701(2); R.A. McKell Excavating, Inc. v. Wells Fargo Bank, N.A., 100 P.3d 1159 (Utah 2004) (holding that the plain language of Utah
Code § 38-1-11[prior code section number] provides that all obligations contemplated by the original agreement be completed before the statute of repose
begins to run).
98. Utah Code § 38-1a-701(5).
99. Utah Code § 38-1a-701(2).
100. Utah Code § 38-1a-701(6)(a)(i)-(ii).
101. Utah Code § 38-1a-701(3)(a).
102. Utah Code § 38-1a-703.
103. Utah Code § 38-1a-704; Ron Case Roofing & Asphalt Paving, L.L.C. v. Sturzenegger, 158 P.3d 556 (Utah App. 2007) (a judgment lien was not permitted
to be accompanied by a prohibition against foreclosure until the property was sold or transferred).
104. Utah Code § 38-1a-705.
105. Utah Code §§ 38-1a-706 and -707; ProMax Dev. Corp. v. Raile, 998 P.2d 254 (Utah 2000) (when attorney fees are awarded, but the amount is not stated
in judgment, judgment is not final for purposes of appeal); Kurth v. Wiarda, 991 P.2d 1113 (Utah App. 1999) (“successful party” includes one who either
successfully enforces or defends against lien action); A.K. & R. Whipple Plumbing & Heating v. Guy, 47 P.3d 92 (Utah 2002) (the terms “successful party” and
“prevailing party” are deemed synonymous for obtaining attorney fees under Utah Code § 38-1-18). Attorneys’ fees awarded under the lien recovery fund are
limited to “15% of qualified services”. Utah Code § 38-11-203(3)(f); A.K. & R. Whipple Plumbing & Heating v. Guy, 94 P.3d 270 (Utah, 2004) (holding that the
awarding of attorney’s fees is not discretionary in an action to enforce a mechanics’ lien); Paul deGroot Bldg. Servs., L.L.C. v. Gallacher, 112 P.3d 490 (Utah 2005)
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A party may recover $3,000 or treble actual damages (whichever is greater) plus attorney fees against one who files a wrongful lien
against real property and who refuses to correct it within ten days after receiving a written request to make the correction.106 Recovery
is increased to $10,000 or treble actual damages (whichever is greater) plus attorney fees, if the wrongful lien was filed with knowledge
or having reason to know that the document was (1) wrongful, (2) groundless, or (3) contained a material misstatement or false
claim.107
Utah’s mechanics’ lien law has been noted for its harsh effect on owners when an owner pays a contractor who fails to pay a
subcontractor, in which case the subcontractor’s lien rights remain active.108 A somewhat meager legislative response has been to
condemn the action of a contractor who has been paid by the owner but fails to pay those who perform work or furnish services or
material for the specific project:
Unlawful conduct includes:
(15) if licensed as a contractor or representing oneself to be a contractor, receiving any funds in payment for a specific
project from an owner or any other person, which funds are to pay for work performed or materials and services
furnished for that specific project, and after receiving the funds by failing to pay the full amounts and payable to persons
who performed the work or furnished materials or services within a reasonable period of time ....109
A violation of this payment provision constitutes what is termed “unlawful conduct,” and may be investigated by the Division of
Occupational and Professional Licensing. However, this exceptionally vague and misdrafted statute declares only that such conduct is
“an infraction” or, if the conduct was deliberate, that the conduct also constitutes theft, a criminal charge.110 The statute does no
more than infer that this serious misconduct could result in revocation or suspension of a contractor’s license, with no suggestion of
relief for the victimized owner.
If the lien claim is fully paid, and the lien claimant has been requested to cancel the lien of record, and the lien is not cancelled
within ten days of the request, the lien claimant shall pay a penalty of $100 per day or actual damages, whichever is greater, to the
person making the request until the lien is cancelled of record. This sum, if not voluntarily paid, may be recovered as other debts.111
And abuse of the lien right, such as claiming a greater amount than is actually due, is a class B misdemeanor.112 If a lien claimant files
a lien notice pertaining to too much land, a slander of title action could result.113
The lien right is assignable, as other choses in action, and the assignee may prosecute the lien in the assignee’s own name.114 Utah
statutes provide forms for waiver and release, and related restrictive endorsement, of mechanics’ liens that may be used to comply
with waiver and release requirements.115
Some relief from the frequency of homeowner victimization under application of mechanics’ lien law was provided beginning in
1994 by Utah’s “Residence Lien Restriction and Lien Recovery Fund Act.”116 In general, the act prohibits imposing a mechanics’ lien on
(following an arbitration, neither party awarded attorney’s fees); J. Pochynok Co., Inc. v. Smedsrud, 116 P.3d 353, 359 (Utah 2005) (ruling that “the determination
of the ‘successful party’ under subsection (1) should occur before the calculation required under subsection (3) and that any attorney fees awarded under
subsection (1) should then be included in the subsection (3) calculation of whether any offer of judgment was greater than the judgment finally obtained at
trial”); J. Pochynok Co. v. Smedsrud, 157 P.3d 822 (Utah App. 2007) (the “successful party” is the party which obtains a “comparative victory”); EDSA/Cloward,
LLC v. Klibanoff, 192 P.3d 296 (Utah App. 2008) (award of all attorney fees and costs was reasonable).
106. Utah Code § 38-9-203(2); Packer v. Cline, 2004 UT App 311 (Utah App. 2004) (defendant’s mechanic’s lien of $70,000 was wrongful, and homeowners
were awarded $3,000 where defendant admitted that the purpose of the lien was not to recover money but to protect against possible claims of defendant’s inlaws); Anderson v. Wilshire Invs., L.L.C., 123 P.3d 393 (Utah 2005) (Petition to Nullify a Wrongful Lien dismissed because appellate court lacked authority to hear
a non-final order); Uhrhahn Construction & Design, Inc. v. Hopkins, 179 P.3d 808 (Utah App. 2008) (“successful party” allowed to recover reasonable attorney
fees in mechanics’ lien case).
107. Utah Code § 38-9-203(3); Winters v. Schulman, 977 P.2d 1218 (Utah App. 1999) (attorney found liable for filing lis pendens in violation of wrongful lien
statute).
108. Utah Code § 38-1a-303; Cary-Lombard Co. v. Sheets, 37 P. 572 (Utah Terr. 1894) (payments made by an owner to a principal contractor after the
subcontractor has begun to furnish material are made at the owner ‘s risk and peril).
109. Utah Code § 58-55-501(13).
110. Utah Code § 58-55-503(2).
111. Utah Code § 38-1a-803.
112. Utah Code § 38-1a-308.
113. Projects Unlimited, Inc. v. Copper State Thrift & Loan Co., 798 P.2d 738 (Utah 1990).
114. Utah Code § 38-1a-801.
115. Utah Code § 38-1a-802.
116. Utah Code §§ 38-11-101 et seq.
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residential property if the owner has already paid the contractor, or has purchased from an owner who had already paid the
contractor.117 Further, a recovery fund is established, and procedures to qualify for and make claims against the fund are set out in
considerable detail. The statute and associated regulations are lengthy and complex, and should be studied carefully to ensure
eligibility if a potential claim arises.
§ 16.05(b)(7). Summary of Notice Requirements.
The following notices must be filed with the registry to maintain lien rights on a project:
1. a. Preliminary notice for a private project:118
Procedure & Content:
Preliminary notices are to be filed with the registry.
Preliminary notices must contain (i) the name, address, telephone number, and email address of the person providing the
construction work for which the preliminary notice is filed, (ii) the name and address of the person who contracted with the claimant
for the construction work, (iii) the name of the record or reputed owner, (iv) the name of the original contractor for construction work
under which the claimant is providing or will provide construction work, (v) the address of the project property, (vi) the name of the
county in which the project property is located, and (vii) the tax parcel identification number, number of previously filed construction
loan on the project, entry of previously filed preliminary notice on the same project, and the entry number of the building permit
issued for the project.119
Deadlines:
To protect their lien rights for all services and materials provided, subcontractors and suppliers must file a preliminary notice with
the registry within 20 days of commencing work on a project. If they fail to file within 20 days, they may file after 20 days, but a
preliminary notice filed more than 10 days after the notice of completion has no effect. At least 15 business days before filing a
mechanics lien, the lien claimant is to send a written lien notification by signature confirmation mail to the person or entity to whom
the lien claimant supplied work stating the amount of any claim and from whom it is due.
1. b. Notice of commencement for a government project.
“No later than 15 days after commencement of physical construction work at a government project site, the original contractor,
owner, or owner-builder shall file a notice of commencement with the database.”120 This notice of commencement need not be filed
for a private project.121 Additional rules for the notice of commencement are prescribed by statute.122 A preliminary notice is required
for a subcontractor on a government project, and additional rules for this notice are also prescribed by statute.123
2. Notice of lien or Notice of Claim:124
Procedure & Content:
The notice of lien must be recorded with the county recorder of the county in which the property (or at least some part of the
property) is located.125
The notice of lien must contain: (1) Name of the reputed owner if known, or if not known, then the name of the record owner of
the project; (2) Name of either the person who employed the lien claimant or to whom the claimant delivered materials; (3) Date of
first and last labor, service, or materials delivered; (4) Description of the property, sufficient for identification; (5) Name, current

117. A restrictive endorsement on a check that does not indicate whether the payment is a progress payment or a final payment is considered to indicate a
progress payment. Utah Code § 38-1a-802(4)(e).
118. Utah Code § 38-1a-203.
119. Utah Code § 38-1a-502(1)(h).
120. Utah Code § 38-1b-201.
121. Utah Code § 38-1b-201.
122. Utah Code § 38-1b-201.
123. Utah Code § 38-1b-202.
124. Utah Code § 38-1a-502.
125. Utah Code § 38-1a-502(2).
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address, and current phone number of the lien claimant; (6) Amount of the lien claim; (7) Signature of the lien claimant or its authorized
agent; (8) Certificate or acknowledgment required by the recording statute; (9) If the property against which the claimant asserts a
lien right is a residence, it must also include a statement describing the steps the owner may take to remove the lien in accordance
with the “Residence Lien Recovery Fund Act”.126
Deadlines:
The notice of lien must be recorded within 180 days after the day of final completion of the original contract if no notice of
completion is filed, or 90 days after the day on which a notice of completion is filed but not later than 180 days.127 Within 30 days of
being recorded, a copy of the notice must be sent by certified mail to the reputed or record owner of the property.128
If a claimant fails to mail notice to the owner of the property, the claimant is statutorily barred from recovering any court costs or
attorney’s fees associated with later enforcement of the lien.129
3. Lis Pendens:130
Procedure & Content:
A lis pendens is recorded in conjunction with the filing of a lawsuit to perfect the claim of lien. A lis pendens must be recorded with
the county recorder where the notice of lien was recorded.
A lis pendens must include: (a) the caption of the case, with the names of the parties and the case number, (b) the object of the
action or defense, (c) the specific legal description of only the property affected.131
Deadlines:
A lis pendens must be recorded within 180 days from the day on which the lien claimant filed the Notice of Lien.132
4. Notice of Retention and Notice of Lien for Preconstruction Service.
A person who is entitled to a construction service lien “shall file a notice of preconstruction service with the registry no later than
20 days after the person commences performing preconstruction service for the anticipated improvement on the real property.”133
“Within 90 days after completing a preconstruction service for which a claimant is not paid in full, a claimant shall submit for recording
with each applicable county recorder a notice of preconstruction service lien.”134 Contents and other requirements for this notice are
prescribed by statute.135
§ 16.05(b)(8). Perfecting the Lien Through a Foreclosure Action.
Within 180 days from the day on which the lien claimant filed the Notice of Lien, a lien claimant must file a lawsuit in court to
perfect the lien, or else the claimant’s lien rights are extinguished.136 The action must name the owner(s) or reputed owner(s) of the
property secured by the lien claim for the lien to be perfected. If the liened property is a residence, the lien claimant must give notice
to owner(s) or reputed owner(s) of the steps they may take to remove the lien pursuant to the “Residence Lien Restriction and Lien
Recovery Fund Act”,137 which notice is to be included within the complaint documents.138 Additionally, the lien claimant must name
126. Utah Code §§ 38-11-101 et seq.
127. Utah Code § 38-1a-502(1)(a)
128. Utah Code § 38-1a-502(4).
129. Id.
130. Utah Code § 78B-6-1303; Victor Plastering, Inc. v. Swanson Bldg. Materials, Inc., 200 P.3d 657 (Utah App. 2008) (summary judgment was awarded to
corporation after contractor failed to file notice of lis pendens within 180 days of filing notice of claim).
131 Utah Code § 78B-6-1303(2).
132 Utah Code § 38-10-106.
133. Utah Code § 38-1a-401.
134. Utah Code § 38-1a-402.
135. Id.
136. Utah Code § 38-1a-701.
137. Utah Code § 38-1a-701.
138. Utah Code § 38-1a-502.
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both the defaulting party and the owners of the property in the foreclosure suit to perfect the lien. In accord with the statute, the
litigation will be stayed as against the homeowner(s) for a reasonable period of time, while they pursue administrative measures to
have the lien removed from their residence.139 An owner applying for a certificate of compliance shall send by certified mail to all lien
claimants a copy of the application for a certificate of compliance and all materials filed in connection with the application.140
§ 16.05(b)(9). The “Residence Lien Restriction and Lien Recovery Fund Act”
The Lien Recovery Fund is a sort of insurance against mechanics’ liens for owners of residential property.141 Under this Act, when a
homeowner subject to a mechanics’ lien is sued in a foreclosure action, proceedings are stayed as to the liability, and the action bifurcates.
The lien claimant is responsible for pursuing, as much as is reasonably possible, the defaulting party. The claimant is required to obtain a
valid judgment against the debtor and execute upon as much of the debtor’s assets as are available (or in the alternative, at least obtain
a statement under oath during supplemental proceedings that the debtor has no assets to execute upon), or else drive the debtor to
bankruptcy. In the meantime, the homeowner may begin administrative proceedings with DOPL to remove the lien.
The homeowner begins by applying for a “Certificate of Compliance.” According to statute, if a responsible homeowner (one who
can prove a written contract with a licensed contractor who was paid in full) is exempt from mechanics’ liens, and any mechanics’ liens
claimed against the home must be released upon presentment of a “Certificate of Compliance.” Upon successfully establishing
qualification in administrative proceedings, the homeowner is released from all lien liability and the foreclosure action, and the lien
claimant must then prove a valid lien claim, which means showing that the lien claim is timely filed and otherwise meets the notice
requirements above, that the claimant has a judgment against the debtor, and that the debtor has no assets with which to satisfy the
debt. Thereupon, DOPL will pay the amount of the lien, court costs, and some attorney’s fees (the amount has been capped). DOPL
will also revoke the defaulting contractor’s license for the period of at least one year.
Claims under the Residence Lien Recovery Fund may be assigned by an assignor and pursued by the assignee.142
§ 16.05(c). Judgment Liens.
Before July 1, 1997, judgments entered by a state district court, and judgments both entered and docketed by a small claims court,
were considered “a lien upon the real property of the judgment debtor, not exempt from execution, owned or acquired during the
existence of the judgment [eight years], located in the county in which the judgment is entered.”143 On and after July 1, 1997, a
judgment rendered or recorded in a state district court does not create a lien on real property unless the judgment is recorded in the
Registry of Judgments maintained by the clerk of the court in the county where the property is located.144 In the small claims courts,
judgments entered prior to July 1, 1997, and after May 15, 1998, may qualify as liens on real property if abstracts of the judgments
are filed and docketed in the Civil Division of the District Court.145
As liens, these judgments encumber the title146 to the affected real property, and the liens may be enforced by a levy of execution
under Utah Rules of Civil Procedure.147 The levy of execution must be achieved within eight years from the docketing of the judgment,

139. Utah Code § 38-1a-701.
140. Utah Code § 38-1a-701.
141. Utah Code §§ 38-11-101 et seq; The definition of “Real Estate Developer” includes “a licensed contractor ... who engages in the construction of a
residence that is offered for sale to the public.”
142. CCAM Enters., LLC v. Utah Department of Commerce, 324 P.3d 648 (Utah App 2014).
143. Utah Code § 78B-5-202.
144. Utah Code § 78B-5-201.
145. Utah Code § 78B-5-202. If the judgment is not final (in this case, a default judgment was not final because there was still other parties waiting to be
adjudicated) or if it does not contain all of the statutory requirements for the lien, it is not valid. Irving Place Assocs. v. 628 Park Ave, LLC, 362 P.3d 1241 (Utah
2015). But see: Kitches & Zorn v. Kim, 112 P.3d 1210 (Utah App. 2005). Plaintiffs obtained a judgment against defendant, which included an award of attorney
fees and costs and a provision for the accrual of interest. In order to establish a lien on real property owned by defendant, plaintiffs recorded an abstract of
judgment in the office of the Davis County Recorder on May 9, 2003. On May 12, 2003, defendant deeded his interest in real property to his wife. That deed was
recorded on May 19, 2003 and again on June 13, 2003. Plaintiffs obtained a writ of execution on that property but the trial court quashed the writ. On appeal,
the court reversed, stating that properly interpreted, Utah Code §§ 78-22-1 and 78-22-1.5 required only a filing in the office of the county recorder in order to
create a valid lien, rather than an additional filing in the registry of judgments. Therefore, plaintiffs had a valid lien on the property in question before defendant
deeded the property to his wife on May 12, 2003 because plaintiffs had filed an abstract of the judgment in the office of the county recorder on May 9, 2003.
146. Capital Assets Fin. Serv. v. Maxwell, 994 P.2d 201 (Utah 2000) (judgment lien attaches to beneficial and equitable property interests even if no record
title, but will not attach to “bare legal title”). Gardiner v. York, 233 P.3d 500, 508-09 (Utah App. 2010) (Judgment lien is similar to mortgage in that each creates
an encumbrance against the property and therefore falls within Utah Code § 38-9-1(4)(a) [renumbered Utah Code § 38-9-102]).
147. Utah R. Civ. P. 69A – 69C.
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but the sale of the property in execution of the judgment can occur later.148 The person holding the judgment may also file a motion
to renew judgment in the original action, and, if done correctly, relates back to the original judgment date thus extending the time for
the judgment holder to enforce the levy of execution.149 The judgment lien against real property can also be enforced by a quiet title150
action or by an action to foreclose the lien. If the judgment debtor dies before the judgment lien is enforced, execution on the
judgment may still issue.151 A judgment lien survives bankruptcy in rem, even though in personam liability on the debt is discharged.152
Utah statutes prescribe a process and fee for renewal of judgments.153
Utah law also permits, after the filing of the complaint, pre-judgment attachment of real property.154 If a judgment is appealed,
any related judgment lien will generally continue in effect until the judgment is properly vacated155 or the court receives alternative
means of security.156
Judgments from the U.S. District Court in Utah may also be filed and docketed with the clerk of any state district court and then
“shall have the same force and effect as a lien as judgments rendered and docketed in a district court of this state in and for such
county.”157
A copy of a “foreign judgment,” meaning generally a judgment from a court outside Utah and entitled to “full faith and credit”
under the U. S. Constitution, may — if properly authenticated — be filed with the clerk of any district court in the state. “The clerk
shall then treat the foreign judgment in all respects as a judgment of a district court of Utah.”158 The foreign judgment also becomes
a lien for up to eight years, subject to the same registry recording requirements as apply to Utah court judgments.159
§ 16.05(d). Equitable Liens.
An equitable lien is a right based on the principles of justice, but not existing at law, to have specific property applied to payment
of a debt.160 An equitable lien is a claim for money damages and as such is a form of substitute, not specific relief.161 In accordance
with traditional equity principles, one must first obtain a judgment establishing the debt before bringing an action based on equitable
lien.162

148. Farm Mortgage Corp. v. Walker, 206 P.2d 146 (Utah 1949); Federal Farm Mortgage Corp. v. Walker, 206 P.2d 146 (Utah 1949), distinguished by Sittner
v. Schriever, 22 P.3d 784 (Utah App. 2001) (the court normally has no power to extend the eight year period, but it may do so under equitable estoppel to prevent
a party from profiting by its own wrongdoing).
149 Glidea v. Wells Fargo Bank, N.A., 347 P.3d 385 (Utah 2015).
150. Free v. Farnsworth, 188 P.2d 731 (Utah 1948).
151. Utah R. Civ. P. 64E(c).
152. Sittner v. Schriever, 22 P.3d 784 (Utah App. 2001).
153. Utah Code §§ 78A-2-301, 78B-6-1801 et seq.
154. Utah R. Civ. P. 64A.
155. Chase Manhattan Bank v. Principal Funding Corp., 89 P.3d 109 (Utah 2004) (judgment lien stays in effect during appeals process unless judgment is
properly vacated).
156. Utah Code §§ 78B-5-202; Diversified Holdings v. Turner, 63 P.3d 686 (Utah 2002) (a judgment lien may be terminated upon appeal if cash or other
sufficient security is deposited with the court).
157. Utah Code § 38-5-1.
158. Utah Code § 78B-5-302; Smith v. Toronto-Dominion Bank, 166 F.3d 1222 (10th Cir. 1999) (although “full faith and credit” clause does not apply to
judgments of foreign countries, they may be given full effect under principle of comity if due process requirements were met abroad).
159. Utah Code § 78B-5-305. This section invokes the provisions of Utah Code § 78B-5-202 to qualify the foreign judgment as a lien. The registry recording
requirements, effective on and after July 1, 1997, and imposed by the new provisions in Utah Code § 78B-5-201, are not mentioned in connection with foreign judgments,
but they undoubtedly apply to foreign judgments, because the provisions pertain to any “judgment rendered or recorded in a district court.” Potomac Leasing Co. v.
Dasco Tech. Corp., 10 P.3d 972 (Utah 2000) (eight year statute of limitations applies to the period between entry of foreign judgment in rendering state and the
judgment’s registration in Utah).
160. Black’s Law Dictionary 280 (5th ed 1983); Graves v. Seifried, 87 P. 674 (Utah 1906) (equitable lien acquired by payment of taxes gave taxpayer interest
in property).
161. Department of Army v. Blue Fox Inc., 525 U.S. 255 (1999), distinguished by America’s Community Bankers v. F.D.I.C., 200 F.3d 822 (D.C. Cir. 2000).
162. Grupo Mexicano de Desarrolo S.A. v. Alliance Bond Fund, Inc., 527 U.S. 308 (1999); In re A.C. Rentals, Inc., 310 B.R. 663 (10th Cir. 2004) (after an exwife obtained an equitable judgment against her husband’s company, the equitable lien failed because she failed to give notice to the company).
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§ 16.05(e). TEFRA and Medicaid Liens.
As described by the federal government,
States may impose liens for Medicaid benefits incorrectly paid pursuant to a court judgment. States may also impose
liens on real property during the lifetime of a Medicaid enrollee who is permanently institutionalized, except when one
of the following individuals resides in the home: the spouse, child under age 21, blind or disabled child of any age, or
sibling who has an equity interest in the home. The states must remove the lien when the Medicaid enrollee is discharged
from the facility and returns home.163
Under the Utah Medical Benefits Recovery Act,164 the Utah Department of Health may impose a lien on the real property of an
individual who has been an inpatient in a care for more than 180 days to recover the amount of medical assistance provided by the
state Medicaid program to that individual.165 Such liens are implemented under the Tax Equity and Fiscal Responsibility Act of 1982
and are thus known as “TEFRA liens”. Notwithstanding the foregoing, the Department may not impose a lien on the home of such an
individual if individual’s spouse, children younger than 21 or sibling with an equal interest in the home are occupying it. Any individual
may file a request for review of the Department's decision under Title 63G, Chapter 4, Administrative Procedures Act.
§ 16.05(f). Wrongful Liens.
Utah law prohibits wrongful liens, defined as any document that purports to create a lien, notice of interest, or encumbrance on
any owner’s interest in certain real property and at the time it is recorded it is not authorized by statute, court order or authorizing
document.166 The prohibitions are set forth in the act on wrongful liens and wrongful judgment liens167 and Wrongful Lien Injunctions
act.168 These acts do not apply to mechanics’ liens or other liens authorized by statute if the person filing the lien has a good faith basis
for filing.169 A lien that is unenforceable is not necessarily wrongful.170
§16.05(g) Priority of Liens.
Liens typically have priority according to the time they were created.171 Parties are free to make agreements as to the priority of
their liens known as subordination agreements. For an in-depth explanation of subordination agreements, see Chapter 14. When there
are three or more lien holders on a property and two of the three execute a subordination agreement, the noncontracting party
remains in the position it held prior to the other parties executing the subordination agreement. 172

163. Medicaid.gov, https://www.medicaid.gov/medicaid/eligibility/estate-recovery/index.html.
164. Utah Code Title 26, Ch. 19.
165. Utah Code 26-19-501.
166. Utah Code §38-9-102(12).; Pratt v. Pugh, 2010 UT App 219, 238 P.3d 1073 (Utah App. 2010) (a lien authorized by a document later shown to be void is
not considered wrongful at the time the lien documents were recorded).
167. Utah Code §§38-9-101 et seq. See CFD Payson, LLC v. Christensen, 361 P.3d 145 (Utha App. 2015); Doug Jessop Construction, Inc. v. Anderton, 195 P.3d
493 (Utah App. 2008). Gardiner v. York 2010 Utah App. LEXIS 107 (Utah App. 2010) (court concluded that plaintiff had standing to bring a wrongful lien claim
under the Wrongful Lien Act); State v. Jerry Cooper, 2011 UT App 234, and State v. Richard Donald Cooper, 2011 UT App 271. Defendants in these cases, father
and son, defaulted in an action to quiet title to certain real property. They then recorded a document called “Administrative Judgment” stating the plaintiffs, the
plaintiffs’ attorney and the district judge in the quiet title action were liable to Jerry Cooper in the amount of $ 4.2 million stemming from the quiet title action.
A different judge entered a civil judgment declaring the “Administrative Judgment” a wrongful lien. Thereafter defendants recorded another document called
“Consent Judgment” purporting to enable the defendants to collect on liabilities pursuant to the “Administrative Judgment,” and further stating that if the $ 4.2
million were not paid in 90 days it would become a “commercial lien.” After a jury trial the defendants were convicted of filing a wrongful lien for filing the
“Consent Judgment.” Defendant Jerry Cooper, on appeal, claimed his constitutional rights to jury trial were violated when the jury was instructed that the
Administrative Judgment had been determined by another court to be a wrongful lien. The Court of Appeals affirmed both convictions on all counts. See Michael
Barnhill, “The Limited Scope of the Wrongful Lien Statute,” 25 Utah B.J. 34 (Sep./Oct. 2012).
168. Utah Code §§ 38-9a-101 to -205. See Doug Jessop Construction, Inc. v. Anderton, 195 P.3d 493 (Utah App. 2008).
169. I-D Elec. Inc. v. Gillman, 402 P.3d 802 (Utah App 2017), cert denied, 412 P.3d 1255 (Utah 2018).
170. Bay Harbor Farm, LC v. Sumison, 329 P.3d 46 (Utah App 2014).
171 See §14.02(h)(2)(i).
172 VCS, Inc. v. Countrywide Home Loans, Inc., 349 P.3d 704 (Utah 2015).
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§ 16.06. Slander of Title Actions.
Slander or disparagement of title is a common law action that is still governed by judicial decisions rather than statutes. The
elements of the cause of action have been stated as follows:
To prove slander of title, a claimant must prove (1) there was a publication of a slanderous statement disparaging
plaintiff’s title, (2) the statement was false, (3) the statement was made with malice, and (4) the statement caused actual
or special damages.173
Utah courts have given more detailed explanations of “slanderous statement” and “malice.” “A slanderous statement is one that
is derogatory or injurious to the legal validity of an owner’s title or to his or her right to sell or hypothecate the property ....”174
Malice may be affirmatively proved or implied.175 Affirmative proof requires a showing that the wrong was done with an intent to
injure, vex, or annoy. Malice may be implied where a party knowingly and wrongfully records or publishes something untrue or
spurious or which gives a false or misleading impression adverse to one’s title under circumstances that the party should reasonably
foresee might result in damage to the owner of the property.176
If malice is proved as part of a slander of title action, that proof does not necessarily justify imposition of punitive damages.177
Publication requires that the statement be made to some person other than the plaintiff.
Slander of title may occur when a mechanic’s lien claimant asserts a lien over more land than is justified by the work or material
on which the lien is based;178 however, no slander of title results from filing a lis pendens (which is based on a pleading, and which is
therefore privileged),179 or from filing a Notice of Interest if no damage results.180 The statute of limitations for a slander of title action
begins to run only when the property is sold at a reduced price.181 A slander of title action may be a compulsory counterclaim in some
lawsuits and will be barred if not pleaded as such.182
§ 16.07. Alternative Dispute Resolution.
This section provides a general survey description of various methods of alternative dispute resolution (ADR) and how they may be
applied to real property matters. The ADR methods discussed here represent ADR in its fullest sense, which includes techniques for
avoiding litigation entirely as well as processes that accelerate or shorten the litigation process.183 Some techniques, such as
173. Gillmor v. Cummings, 904 P.2d 703, 707 (Utah App. 1995), cert. denied, 913 P.2d 749 (Utah 1996). Pett v. Fleet Mortg. Corp., 91 P.3d 854 (Utah App.,
2004) (trust deed beneficiary’s failure to reconvey property in a timely manner after the debtors’ payment in full did not constitute slander of title because the
beneficiary had no legal obligation to reconvey); Spencer v. Pleasant View City, 80 P.3d 546 (Utah App., 2003) (slander of title claim failed absent the element of
malice); SCO Group v. Novell, 2004 U.S. Dist. LEXIS 12267 (June 9, 2004). See also, First Security Bank v. Banberry Crossing, 780 P.2d 1253 (Utah 1989); Bass v.
Planned Management Services, Inc., 761 P.2d 566, 568 (Utah 1988); Olsen v. Kidman, 235 P.2d 510 (Utah 1951) (definition based on Restatement of Torts § 624);
Dowse v. Doris Trust Co., 208 P.2d 956 (Utah 1949) (definition based on Restatement of Torts § 624); SCO Group, Inc. v. Novell, Inc., 377 F. Supp. 2d 1145 (D.
Utah 2005) (denying a motion to dismiss for inability to prove the element of malice); RJW Media, Inc. v. CIT Group/Consumer Fin., Inc., 202 P.3d 291, 296 (Utah
App. 2008).
174. Bass v. Planned Management Services, Inc., 761 P.2d 566, 568 (Utah 1988).
175. Dillon v. Southern Mgmt. Corp. Ret. Trust, 326 P.3d 656 (Utah 2014).
176. First Security Bank of Utah v. Banberry Crossing, 780 P.2d 1253, 1257 (Utah 1989); Jack B. Parson Cos. v. Nield, 751 P.2d 1131 (Utah 1988); Howarth v.
Ostergaard, 515 P.2d 442 (Utah 1973). Dillon v. Southern Mgmt. Corp. Ret. Trust, 326 P.3d 656 (Utah 2014) (a lender who knew that the loan had been discharged
proceeded with foreclosure anyway, thereby meeting the slander of title requirement for implied malice).
177. Sproul v. Parks, 210 P.2d 436 (Utah 1949).
178. Projects Unlimited, Inc. v. Copper State Thrift & Loan Co., 798 P.2d 738 (Utah 1990); In this respect, slander of title actions are governed by statute. A
party may recover $3,000 or treble actual damages, whichever is greater, plus attorney fees against one who files a wrongful lien against real property and refuses
to correct it within ten days after receiving a written request to make the correction. Utah Code § 38-9-203(2). Recovery is increased to $10,000 or treble actual
damages, whichever is greater, plus attorney fees, if the wrongful lien was filed with knowledge or having reason to know that the document was wrongful,
groundless, or contained a material misstatement or false claim. Utah Code § 38-9-203(3). Abuse of the lien right is a Class B Misdemeanor. Utah Code § 38-1a308.
179. Hansen v. Kohler, 550 P.2d 186 (Utah 1976).
180. See generally Saunders v. Sharp, 793 P.2d 927 (Utah App. 1990).
181. Valley Colour, Inc. v. Beuchert Builders, Inc., 944 P.2d 361 (Utah 1997) (two-year statute of limitations for slander of title action against a contractor
who filed a mechanic’s lien on the property).
182. Raile Family Trust ex rel Raile v. Promax Dev. Corp., 24 P.3d 980 (Utah 2001).
183. See Jacob Macfarlane, How Many Cooks Does It Take to Spoil a Soup?: San Juan County v. U.S. and Interventions in R.S. 2477 Land Disputes, 29 J. Land
Resources & Envtl. L. 227, 245-250 (2009) (general overview of ADR options); Brian Ray, Extending the Shadow of the Law: Using Hybrid Mechanisms to Develop
Constitutional Norms in Socioeconomic Rights Cases, 2009 Utah L. Rev. 797, 801-15 (2009).
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negotiation and compromise, apply in both contexts.
In real property matters, resorting to the courts for dispute resolution is inexplicable and unsatisfactory to many who have
experienced firsthand the frustrating delays, expenses and occasional inconsistencies of such litigation; thus, there is growing fervor
behind the quest for alternative means of dispute resolution. This seems especially apparent when the property values at issue have
not been large, nor the legal issues complex.
It should be remembered, however, that access to the courts is a fundamental right and should not be restricted lightly. Therefore,
state and federal legislation has arisen to encourage rather than mandate certain types of alternative dispute resolution. Such
legislation may restrict or limit access to the courts in some circumstances, but usually will not foreclose it entirely.
In 1994 Utah adopted the Alternative Dispute Resolution Act, to authorize and encourage use of arbitration, mediation and other
means of dispute resolution.184 The Act establishes a director of Dispute Resolution Programs, authorizes the Judicial Council to create
rules for alternative dispute resolution procedures, and sets up minimum procedures for arbitration, mediation, and for alternative
dispute resolution in general.185
§ 16.07(a). Devices for Settling Claims or Shortening Litigation, Other Than Arbitration.
§ 16.07(a)(1). In General.
All types of disputes, whether or not related to real property, may be resolved by one or more of the techniques discussed in this
section. Many factors may motivate a party to enter into an accord or a compromise, for example, but certainly chief among them is
the desire to obtain some benefit from a claim while avoiding the time and expense of even ordinary, not to mention protracted,
litigation. The mutuality of benefits derived from these arrangements depends heavily on the attorneys’ skills as negotiators.
§ 16.07(a)(2). Mini-Trial.
To conduct a mini-trial, the parties select a qualified person to function as a private judge. Then, a short trial of issues in dispute is
carried out before the judge. The trial, however, is not intended to be binding; its main purpose is to permit the parties to present the
strengths of their respective cases, expose them to adversarial questioning and a thoughtful judicial response, and then attempt to
reach a settlement after those views have been aired and evaluated. The usual context for the mini-trial is a dispute between
corporations, and the trial is attended by corporate officers who have authority to conclude settlement agreements. Negotiations
between those persons toward settlement following the mini-trial may be aided by comments from the “judge” who — while
remaining impartial — may be invited to explain a judge’s views of how the parties’ positions will fare in the courts. The mini-trial is
thus a form of structured negotiation that could even shift into a form of mediation.
One variant of the mini-trial is the mini-arbitration, a proceeding in which the parties conduct the “trial” before an arbitrator and
then accept the arbitrator’s decision as binding.186
§ 16.07(a)(3). Summary Jury Trial.
Another variant of the mini-trial is the summary jury trial, in which the parties present their cases before a jury of lay persons rather
than before a group of corporate executives. The case presentations are oral arguments and summations only, with no examination
of witnesses. The “jury” then renders a verdict, which is usually advisory only. After the presentations, the lawyers may question the
“jurors,” and, armed with such additional insights into the strengths and weaknesses of their positions, may enter into a settlement
conference with the judge.
The mini-trial and the summary jury trial are most useful in cases involving complex issues between wealthy parties. In the real
property context, it is possible that litigation involving title to large tracts of land or major nuisance or mineral claims could be of such
magnitude as to benefit from the somewhat elaborate and expensive “dry run” represented by the mini-trial and summary jury trial
methods.
§ 16.07(a)(4). Accord and Satisfaction.
If one party’s conduct results in harm to another party, with a claim or cause of action based thereon, the offending party may
offer to satisfy the claim with some substitute performance or consideration. This offer is the accord.187 If the proffered accord is

184. Utah Code §§ 78B-6-201 et seq.; Miller Family Real Estate, LLC v. Hajizadeh, 200 P.3d 213, 217 (Utah App. 208) (When the parties to a contract indicate
an intent to link ADR deadlines with the underlying obligations of the agreement, that intent is enforced by the courts).
185. Utah Code §§ 78B-6-204 to 78B-6-208.
186. Roger Borovoy, Alternative Dispute Resolution in Technical Litigation, 100 F.R.D. 527 (1983).
187. Stearns Lending Inc. v. Pyle, 361 P.3d 672, 677 (Utah 2015); Grove v. Winter, 554 N.E.2d 722 (Ill. App. 1990); International Union, United Auto.,
Aerospace, & Agr. Implement Workers of Am. (UAW) v. Yard-Man, Inc., 716 F.2d 1476 (6th Cir. 1983); S. Leo Harmonay, Inc. v. Binks Mfg. Co., 597 F. Supp. 1014
(S.D. N.Y. 1984); Stahl Mgt. Corp. v. Conceptions Unlimited, 554 F. Supp. 890 (S.D. N.Y. 1983).
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accepted, the performance of what was offered as the accord is the satisfaction.188 When the accord is followed by the satisfaction, it
bars the original claim.189 Accord and satisfaction is an affirmative defense and must be set forth affirmatively in the pleadings.190
§ 16.07(a)(5). Compromise and Settlement.
The process of compromise and settlement both resembles accord and satisfaction and differs from it. As with accord and
satisfaction, a compromise is the offer to tender an alternative performance in response to a disputed claim, and the settlement is the
actual performance of the proffered compromise.191 However, a compromise is valid and enforceable even before settlement
occurs,192 whereas the accord is not effective to bar the original claim, until the satisfaction occurs.193 This difference is explained by
the fact that a compromise requires “mental assent” of both parties, while an accord and satisfaction does not.194
While some states hold that accord and satisfaction may relate to even undisputed or liquidated claims such as a judgment, in Utah
the claim must be disputed or unliquidated.195 A compromise and settlement can apply to conflicting claims to real property.196
§ 16.07(a)(6). Novation and Release.
A novation and a release can result either from an accord and satisfaction or from a compromise and settlement. If either the
accord or the compromise is accepted as a substitute promised performance, the original obligation of performance is extinguished and a
novation results.197 If the compromise or accord relinquishes a claim or discharge or performance, it may be termed a release.

188. Stearns Lending Inc. v. Pyle, 361 P.3d 672, 677 (Utah 2015); Polin v. Major, 502 N.E.2d 355 (Ill. App. 1986); Priem v. Shires, 697 S.W.2d 860 (Tex. Civ.
App. 1985). Thus, three elements must be present to establish an accord and satisfaction: (1) an unliquidated claim or bona fide dispute over the amount due,
(2) payment offered as full settlement, and (3) acceptance of the payment as full settlement. Dishinger v. Potter, 47 P.3d 76 (Utah App. 2001) (jury’s special
verdict established accord and satisfaction as a matter of law); ProMax Dev. Corp., 998 P.2d 254 (Utah 2000); Truman v. Dalton, 994 P.2d 1271 (Utah App. 1999)
(authorized agent may bind principal to accord and satisfaction by accepting payment); Cove View Excavating & Constr. Co. v. Flynn, 758 P.2d 474 (Utah App.
1988) (finding accord and satisfaction even though creditor crossed out restrictive condition on check before negotiation). Retention of a check offered as
payment in full constitutes assent to the accord and satisfaction even if the recipient of the check notifies the sender it is accepted as only partial payment. Valley
Asphalt, Inc. v. Stimpel-Wiebelhaus Assoc., 3 Fed. Appx. 838 (10th Cir. 2001) (not selected for publication in Federal Reporter); Smith v. Grand Canyon Expeditions
Co., 84 P.3d 1154 (Utah 2003) (holding that when a former employee accepted a severance package, he entered into an accord and satisfaction); Covey v. Covey,
80 P.3d 553 (Utah App. 2003) (an ex-wife who accepted proceeds from the sale of a house did not enter into an accord and satisfaction, but rather accepted
collateral to ensure that her ex-husband would return stock to her); Lantec v. Novell, 306 F.3d 1003 (10th Cir. 2002).
189. Seger v. Drews, 784 P.2d 133 (Or. App. 1989); Bodell Constr. Co. v. Robbins, 215 P.3d 933, 940 (Utah 2009) (“When a claim is discharged through an
accord and satisfaction, the claim is considered fully satisfied”).
190. Utah R. Civ. P. 8(c); Smith v. Grand Canyon Expeditions, 84 P.3d 1154 (Utah 2003); Larry J. Coet Chevrolet, Pontiac, Buick v. Labrum, 180 P.3d 765, 772
n.6 (Utah 2008) (requirements for an accord and satisfaction are (1) a bona fide dispute over an unliquidated amount, (2) a payment made in full settlement of
the entire dispute, and (3) an acceptance of the payment).
191. Harding v. Will, 500 P.2d 91 (Wash. 1972); Sackler v. Savin, 897 P.2d 1217 (Utah 1995) (a settlement agreement is favored by law and may be summarily
enforced if it is a binding agreement and the excuse for nonperformance is comparatively insubstantial).
192. Hershey v. Simpson, 725 P.2d 196 (Idaho App. 1986). When one party breaches the settlement agreement, the other party has option of enforcing it or
of rescinding it. Matter of Thompson’s Estates, 601 P.2d 1105 (Kan. 1979); Blaylock v. Akin, 619 S.W.2d 207 (Tex. Civ. App. 1981); New York Air Brake Corp. v.
General Signal Corp., 873 F. Supp. 747 (N.D.N.Y. 1995) (settlement agreement); S&G Inc. v. Intermountain Power Agency, 913 P.2d 735 (Utah 1996) (elements of
accord and satisfaction are (1) bona fide dispute over unliquidated amount, (2) payment made in full settlement of entire dispute, and (3) acceptance of payment).
193. Dishinger v. Potter, 47 P.3d 76 (Utah App. 2001) (accord and satisfaction was established in a dispute between a commercial tenant and landlord where
the jury found good faith agreement over the amount due, payments were tendered in full satisfaction, and the landlord negotiated the check); Flagel v.
Southwest Clinical Psychiatrist, P.C., 755 P.2d 1184 (Ariz. App. 1988); Goslin v. Racal Data Commun., Inc., 468 So. 2d 390 (Fla. App. 1984); Reily Elec. Supply, Inc.
v. Hollenberg, 535 So. 2d 1321 (La. App. 1988); Bestor v. American Nat’l Stores, Inc., 691 S.W.2d 384 (Mo. App. 1985); Bancohio Nat’l Bank v. Abbey Lane Ltd.,
469 N.E.2d 958 (Ohio App. 1984); Mercury Marine Div., Brunswick Corp. v. Costas, 342 S.E.2d 632 (S.C. App. 1986); Rhea v. Marko Constr., 652 S.W.2d 332 (Tenn.
1983).
194. Valley Asphalt, Inc. v. Stimpel-Wiebelhaus Assoc., 3 Fed. Appx. 838 (10th Cir. 2001).
195. Dishinger v. Potter, 47 P.3d 76 (Utah App. 2001) (jury’s special verdict established accord and satisfaction as a matter of law); ProMax Dev. Corp. v.
Raile, 998 P.2d 254 (Utah 2000); Truman v. Dalton, 994 P.2d 1271 (Utah App. 1999) (authorized agent may bind principal to accord and satisfaction by accepting
payment).
196. Sanpete Water Conservancy Dist. v. Carbon Water Conservancy Dist. 226 F.3d 1170 (10th Cir. 2000) (controversy over building reservoir not precluded
by settlement agreement that addressed only rights to water in watershed).
197. Malanca v. Falstaff Brewing Co., 694 F.2d 182 (9th Cir. 1982); Malmstrom v. Kaiser Alum. & Chem. Corp., 231 Cal. Rptr. 820 (1986), distinguished by
Esbensen v. Userware Int’l, Inc., 14 Cal. Rptr. 2d 93 (Cal. Ct. App. 1986); Quealy v. Anderson, 714 P.2d 667 (Utah 1986).
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§ 16.07(b). Arbitration.
§ 16.07(b)(1). Arbitration Defined and Distinguished.
Arbitration is a nonjudicial process of investigating and resolving matters in dispute between parties.198 Parties who resort to
arbitration generally expect it to be more efficient, less expensive and less formal than litigation.199 Like litigation, arbitration functions
as a fact-finding process, a process for resolving the matters in dispute, and a process for determining an award for the prevailing
party. Both the factual and remedial determinations resulting from an arbitration process are binding on the parties and are not
intended merely to be submitted to a court for judicial approval.200 Judicial intervention in the arbitration process is appropriate only
when difficulties in enforcement arise or when claims of impropriety in the arbitration proceedings are pressed.
§ 16.07(b)(2). The Common Law of Arbitration.
Although arbitration usually takes place because parties have agreed to arbitrate201 and today is subject to much statutory
regulation, a common law of arbitration nevertheless exists. At common law an arbitration award became a cause of action in favor
of the prevailing party.202 The common law of arbitration will not recognize a right of one party to force another to arbitrate a dispute,
even under a prior agreement.203 This means that private arbitration agreements are revocable at will by either party.
Once the parties enter arbitration, by their common consent, several principles of the common law of arbitration are applicable:
(1) no right of jury trial204 and no right to resort to a court for instruction in the law is recognized;
(2) the arbitrator is not required to explain reasons for the award;205 and
(3) only limited judicial review of the award is permitted.206
§ 16.07(b)(3). Statutory Modification of Arbitration Law.
State arbitration statutes began to appear in the early decades of the 20th century and made private arbitration agreements
specifically enforceable by either party.207 In some states the statutory provisions did not make major changes in the common law of

198. Christmas v. Cimarron Realty Co., 648 P.2d 788 (N.M. 1982); Kotter v. Kotter, 206 P.3d 633, 637 n.5 (Utah 2009) (Arbitration is a dispute resolution
method that is an alternative to proceedings in a court of record).
199. Michelle R. Mitchell, Arbitration Agreements: When Do Employees Waive Their Rights? 14 BYU J. Pub. L. 83 (1999) (book review); Margaret M. Harding,
The Redefinition of Arbitration By Those With Superior Bargaining Power, 1999 Utah L. Rev. 857; Kent B. Scott, Arbitration Advocacy Part One: Preparing the
Case, 15 Utah Bar J. 8 (Jun./Jul. 2002); Kent B. Scott, Arbitration Advocacy Part Two: The Arbitration Hearing, 15 Utah Bar J. 20 (Nov. 2002); Mayflower Ins. Co. v.
Pellegrino, 261 Cal. Rptr. 224 (1989); Village of Cairo v. Bodine Contr’g Co., 685 S.W.2d 253 (Mo. App. 1985); Hicks v. UBS Fin. Servs., 226 P.3d 762, 768-769 (Utah
App. 2010) (Overruled on different grounds by Westgate Resorts, Ltd. v. Consumer Prot. Grp., LLC, 289 P.3d 420 (Utah 2012) (Making the arbitration proceedings
cost-effective, the Arbitration Act confers upon arbitrators broad discretion regarding discovery matters and substantially limits judicial review of arbitration
awards).
200. Pacific Dev., L.C. v. Orton, 23 P.3d 1035 (Utah 2001) (parties deliberately waived rights to judicial review in arbitration agreement); McCoy v. Blue Cross
and Blue Shield of Utah, 20 P.3d 901 (Utah 2001) (because parties to binding arbitration waive substantial rights of judicial adjudication of dispute, direct and
specific evidence is required to show agreement to arbitrate); Kennecott Utah Copper Corp. v. Becker, 186 F.3d 1261 (10th Cir. 1999) (plaintiff waived any right
to de novo judicial review by voluntarily submitting to arbitration).
201. Christmas v. Cimarron Realty Co., 648 P.2d 788 (N.M. 1982) (arbitration is a contractual remedy); Peterson & Simpson v. IHC Health Servs., 217 P.3d
716 (Utah 2009) (Court upheld contractual language between parties specifying how arbitrators would be selected); see also Bybee v. Abdulla, 189 P.3d 40 (Utah
2008) (Arbitration agreement signed by deceased husband is not enforceable against his widowed wife).
202. Buckhannon Bd. and Care Home, Inc. v. West Virginia Dept. of Health & Human Resources, 121 S. Ct. 1835 (2001) (citing Burch v. Scott, 1 G & J 393,
1829 Md. LEXIS 30, *15 (Md. Ct. App. Dec. 1829).
203. Howard County Bd. of Educ. v. Howard County Educ. Ass’n, Inc., 487 A.2d 1220 (Md. App. 1985); International Union, United Auto., Aircraft, etc. v.
Benton Harbor Malleable Indus., 242 F.2d 536 (6th Cir.), cert. denied, 355 U.S. 814 (1957).
204. Lester Brickman, Attorney-Client Fee Arbitration: A Dissenting View, 1990 Utah L. Rev. 277.
205. Softsolutions Inc. v. Brigham Young University, 1 P.3d 1095, 1164 (Utah 2000); Kennecott Utah Copper Corp. v. Becker, 195 F.3d 1201, 1204 (10th Cir.
1999); Daniel E. Murray, A Potpourri of Recent Federal Arbitration Cases Involving Domestic and International Arbitration, 13 BYU J. Pub. L. 293 (1999).
206. Bernhardt v. Polygraphic Co. of Am., Inc., 350 U.S. 198 (1956); Createrra, Inc. v. Sundial, LC, 304 P.3d 104, 109 (Utah 2019).
207. Snyder v. Superior Court in and for Amador County, 74 P.2d 782 (Cal. App. 1930); Finsilver, Still & Moss v. Goldberg, Maas & Co., 171 N.E. 579 (N.Y.
1930).
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arbitration, but simply supplemented the common law.208 Other state statutes, beginning with New York’s arbitration act in 1921,209
made significant changes in the common law of arbitration, but did not abolish it.210 Comprehensive arbitration statutes in yet other
states have completely abrogated the common law of arbitration in their jurisdictions.211
In 1956, the National Conference of Commissioners on Uniform State Laws issued a revised Uniform Arbitration Act, modeled after
the New York act, which had meanwhile also been followed in several other states. This uniform act has now been adopted in 28 states
and the District of Columbia, and substantially similar legislation has been enacted in 14 additional states.212
The constitutionality of some state arbitration statutes has been challenged by arguments that the statutes deprive parties of
property without due process of law,213 or improperly extend judicial powers to private persons,214 and impair contract obligations.215
All the statutes have withstood such attacks.
§ 16.07(b)(4). Requirements, Scope and Effect of Arbitration Agreements.
Under common law, agreements to submit present or future disputes to arbitration may be either oral or written.216 However,
common law also requires that such a submission agreement be in writing if the eventual arbitration award will achieve what the
parties could do only in writing, such as determine the title to land.217 In those states where the submission agreement is governed by
statute rather than the common law, such agreements almost always must be in writing, and this requirement is strictly enforced.218
In jurisdictions where common law and statutory arbitration co-exist and the parties do not specify which set of rules they choose to
follow, the choice of rules will be inferred from the parties’ conduct.219
If agreements or contract clauses require parties to arbitrate future disputes, those agreements or clauses may, without more
formalization, suffice as submission agreements if they apply to all such future disputes.220 However, under some state arbitration
statutes, such agreements do not actually achieve the submission of a dispute to arbitration, but may be the basis for compelling a

208. King v. Beale, 96 S.E.2d 765 (Va. 1957).
209. N.Y. Civ. Prac. L. & R. §§ 7501 et seq.
210. Wark & Co. v. Twelfth & Sansom Corp., 107 A.2d 856 (Pa. 1954); Britex Waste Co. v. Nathan Schwab & Sons, 12 A.2d 473 (Pa. Super. 1940), distinguished
by Cook v. Kuljian Corp., 201 F. Supp. 531 (E. D. Pa. 1962).
211. Lindon City v. Engineers Const. Co., 636 P.2d 1070 (Utah 1981) (Arbitration Act meets due process requirements); Kelso-Burnett Co. v. Zeus Dev. Corp.,
437 N.E.2d 26 (Ill. App. 1982); Crofoot v. Blair Holdings Corp., 260 P.2d 156 (Cal. App. 1953).
212. Lester Brickman, Attorney-Client Fee Arbitration: A Dissenting View, 1990 Utah L. Rev. 277.
213. Wenger v. Finley, 541 N.E.2d 1220 (Ill. App. 1989); Finsilver, Still & Moss v. Goldberg, Maas & Co., 171 N.E. 579 (N.Y. 1930), superseded by statute as
stated in Commerce and Industry Ins. Co. v. Nester, 660 N.Y.S.2d 366 (1997); Deer Crest Assocs. I, LC v. Silver Creek Dev. Group, LLC, 222 P.3d 1184, 1187 n.2
(Utah 2009) (Arbitration proceedings do not violate the due process clause or the open courts provision as long as the parties have waived their right to judicial
proceedings through express agreements).
214. Moss v. Department of Mental Health, 406 N.W.2d 203 (Mich. App. 1987); Snyder v. Superior Court of Amador County, 74 P.2d 782 (Cal. App. 1930).
215. Pacific Dev., L.C. v. Orton, 23 P.3d 1035 (Utah 2001) (even though arbitration agreement is a contract, statute imposes requirements not found in
ordinary common law contracts); Conejo Valley Unified Sch. Dist. v. William Blorock & Partners, Inc., 169 Cal. Rptr. 102 (1980); Berkovitz v. Arbib & Houlberg,
Inc., 130 N.E. 288 (N.Y. 1921).
216. Red Springs Presbyterian Church v. Terminix Co. of N.C., 458 S.E.2d 270 (N.C. App. 1995) (the parties’ signature on the contract established a valid
agreement to arbitrate a dispute); Wetzel v. Sullivan, King & Sabom, P.C., 745 S.W.2d 78 (Tex. App. 1988); Lilley v. Tuttle, 117 P. 896 (Colo. 1911); distinguished
by Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Williams, No. 05-97-01481-CV, 1998 Tex. App. LEXIS 2037 (Tex. App. Apr. 6, 1998).
217. Id. Jenkins v. Percival, 962 P.2d 796 (Utah 1998) (an arbitration agreement must be written to be enforceable under the Utah Arbitration Act).
218. See Utah Code § 78B-6-203; Pacific Dev., L.C. v. Orton, 23 P.3d 1035 (Utah 2001) (only written arbitration agreements are enforceable under statute
and must set forth scope of issues to be arbitrated); McCoy v. Blue Cross and Blue Shield of Utah, 20 P.3d 901 (Utah 2001) (arbitration agreement must be in
writing to be enforceable); But see Jenkins v. Percival, 962 P.2d 796 (Utah 1998) (oral arbitration agreement enforceable under partial performance doctrine);
Ryan Hancey, Recent Case Law Development, Contract Law v. Conditions Under Which Oral Arbitration Agreements Become Binding, 1999 Utah L. Rev. 1054;
Apex Realty, Inc. v. Schick Realty, Inc., 577 A.2d 534 (N.J. Eq.), appeal denied, 604 A.2d 597 (N.J. 1990); Application of Downer Corp., 304 P.2d 756 (Cal. App.
1956).
219. Bank v. International Business Machines Corp., 915 F. Supp. 491 (D. Mass. 1996), rev’d on other grounds, 99 F.3d 46 (1st Cir. 1996); Insignia Homes, Inc.
v. Hinden, 675 So. 2d 673 (Fla. App. 1996); Brennan v. General Acc., Fire & Life Assur. Corp., 574 A.2d 580 (Pa. 1990); Pick Indus., Inc. v. Gebhard-Berghammer,
Inc., 56 N.W.2d 97 (Wis. 1953), rev’d on other grounds, 99 F.3d 46 (1st Cir. 1996). See generally Peterson & Simpson v. IHC Health Servs., Inc., 2009 UT 54, ¶ 13,
217 P.3d 716 (Utah 2009).
220. Stein v. Drake, 254 P.2d 613 (Cal. App. 1953), disapproved of in Brink v. Allegro Builders, Inc., 375 P.2d 436 (Cal. 1962).
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submission.221
Submission agreements must contain provisions that identify the issues or matters subject to arbitration, confer jurisdiction over
the parties, and empower the arbitrator to resolve the dispute.222 If the content of submission agreements is defined by statute, the
parties must comply strictly with the statutory requirements, because those requirements are usually held to be jurisdictional.223
Some submission agreements are self-executing, so that parties may proceed directly to the arbitration process; other agreements
may contain only the commitment to arbitrate, and still require the appointment of arbitrators and submission of the matter to those
appointees before further proceedings can take place.224
It is also possible for the parties to submit to arbitration a matter already in litigation. Under common law225 and under some
arbitration statutes, such a submission terminates the litigation and the jurisdiction of the court.226 Under other statutes, the litigation
is merely stayed pending the outcome of the arbitration.227 Participation in litigation may compromise the right to arbitrate.228
In a related issue, it has been held that merely entering into an agreement to submit a matter for arbitration, without actually
undertaking the arbitration process, will not stop the running of the statute of limitations.229 However, a party to the submission
agreement may be estopped from asserting the statute of limitations as a defense, if the arbitration agreement was the cause for
delaying subsequent litigation.230 When an arbitrator does not give reasons for an award and allows a claim as being timely, it is
difficult to assert a statute of limitations defense.231
A provision of a development agreement conferring the right to compel arbitration pertained to only one of the parties and to only
those issues involving that party. No other party could compel arbitration.232

221. Newburger v. Lubell, 177 N.E. 424 (N.Y. 1931); In re Smith, 276 N.Y.S. 221 (1934).
222. Bowen v. Amoco Pipeline Co., 254 F.3d 925 (10th Cir. 2001) (jurisdiction to make arbitration awards is derived from submission agreement); Pacific
Dev., L.C. v. Orton, 23 P.3d 1035 (Utah 2001) (court can find that arbitrator exceeded authority only if award covers areas not in submission agreement);
Softsolutions, Inc. v. Brigham Young University, 1 P.3d 1095 (Utah 2000) (arbitrator stayed within confines of submission agreement); Howsam v. Dean Witter
Reynolds, 537 U.S. 79 (2002) (question of arbitrability will be determined by the court unless the submission agreement clearly provides otherwise); Spahr v.
Secco, 330 F.3d 1266 (10th Cir. 2003).
223. Commercial Factors Corp. v. Kurtzman Bros., 280 P.2d 146 (Cal. App. 1955).
224. Turner Constr. Co. v. H & S Forming of S. Florida, Inc., 567 So. 2d 1036 (Fla. App. 1990); Crofoot v. Blair Holdings Corp., 260 P.2d 156 (Cal. App. 1953).
225. But see Laur & Mack Contracting Co. Inc. v. Di Cienzo, 651 N.Y.S.2d 831 (1996); Pick Indus., Inc. v. Gebhard-Berghammer, Inc., 56 N.W.2d 97 (Wis. 1953).
226. Lindon City v. Engineers Const. Co., 636 P.2d 1070 (Utah 1981) (“arbitration removes a controversy from the arena of litigation but is not an ouster of
judicial jurisdiction”); Crofoot v. Blair Holdings Corp., 260 P.2d 156 (Cal. App. 1953).
227. Dexter v. Prudential Ins. Co. of America, 215 F.3d 1336 (10th Cir. 2000) (defendant who filed motion to compel arbitration and to stay proceedings did
not waive right to arbitration); American Cas. Co. of Reading Pa. v. L-J, Inc., 35 F.3d 133 (4th Cir. 1994) (order staying litigation pending arbitration is nonappealable, while order refusing to grant stay is immediately appealable); Mountain Plains Constructors, Inc. v. Torrez, 785 P.2d 928 (Colo. 1990); Carpenter v.
Bloomer, 148 A.2d 497 (N.J. Super. 1959).
228. Cedar Surgery Ctr., L.L.C. v. Bonelli, 96 P.3d 911 (Utah 2004) (right to arbitration is waived if: (1) the party seeking arbitration has participated in litigation
in a manner inconsistent with arbitration, and (2) the participation resulted in prejudice to the opposing party; the fact that the defendant did not participate in
litigation and that a judgment was declared against him was not inconsistent with an intent to arbitrate). Baker v. Stevens, 114 P.3d 580 (Utah 2005). (While the
appeal was pending, the parties conducted discovery and one of the doctors successfully sought summary judgment in the trial court on the spouse’s claim
against him. The spouse filed a suggestion of mootness, arguing that the doctor’s dismissal from the underlying action rendered the appeal moot, but the doctor
sought to compel arbitration of the spouse’s wrongful death claim. The appellate court noted that because the time for appealing the summary judgment had
yet to run, the judgment was not final, and that in the event the spouse was successful in challenging the summary judgment on appeal, the doctor could
presumably still seek to compel arbitration; accordingly, the appeal had not lost its ability to provide judicial relief to the litigants and was not moot. The appellate
court held that by seeking summary judgment from the trial court, the doctor litigated the very issues he originally sought to arbitrate; in short, he proceeded as
if he had not even appealed the trial court’s denial of his motion to compel arbitration.)
229. Dresser v. Bindi, 271 Cal. Rptr. 137 (1990); Hornblower v. George Washington Univ., 31 App. D.C. 64 (1908).
230. Martin v. Potashnick, 217 S.W.2d 379 (Mo. 1949); Jensen v. Deep Creek Farm & Live Stock Co., 74 P. 427 (Utah 1903) (where mutual claims submitted
to arbitration are all for money damages, an award in a gross sum is sufficient without findings as to the separate claims).
231. Daniel E. Murray, A Potpourri of Recent Federal Arbitration Cases Involving Domestic and International Arbitration, 13 BYU J. Pub. L. 293 (1999) (citing
Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Jarvis, 70 F.3d 418 (6th Cir. 1995)).
232. Osguthorpe v. Wolf Mountain Resorts, L.C., 322 P.3d 620 (Utah 2013).
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§ 16.07(b)(5). The Arbitration Award.
§ 16.07(b)(5)(i). Technical Requirements.
The decision of an arbitrator or of arbitrators is called the award. Unless otherwise required by statute or by the parties’ agreement,
the award need only express the result of the arbitration, without supporting rationale.233 Many of the state arbitration statutes also
require the award to be in writing and to be signed by the arbitrators234 and, in some instances, even acknowledged.235
According to the common law of arbitration, unless the parties have agreed to accept a decision by a majority of the arbitrators,
the award must be based on a unanimous decision of the arbitrators.236 Under most arbitration statutes a decision supported by a
simple majority of the arbitrators suffices for a valid award.237
The arbitration award should consider and dispose of all the issues required to be resolved by the submission agreement.238 Also,
the award must not deal with issues outside the terms of the submission agreement,239 and an award on such matters is void.240
Arbitrators are required to be fair and just in their decisions,241 but they are not required to follow rules of common law, unless that
is required by the terms of the submission agreement or by statute.242
§ 16.07(b)(5)(ii). Enforcement of the Award.
Under common law an arbitration award is not self-enforcing.243 Therefore, a party seeking enforcement of an arbitration award
against a recalcitrant party must bring a judicial action on contract; the contract theory is appropriate, because the award is subsumed
into the submission agreement.244 Under statutory arbitration, unless common law remedies are also available, the statutory
233. Softsolutions Inc. v. Brigham Young University, 1 P.3d 1095, 1164 (Utah 2000); Kennecott Utah Copper Corp. v. Becker, 195 F.3d 1201, 1204 (10th Cir.
1999); Daniel E. Murray, A Potpourri of Recent Federal Arbitration Cases Involving Domestic and International Arbitration, 13 BYU J. Pub. L. 293 (1999); Bradfordt
Co. v. Hallmark Builders, Inc., 205 B.R. 971 (M.D. Fla. 1996); Apex Realty, Inc. v. Schick Realty, Inc., 577 A.2d 534 (N.J. Eq.), appeal denied, 604 A.2d 59 (N.J. 1990);
Bryson v. Higdon, 21 S.E.2d 836 (N.C. 1942).
234. Griffith Co. v. San Diego College for Women, 289 P.2d 476 (Cal. 1955).
235. Griffith Co. v. San Diego College for Women, 289 P.2d 476 (Cal. 1955); Sandford Laundry v. Simon, 35 N.E.2d 182 (N.Y. 1941).
236. Twait v. Farmers Mutual Hail Ins. Co., 91 N.W.2d 575 (Iowa 1958).
237. Travelers Indem. Co. v. Walton, 384 So. 2d 939 (Fla. App. 1980); Clinton Water Ass’n v. Farmers Constr. Co., 254 S.E.2d 692 (W. Va. 1979).
238. Pacific Development, L.C. v. Orton, 23 P.3d 1035 (Utah 2001) (the arbitrator exceeded the authority granted to him by the arbitration agreement when
he issued the award to the subcontractor on a plat of land not listed in agreement); Softsolutions, Inc. v. Brigham Young University, 1 P.3d 1095 (Utah 2000) (the
arbitrator’s award of royalties was within the scope of submitted issues); Johnston v. Johnston, 554 N.Y.S.2d 851 (1990); Mercury Oil Refining Co. v. Oil Workers
Inter’l Union, 187 F.2d 980 (10th Cir. 1951), distinguished by Local 19, Warehouse Processing and Distributive Workers Union, Retail Wholesale and Dept. Store
Union v. Buckeye Cotton Oil Co., 236 F.2d 776 (6th Cir. 1956), disapproved on other grounds, Textile Workers Union v. Lincoln Mills of Ala., 353 U.S. 448 (1957).
239. Intermountain Power Agency v. Union Pacific R. Co., 961 P.2d 320 (Utah 1998) (an arbitration award purporting to resolve questions beyond the scope
of parties’ dispute as defined in their written agreement is invalid); Worthington & Kimball Const. Co. v. C&A Dev. Co., 777 P.2d 475 (Utah 1989) (to the extent
arbitrators address matters not submitted to them for arbitration, their actions are without force and effect); Daley v. City of Hartford, 574 A.2d 194 (Conn.
1990), cert. denied, 498 U.S. 982 (1991); Carr v. Kalamazoo Vegetable Parchment Co., 92 N.W.2d 295 (Mich. 1958).
240. Pacific Dev., L.C. v. Orton, 23 P.3d 1035 (Utah 2001) (arbitration award purporting to resolve issues beyond jurisdictional boundary of submission
agreement is invalid); Softsolutions, Inc. v. Brigham Young University, 1 P.3d 1095 (Utah 2000) (arbitration within confines of submission agreement held to be
valid); Giannopulos v. Pappas, 15 P.2d 353 (Utah 1932) (it is the arbitrators’ duty to hear all material evidence, and refusal to review material evidence is
misconduct that affords sufficient ground for setting aside an award); Lynch v. Three Ponds Co., 656 P.2d 51 (Colo. App. 1982); Niles-Bement-Pond Co. v.
Amalgamated Local 405, I. U., U. A., A. & A., 97 A.2d 898 (Conn. 1953).
241. Jacob v. Pacific Export Lumber Co., 297 P. 848 (Or. 1931); Gerdetz v. Central Or. Irrig. Co., 163 P. 980 (Or. 1917).
242. Allstate Ins. Co. v. Wong, 93 P.3d 849 (Utah App. 2004) (the standard when reviewing arbitration decisions is very narrow); Johnston v. Johnston, 554
N.Y.S.2d 851 (1990); Morganti, Inc. v. Boehriger Ingelheim Pharmaceuticals, Inc., 563 A.2d 1055 (Conn. App. 1989); Zelle v. Chicago & N.W.R. Co., 65 N.W.2d 583
(Minn. 1954); Park Construction Co. v. Independent Sch. Dist. No. 32, Carver County, 11 N.W.2d 649 (Minn. 1943).
243. Weber v. Lynch, 375 A.2d 1278 (Pa. 1977).
244. Reed v. Davis County School Dist., 892 P.2d 1063 (Utah App. 1995) (the arbitration award is enforceable by filing in district court and upon confirmation
of the award); Sylvester v. Abdalla, 903 P.2d 410 (Or. App. 1995) (attorney fees awarded for successful resistance to exception to arbitrator’s award); Busconi v.
Dighello, 668 A.2d 716 (Conn. App. 1995), cert. denied, 670 A.2d 3321 (Conn. 1996) (lien foreclosure action based on federal court’s judgment confirming
arbitration award); Spearhead Constr. Corp. v. Bianco, 665 A.2d 86 (Conn. App. 1995), cert. denied, 667 A.2d 554 (Conn. 1995) (enforcement of arbitration
judgment); Lee County v. Fort Myers Airways, Inc., 688 So. 2d 389 (Fla. App. 1997); Richardson v. Harris, 818 P.2d 1209 (Nev. 1991); Lewiston-Auburn Shoeworkers
Protective Ass’n v. Federal Shoe, Inc., 114 A.2d 248 (Me. 1955). See Nephi Hardman, “Arbitration Awards in an Environment of Compulsory Unionization: Is High
Degree of Deference Warranted?” 2009 B.Y.U. L. Rev. 2011.
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procedure for enforcement should be followed.245
The plaintiff in an enforcement action can establish a prima facie case by presenting evidence showing a valid award regular on its
face; thereafter, the burden is on the defendant to impeach the award.246
§ 16.07(b)(5)(iii). Impeachment or Vacation of the Award.
To discredit or invalidate an arbitration award is referred to as impeachment. In general, at common law, arbitration awards will
be impeached or set aside only if the arbitrators lacked jurisdiction, the arbitrators exceeded their authority,247 or the arbitrators’
conduct was tainted by fraud, gross negligence, or other serious misbehavior.248 An award will be impeached for a mistake of law only
if the arbitrators were required to follow substantive law in determining the award,249 and the award is made with “manifest
disregard” of the law.250
If an arbitration award is to be vacated, it must be under one or more provisions of the applicable arbitration statute. Arbitration
statutes generally list the grounds for vacating an award as they are found in the Uniform Arbitration Act:
Procurement [of the award] by corruption, fraud or other undue means;
evident partiality by an arbitrator;251
exceeding of powers by arbitrators;252
refusal by arbitrators to postpone hearings or hear evidence so as to substantially prejudice the rights of a party;
absence of a valid arbitration agreement or existence of technical defects in the conduct of the proceedings.253
An arbitration award can also be set aside for a material mistake that clearly appears on the face of the award, such as an arithmetic
mistake.254 Also, an arbitrators’ mistake that will cause the award to operate in a way they did not intend can be a ground for setting
245. Wm. C. Blanchard Co. v. Beach Concrete Co., Inc., 297 A.2d 587 (N.J. Super. 1972), disagreed with on other grounds, James Stewart Polshek and Assoc.
v. Bergen County Iron Works, 362 A.2d 63 (N.J. Super. Ct. Ch. Div. 1976), distinguished by Long Branch Sewerage Authority v. Molnar Elec. Contractors, Inc., 363
A.2d 917 (N.J. Super. Ct. Ch. Div. 1976); Carpenter v. North River Ins. Co., 436 S.W.2d 549 (Tex. Civ. App. 1968), distinguished by L.H. Lacy Co. v. City of Lubbock,
546 S.W.2d 373 (Tex. App. 1976).
246. Mork v. Eureka-Security Fire & Marine Ins. Co., 42 N.W.2d 33 (Minn. 1950).
247. Pacific Dev., L.C. v. Orton, 23 P.3d 1035 (Utah 2001) (arbitrator exceeded authority with award of plat of land not listed in arbitration agreement).
248. Major League Baseball Players Ass’n v. Garvey, 121 S. Ct. 1724 (2001) (when no dishonesty is alleged, arbitrator’s “improvident or silly factfinding” is
not basis for reviewing court to refuse to enforce award); Robinson v. Union Pacific R.R., 245 F.3d 1188 (10th Cir. 2001) (as long as arbitrator is “even arguably
construing or applying the contract” the award must be upheld by the court); Buzas Baseball, Inc. v. Salt Lake Trappers, Inc., 925 P.2d 941 (Utah 1996) (if
arbitrators “manifestly disregard” the law, they have exceeded their authority, but the term implies that the arbitrator appreciates the existence of a clearly
governing legal principle and decides to ignore it); Commercial Refrigeration v. Layton Constr., 319 F. Supp. 2d 1267 (D. Utah 2004); Board of Educ. of Bremen
Community High Sch. Dist. No. 228, Cook County v. Bremen Dist. No. 228 Joint Faculty Ass’n, 449 N.E.2d 960 (Ill. App. 1983), aff’d in part, rev’d in part, 461 N.E.2d
406 (Ill. 1984); Coleman Co. v. International Union, United Auto., Aircraft and Agr. Implement Workers of Am., 317 P.2d 831 (Kan. 1957).
249. Utility Trailer Sales of Salt Lake, Inc. v. Fake, 740 P.2d 1327 (Utah 1987) (no grounds for vacating arbitration award); Holman v. Trans World Airlines, 737
F. Supp. 527 (E.D. Mo. 1989); Board of Educ. of Bremen Community High Sch. Dist. No. 228, Cook County v. Bremen Dist. No. 228 Joint Faculty Ass’n, 449 N.E.2d
960 (Ill. App. 1983), aff’d in part, rev’d in part, 461 N.E.2d 406 (Ill. 1984).
250. Bowen v. Amoco Pipeline Co., 254 F.3d 925 (10th Cir. 2001) (record must show that arbitrators knew law and explicitly disregarded it); Pacific Dev., L.C.
v. Orton, 23 P.3d 1035 (Utah 2001) (arbitrator did not show “manifest disregard” of law).
251. DeVore v. IHC Hospitals, Inc., 884 P.2d 1246 (Utah 1994) (court rejected actual or apparent partiality standards and accepted standard of reasonable
person who would conclude that arbitrator showed partiality).
252. Pacific Dev., L.C. v. Orton, 23 P.3d 1035 (Utah 2001) (arbitrator exceeds authority if the arbitrator disregards applicable law or the decision lacks any
basis in reason or fact).
253. Utah Code § 78B-11-124(1)(e); Zackiva Comunications Corp. v. Milberg Weiss Bershad Spechrie & Lerach, 636 N.Y.S.2d 768 (1996) (no ground for
vacating arbitration award), abrogated on other grounds by Sage Realty v. Proskauer Rose Goetz & Mendelsohn L.L.P., 666 N.Y.S.2d 985 (1997); Hill v. Cloud, 648
So. 2d 1383 (La. App. 1995) (no ground for vacating arbitration award); Gobegic Medical Care Facility v. AFSCME Local 992, AFL-CIO, 531 N.W.2d 728 (Mich. App.
1995) (arbitrator’s decision vacated because it was contrary to public policy), but see Eastern Assoc. Coal Corp v. United Mine Workers of America, Dist 17, 531
U.S. 57 (2000) (court may enforce award even in light of public policy against drug use by workers); Uniform Arbitration Act § 12. Birkey Design Group, Inc. v. Egle
Nursing Home, Inc., 687 A.2d 256 (Md. App. 1997); Chen v. Chen, 688 A.2d 636 (N.J. Super. 1997); Labenski v. Kraizberg, 651 N.Y.S.2d 62 (1996).
254. U.S. Energy Corp. v. Nukem, Inc., 162 F.3d 1175 (10th Cir. 1998) (Federal Arbitration Act authorizes court to modify arbitration award if it contains an
evident material miscalculation or mistake); but see Pacific Dev., L.C. v. Orton, 982 P.2d 94 (Utah App. 1999), aff’d in part and rev’d in part, 23 P.3d 1035 (Utah
2001) (trial court must give considerable discretion to arbitrator even if the arbitrator made a factual or legal error); Allstate Ins. Co. v. Wong, 93 P.3d 849 (Utah
App. 2004) (the court modified the arbitrator’s award to limit the award to the total amount of damages); Hough v. Osswald, 556 N.E.2d 765 (Ill. App.), appeal
denied, 561 N.E.2d 692 (Ill. 1990); Stradinger v. City of Whitewater, 277 N.W.2d 827 (Wis. 1979); Joint School Dist. No. 10, City of Jefferson v. Jefferson Educ.
Ass’n, 253 N.W.2d 536 (Wis. 1977).
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aside the award.255 Public policy considerations will not require the courts to refuse to enforce an arbitration award.256
§ 16.07(b)(6). Compulsory Arbitration.
In some jurisdictions, as a matter of course, civil claims below a certain amount are submitted by the court to an arbitration panel,
or even to a single arbitrator. If a party disagrees with the result of the arbitration under those circumstances, a trial de novo may be
held. However, if the new trial does not produce a more favorable result for the party requesting the trial, that party must pay costs
to the other party and will be denied interest from the time of the award. Statutes that impose “compulsory arbitration” or that afford
the parties no choice or alternative with respect to arbitration have generally been held unconstitutional, because they deprive parties
of the right to trial by jury;257 however, if a statutory “compulsory arbitration” requirement is coupled with the right of appeal or the
right to an original trial after arbitration, even with certain financial risks attached, such statutes have been upheld.258
§ 16.07(b)(7). Real Property Issues Amenable to Arbitration.
Subject to any limitations imposed by an applicable arbitration statute, parties generally may have real property disputes submitted
to and determined by arbitration.259 An arbitration award cannot actually convey title (although it can authorize a conveyance),260 or
determine such issues as whether a river bank has been formed by accretion or avulsion,261 but it can settle a boundary dispute.262
A party to a real property dispute has slightly different remedies under arbitration than under ordinary litigation. A real property
disputant may seek to enforce the performance of the arbitration agreement itself. Under common law arbitration, the remedy for
breach of an agreement to arbitrate is only an action for breach of contract to recover whatever damages can be proved from the
breach.263 In contrast to other real property actions, specific performance will not be granted,264 unless arbitration of certain issues
was a condition precedent to commencing court action on a larger matter.265 If the arbitration agreement is under authority of a state
statute rather than common law, the performance of the agreement is usually enforceable by either specific performance or an action
for damages.266
§ 16.07(b)(8). Evaluation of Arbitration as an Alternative to Litigation.
As is evident from the statutory and case law that has grown up around the concept of arbitration, an arbitration proceeding can
be complex, protracted, and often subject to major litigation after the arbitration proceeding. In the view of some, arbitration is
potentially so cumbersome and expensive that, as a method of alternative dispute resolution, it has lost some appeal.267 However,
255. Hoboken Manufacturers’ R.R. Co. v. Hoboken R.R. Warehouse & Steamship Connecting Co., 27 A.2d 150 (N.J. Ch. 1942), aff’d, 31 A.2d 801 (N.J. App.
1943); Standard Constr. Co. v. Hoeschler, 14 N.W.2d 12 (Wis. 1944).
256. Eastern Assoc. Coal Corp v. United Mine Workers of America, Dist 17, 531 U.S. 57 (2000) (court may enforce award even in light of public policy against
drug use by workers).
257. Hays County Appraisal Dist. v. Mayo Kirby Springs, Inc., 903 S.W.2d 394 (Tex. App. 1995) (statute requiring binding arbitration held unconstitutional)
abrogated on other grounds by Aaron Rents, Inc. v. Travis Cent. Appraisal Dist., 212 S.W.3d 665, 667 (Tex. App. 2006); Brooklyn Caledonian Hosp. v. Cintron, 557
N.Y.S.2d 842 (1990); United Farm Workers Nat’l Union v. Babbitt, 449 F. Supp 449 (D. Ariz. 1978); Babbitt v UFW Nat’l Union. 442 U.S. 289 (1979); Attorney
General v. Johnson, 385 A.2d 57 (Md. 1978), disapproved by Newell v. Richards, 594 A.2d 1152 (Md. 1991).
258. Regal Ins. Co. v. Canal Ins. Co., 93 P.3d 99 (Utah 2004) (Utah statutorily requires arbitration for personal injury protection claims against insurance
companies). American Universal Ins. Co. v. Del Greco, 530 A.2d 171 (Conn. 1987), distinguished by Lumbermens Mut. Cas. Co. v. Huntley, 610 A.2d 1292 (Conn.
1992).
259. Cox v. Heuseman, 97 S.E. 778 (Va. 1919).
260. Vail v. American Way Homes, Inc., 435 A.2d 993 (Conn. 1980); Fore v. Berry, 78 S.E. 706 (S.C. 1913); Thygerson v. Whitlock, 16 P.403 (Utah 1888).
261. State v. Loy, 299 N.W. 908 (N.D. 1941).
262. Fehrman v. Bissell Lumber Co., 204 N.W. 582 (Wis. 1925), reh’g denied, 205 N.W. 905 (Wis. 1925).
263. Thompson v. Phillips Pipe Line Co., 438 P.2d 146 (Kan. 1968); Goerke Kirch Co. v. Goerke Kirch Holding Co., 176 A. 902 (N.J. App. 1935), distinguished
by Public Utility Const. and Gas Appliance Workers of State of N.J., Local 274 v. Public Service Elec. & Gas Co., 114 A.2d 443 (N.J. Super. Ct. App. Div. 1955),
distinguished by Ench Equip. Corp. v. Enkay Foods, Inc., 129 A.2d 313 (N.J. Super. Ct. App. Div. 1957).
264. Gamble v. Sukut, 302 P.2d 553 (Or. 1956).
265. Palmer v. Clark, 106 Mass. 373 (1871), distinguished by DeBlois v. Boylston & Tremont Corp., 183 N.E. 823 (Mass. 1933).
266. Amalgamated Ass’n of S.E.R.M.C.E. v. Pittsburgh Ry. Co., 142 A.2d 734 (Pa.), cert. denied, 358 U.S. 882 (1958).
267. Celeste M. Hammond, A Real Estate Focus: The (Pre) (As)Sumed “Consent” of Commercial Binding Arbitration Contracts: An Empirical Study of Attitudes
and Expectations of Transactional Lawyers, 36 J. Marshall L. Rev. 589 (Spring 2003); Roger Borovoy, “Recent Developments in Alternative Forms of Dispute
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arbitration enjoys growing popularity for some kinds of cases,268 almost to the point of being the exclusive dispute resolution method.
§ 16.07(b)(9). Arbitration in Utah.
Utah gives statutory governance to arbitration procedures in the state under the provisions of the Utah Uniform Arbitration Act,
effective in 2003.269 The act declares that an “agreement contained in a record to submit to arbitration any existing or subsequent
controversy arising between the parties to the agreement is valid, enforceable, and irrevocable except upon a ground that exists at
law or in equity for the revocation of a contract.”270 A court may order arbitration in compliance with the arbitration agreement,271
and the statute sets forth a procedure for selecting arbitrators if the agreement has no such procedure.272 The arbitration hearing is
extensively regulated by statute,273 which also regulates the issuance, confirmation, modification, vacation, enforcement and appeal
of the award.274 The current act does not affect actions or proceedings commenced or rights accrued before May 6, 2002.275 It is
important for those who submit to arbitration to understand that ordinarily a court has no authority to review the action of arbitrators,
to correct errors, or to substitute its judgment for the conclusions of the arbitrators, if the arbitrators acted honestly and within the
scope of their authority.276 Once a court has entered a judgment confirming an arbitration award, motions to vacate or modify the
award are barred.277
§ 16.07(c). Conciliation.
Conciliation facilitates communication between the parties by an emphasis on ensuring that the parties fully and correctly understand each
other’s positions and motivations by whatever sequence of conferences and consultations best accomplishes that.278 By contrast to mediation,
discussed below, conciliation lacks mediation’s more formal structure of joint and separate meetings with the parties.
If a statute directs a party to attempt conciliation,279 and conciliation is defined as the attempt to reach a reasonable, voluntary,
Resolution (ADR),” 100 F.R.D. 499 (1983).
268. Michelle R. Mitchell, Arbitration Agreements: When Do Employees Waive Their Rights? 14 BYU J. Pub. L. 83 (1999) (book review) (arbitration popular in
employment contracts).
269. Utah Code §§ 78B-11-101 et seq.
270. Utah Code § 78B-11-107; Bowen v. Amoco Pipeline Co., 254 F.3d 925 (10th Cir. 2001) (in Federal Arbitration Act, Congress meant to “make arbitration
contracts as enforceable as other contracts, but not more so”) (citing Prima Paint Corp. v. Flood & Conklin Mrg. Co., 388 U.S. 395 (1967)); Sosa v. Paulos, 924
P.2d 357 (Utah 1996) (arbitration agreement tainted by elements of procedural and substantive unconscionability), distinguished by Ryan v. Dan’s Food Stores,
Inc., 972 P.2d 395 (Utah 1998).
271. Utah Code § 78B-11-108; McCoy v. Blue Cross and Blue Shield of Utah, 20 P.3d 901 (Utah 2001) (insurer failed to show that it mailed arbitration clause
to insured and that an agreement to arbitrate existed); Reed v. Davis County Sch. Dist., 892 P.2d 1063 (Utah Ct. App. 1995) (professional agreement creating
grievance procedure before the board of directors was not an arbitration agreement); Christiansen v. Farmers Ins. Exch., 116 P.3d 259 (Utah 2005) (plaintiff sued
insurer for breach of contract, and court sent the case to arbitration because of a mandatory arbitration clause in the insurance contract); Powell v. Cannon, 179
P.3d 799, 804 (Utah 2008).
272. Utah Code § 78B-11-112.
273. Utah Code § 78B-11-116 to 78B-11-118.
274. Utah Code § 78B-11-120, -121, -123, -124, -125, -126, -129. Kenny v. Rich, 186 P.3d 989 (Utah App. 2008) (arbitration award vacated for lack of
agreement to arbitrate).
275. Utah Code § 78B-11-131.
276. Pacific Dev., L.C. v. Orton, 23 P.3d 1035 (Utah 2001) (arbitrator exceeded authority with award concerning plat of land not listed in arbitration
agreement); Softsolutions, Inc. v. Brigham Young University, 1 P.3d 1095 (Utah 2000) (arbitrator did not exceed authority); Kennecott Utah Copper Corp. v.
Becker, 195 F.3d 1204 (10th Cir. 1999) (so long as the arbitrator is even arguably construing contract and acting within scope of authority, court must uphold the
arbitrator’s decision); Intermountain Power Agency v. Union Pacific R. Co., 961 P.2d 320 (Utah 1998) (the trial court’s review of arbitration award is limited to
determining whether the arbitrator construed and applied the contract in an arguably reasonable manner and acted fairly and within scope of his authority);
Utility Trailer Sales of Salt Lake, Inc. v. Fake, 740 P.2d 1327 (Utah 1987) (irregularities complained of did not constitute grounds to vacate arbitration award);
Giannopulos v. Pappas, 15 P.2d 353 (Utah 1932).
277. Robinson & Wells v. Warren, 669 P.2d 844 (Utah 1983). A timely appeal may be taken from a final judgment concerning an arbitration award as from
any order or judgment in a civil action. Utah Code § 78B-11-129.
278. Utah Code § 57-21-2(4) – (6); SMP, Inc. v. Kirkman, 843 P.2d 531 (Utah App. 1992) (the Utah Industrial Commission has a duty to promote voluntary
conciliation between employers and employees); Frank E.A. Sander, Varieties of Dispute Processing, 70 F.R.D. 111 (1976).
279. See, e.g., 29 U.S.C. § 626(b); Utah Code § 57-21-9; Burton v. Exam Center Indus. & General Medical Clinic, Inc., 994 P.2d 1261 (Utah 2000) (Utah AntiDiscrimination Act, at Utah Code § 34A-5-107(3), mandates that an administrative agency “attempt a settlement between the parties by conference, conciliation,
or persuasion”).
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and mutual understanding, what constitutes fulfillment of the statutory duty often depends on the intransigence of the other party.280
§ 16.07(d). Negotiation and Mediation.
Negotiation is the process whereby parties confer for the purpose of agreeing to go forward in a matter or to settle a dispute. It
may be appropriately undertaken at any stage in the legal relations of parties, from the beginning to post-trial matters.281 Parties rely
on negotiation either to prevent a dispute from arising by anticipating and reaching agreement on issues of potential conflict, or to
reach a settlement or accommodation after the issues have come into conflict. As a mechanism for dispute resolution, it is an
alternative to litigation.
Sometimes, negotiations may be assisted by mediation, a process by which a neutral party helps the negotiating parties identify
issues and possible solutions.282 Normally, the mediator has no independent authority and serves only the functions assigned by
agreement of the parties. While mediation may seem inhibited by this requirement of voluntary participation by the parties, it retains
a significant appeal as a dispute resolution device, in that the parties retain control over every aspect of the dispute.283 The usual
sequence for mediation is for the mediator to meet with all parties together and then separately with each party.284 Expenses of
unsuccessful court-ordered mediation are recoverable by the prevailing party in subsequent litigation.285 In the U.S. district court
system, mediation has proved to be more successful than arbitration in settling disputes, with 70% of the mediated cases settled and
50% of the arbitrated cases settled.286 Mediation settlements are judicially enforceable.287
§ 16.07(e). Consensual References; Factfinders.
Some states have adopted statutes authorizing consensual references, known colloquially as “rent-a-judge.” Under such statutes,
the parties agree to hire a retired judge or other qualified person to conduct a private but complete trial of their dispute. After hearing
the dispute, the private judge reaches a decision and the ruling has the same force as a court judgment.288
The obvious advantages of this procedure are the ability to choose a qualified — even an expert — person to try the case, better
control over the timing of hearing and trial schedules, flexibility of procedures, confidentiality, and efficiency.
Under a wide variety of statutes, most states permit limited issues of fact or law to be referred to third parties.289 In most of these
states, however, the private judge’s determinations are not accorded the weight of a regular verdict or judgment.
§ 16.07(f). Ombudsman.
Utah Code Title 13, Chapter 43, Part 2 establishes the Office of the Property Rights Ombudsman in Utah. The Ombudsman’s duties

280. In re Spectrum Technologies, Inc., 183 B.R. 360 (Bankr. E.D.N.Y 1995) (request for conciliation conference and appeal of conciliation order); Oscar Mayer
Co. v. Evans, 441 U.S. 750 (1979); Marshall v. Sun Oil Co. (Delaware), 605 F.2d 1331 (5th Cir.), reh’g denied, 610 F.2d 818 (5th Cir. 1979), distinguished by Vance
v. Whirlpool Corp., 707 F.2d 483 (4th Cir. 1983).
281. Gary L. Schreiner, Probate Mediation in Utah: Where Did It Come From, Where Is It Now, Where Is It Going?, 15 Utah Bar J. 22 (Aug.-Sep., 2002); Andrea
K. Schneider, Shattering Negotiation Myths: Empirical Evidence on the Effectiveness of Negotiation Style, 7 Harv. Negotiation L. Rev. 143 (Spring 2002); Roger
Fisher, What about Negotiation as a Specialty? 69 ABA Journal 1221 (Sept. 1983).
282. Lyons v. Booker, 982 P.2d 1142 (Utah App. 1999) (purpose of mediation is “to encourage parties to consider mutually agreeable terms to settle their
disputes”); Joseph B. Stulberg, Negotiation Concepts and Advocacy Skills: The ADR Challenge, 48 Albany L. Rev. 719 (1984); Note, Protecting Confidentiality in
Mediation, 98 Harv. L. Rev. 441 (1984); Reese v. Tingey Constr., 177 P.3d 605, 608 (Utah 2008) (Utah’s Alternative Dispute Resolution Act protects against
disclosure of mediation communications); Moss v. Parr Waddoups Brown Gee & Loveless, 197 P.3d 659, 665 (Utah 2008) (A mediator is neutral and not an agent
of any party); See Stephen Kelson, “Small Claims Mediation: Thoughts for Practitioners,” 22 Utah Bar J. 31 (May/June 2009).
283. Frank E.A. Sander, Diversifying Legal Solutions, 35 Harvard L. Bull. 4 (Summer/Fall 1984); Ong v. Mike Guido Properties, 668 So. 2d 708 (Fla. App. 1996).
284. Frank E.A. Sander, Varieties of Dispute Processing, 70 F.R.D. 79, 111 (1976).
285. Stevenett v. Wal-Mart Stores, Inc., 977 P.2d 508 (Utah App. 1999).
286. Markus B. Zimmer and Laura M. Gray, Alternative Dispute Resolution in the U.S. District Court, 7 Utah B. J. 12 (November 1994).
287. Zhu v. Countrywide Realty Co., Inc., 66 Fed. Appx. 840 (10th Cir. 2003) (mediation settlement will be enforced by the court even if a party later claims
that the settlement agreement was too low).
288. Linney v. Turpen, 49 Cal. Rptr. 2d 813 (Cal. App. 1996) (in a dispute over suspension of a municipal airport police officer, the officer failed to establish
that he was denied due process by the city’s selection and payment of the hearing officer); Eric D. Green, Getting Out of Court — Private Resolution of Civil
Disputes, 28 Boston Bar J. 11 (May/June 1984); Note, The California Rent-A-Judge Experiment: Constitutional and Policy Considerations of Pay-As-You-Go Courts,
94 Harv. L. Rev. 1592 (1981).
289. Id.
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include assisting state and local agencies in developing guidelines for property takings and advising private property owners on those
issues.290 Certain powers of investigation may also be conferred on the ombudsman,291 including powers to subpoena and to obtain
and examine records and other information. An ombudsman’s proposed solutions are not binding, but often are influential or
persuasive in dealing with the affected government agency.
Upon the request of a private property owner, the Ombudsman will mediate or arrange an arbitration for a dispute involving
eminent domain.292
In addition, the Ombudsman will handle requests by private parties for advisory opinions regarding land use matters.293 In
connection therewith, the Ombudsman will appoint a neutral third party to issue such advisory opinion. If a dispute results in the
issuance of an advisory opinion, and if the same issue is subsequently litigated on the same facts and circumstances, and if the relevant
issue is resolved consistent with the advisory opinion, the prevailing party may collect reasonable attorney’s fees and court costs.294
Moreover, if the court finds that the opposing party knowingly and intentionally violated the law governing that cause of action, a civil
penalty of $250 per day may be imposed. 295
§ 16.08. Claims Against the Real Estate Recovery Fund.
Since 1975 Utah has maintained a real estate recovery fund296 and will reimburse damages of a single transaction up to $15,000
and one licensee up to $50,000 caused by real estate licensees in a real estate transaction.”297 To bring a claim against the fund the
claimant who files an action against a real estate licensee alleging fraud, misrepresentation, or deceit must give written notice of the
action to the Division of Real Estate. During the 30 days after receipt of the notice, the Division has an unconditional right to intervene
in the action. If the claimant obtains a final judgment, the claimant may petition the court for an order directing that the actual
damages recovered under the judgment but not collected or paid be paid out of the real estate recovery fund. The claimant’s petition
shall also be served upon the Real Estate Division, and within 30 days after such service, the court shall conduct a hearing on the
petition. The petitioner may recover from the fund if the petitioner is not the spouse of the judgment debtor, has complied with all
legal requirements pertaining to claims against the fund, has obtained a final judgment, has proved the amount still owing on the
judgment, has had a writ of execution issued on the judgment, the officer executing the writ has made a return showing that no
property subject to execution in satisfaction of the judgment could be found, and the petitioner has diligently tried to obtain
satisfaction of the judgment out of other assets of the judgment debtor.298 A Chapter 7 bankruptcy will discharge such a debt and it
cannot then be collected from the real estate recovery fund.299
The fund may be used for up to $10,000 for a single transaction and up to $50,000 for any one licensee. If the Division is unable to
satisfy a court-ordered claim against the fund, it can pay the unpaid balance and accumulated interest as soon as the fund is sufficiently
replenished.300 Upon making a payment from the fund, the Division is subrogated to the rights of the judgment creditor, and the
“license of any real estate licensee for whom payment is made from the fund is made ... shall be automatically revoked.”301 If a claimant
fails to comply with all the requirements of making a claim against the fund, rights to make such a claim are waived.302

290. Utah Code §§ 13-43-203.
291. Rackley v. Fairview Care Centers, Inc., 23 P.3d 1022 (Utah 2001) (state long-term care centers must appoint ombudsman to assist residents in protecting
their rights and to investigate complaints).
292. Utah Code §§ 13-43-204.
293. Utah Code §§ 13-43-205 to 206.
294. Utah Code §§ 13-43-206(12)(a).
295. Utah Code §§ 13-43-206(12)(b).
296. The act is known as the “Real Estate Education, Research, and Recovery Fund Act” and is found in Utah Code §§ 61-2f-501 to 61-2f-512.
297. Utah Code §§ 61-2f-503(3), 61-2f-506(3)(c).
298. Utah Code § 61-2f-506.
299. In re Walker, 927 F.2d 1138 (10th Cir. 1991); disagreed with by In re Walgamuth, 144 B.R. 465 (Bankr. D.S.D. 1992), distinguished by Americare Health
Group, Inc. v. Melillo, 223 B.R. 70 (E.D.N.Y. 1998).
300. Utah Code § 61-2f-509.
301. Utah Code § 61-2f-510.
302. Utah Code § 61-2f-512
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